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MEMORANDA. 


On  the  15th  July,  1850,  the  Great  Seal  was  deliyered  to  the  Bight 
Honourable  Sir  Thomas  Wilde,  Euight,  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas',  who  was  thereupon  created  a  peer  by 
the  title  of  Baron  Trubo  of  Bowes,  in  the  County  of  Middlesex. 

At  the  same  time,  Sir  John  Jebyis,  Elnight,  her  Majesty's 
Attomey-Gleneral,  was  appointed  Lord  Chief  Justice  of  the  Court 
of  Common  Pleas,  in  the  place  of  the  Bight  Honourable  Sir 
Thomas  Wilde  ;  Sir  John  Bomilly,  Knight,  her  Majesty's  Solici- 
tor-Gteneral,  was  appointed  to  be  her  Majesty's  Attomey-Qeneral, 
in  the  place  of  Sir  John  Jebyis  ;  and  A.  E.  Cockbubn,  Esq.,  Q.  C, 
was  appointed  to  be  her  Majesty's  Solicitor-Oeneral,  in  the  place 
of  Sir  John  Bomilly,  and  was  subsequently  knighted. 

Li  August,  1850,  the  Yice-Chancellor  of  England,  Sir  Lancelot 
Shadwell,  died,  whereupon  Sir  Bobert  Monsey  Bolfe,  Knight, 
one  of  the  Barons  of  the  Exchequer,  was  appointed  a  Yice- 
Chancellor  under  the  provisions  of  the  Act,  53  Geo.  3,  c.  24. 

Li  December,  1850*,  Sir  Bobebt  Monsey  Bolfe,  Enight,  was 
created  jt  peer  by  the  title  of  Baron  Cbanwobth  of  Cranworth,  in 
the  county  of  Norfolk. 

On  the  28th  March,  1851,  The  Bight  Honourable  Henby  Baron 
Lanodale  surrendered  the  office  of  Master  and  Keeper  of  the  Bolls 
and  Becords  in  Chancery ;  his  Lordship  was  succeeded  by  Sir  John 
Bomilly,  Knight,  her  Majesty's  Attorney-Gteneral.  Sir  A.  E. 
Cockbubn,  Knight,  her  Majesty's  Solicitor-General,  was  thereupon 
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appointed  to  be  her  Majesty's  Attorney-General  in  the  place  ot  Sir 
John  Romilly  ;  and  Wiluam  Page  Wood,  Esq.,  Q.  C,  was  ap- 
pointed to  be  her  Majesty's  Solicitor-General  in  the  place-  of  Sir 
A.  E.  CoGKBURN,  and  was  subsequently  knighted. 

On  the  2d  April,  1851,  George  James  Turner,  Esq.,  Q.  C,  was, 
by  letters-patent  passed  under  the  Great  Seal,  appointed  to  be  a 
Vice-Chancellor  in  the  place  of  Sir  James  Wigram,  Knight,  re- 
signed, under  the  provisions  of  the  Act,  14  &  15  Yict.  c.  4,  and 
was  subsequently  knighted. 

In  July,  1851,  JameB  /uamplell^  Esq.,  T.  ChandlesSj  Esq.,  W. 
Mm%ley,  Esq.,  J.  W.  WUlcock,  Esq.,  W.  CauUan,  Esq.,  W.  T.  S. 
Daniel,  Esq.,  J.  J?at7y,*E8q.,  B.  S.  Folleity  Esq.,  W.  B.  Glasse,  Esq., 
JR.  2>.  Oraiffj  Esq.,  and  James  Anderson j  Esq.,  were  appointed  of 
her  Mtgesty's  counsel. 
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ORDER  OF  CX)URT. 


2d  JVbvembery  1850. 


The  Right  Honourable  Thomas  Lord  Truro,  Lord  High  Chan- 
cellor of  Great  Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henrt  Lord  Langdale,  Master  of  the 
Rolls,  and  the  Right  Honourable  the  Vice-Chancellor,  Sir  James 
Lewis  Knight  Bruce,  and  the  Honourable  the  Vice-Chancellor 
Sir  Robert  Monsey  Rolfe,  doth  hereby,  in  pursuance  of  an  Act 
of  Parliament  passed  in  the  session  of  Parliament  holden  in 
the  thirteenth  and  fourteenth  years  of  the  reign  of  her  present 
Majesty,  intituled  ^^  An  Act  to  diminish  the  Delay  and  Expense 
of  Proceedings  in  the  High  Court  of  Chancery  in  England,"  and 
in  pursuance  and  execution  of  all  other  powers  enabling  him  in 
that  behalf,  order  and  direct  that  all  and  every  the  rules, 
orders,  and  directions  hereinafter  set  forth  shall  henceforth  be, 
and  for  all  purposes  be  deemed  and  takeu  to  be,  general  rules 
and  orders  of  the  High  Court  of  Chancery,  viz. :  — 

Introductory. 

L  The  several  orders  comprised  in  the  general  order  of  the  Sd'of 
April,  1828,  which  are  respectively  numbered  7, 9,  and  10;  and  the  order 
comprised  in  the  general  order  of  the  2l8t  of  Deceihber,  1888,  which 
is  numbered  19 ;  and  the  order  comprised  in  the  general  order  of  the 
9th  May,  1889,  which  is  numbered  6;  and  the  several  orders  or  parts 
of  orders  comprised  in  the  general  order  of  the  8th  day  of  May,  1845, 
which  are  respectively  numbered  as  the  second  article  of  the  14th  of 
the  said  oider;  and  the  6th,  7th,  8th,  9th,  20th,  21st,  22d,  28d,  24th, 
25th,  26th,  27th,  28th,  29th,  80th,  and  dlst  articles  of  the  16th  of  the 
said  order;  and  the  several  orders  comprised  in  the  said  last-mentioned 
general  order,  which  are  respectively  numbered  17, 19,  88,  39,  40,  41, 
and  42 ;  and  all  other  orders  and  parts  of  orders,  so  far  as  such  other 
orders  and  parts  of  orders  are  inconsistent  with  these  orders,  but  not 
farther  or  otherwise,  are  hereby  abrogated  and  discharged. 
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'  n.  All  former  orders  and  parts  of  orders  not  specified  in  Order  I, 
so  far  as  the  same  ai^p  now  in  force,  and  consistent  with  these  orders, 
or  ^plicable  to  the  same,  or  the  subject-matter  thereof  are  to  remain 
in  full  force  and  effect. 

When  these  Orders  are  to  came  into  Operation. 

.  m.  These  orders  are,  as  to  all  suits  or  matters  now  pending  or  here- 
after to  be  commenced,  to  take  effect  on  this  2d  day  of  November, 
1850. 

JSkcceptions  topleadingSj  dfc^for  scandal^  impertinence^  or  insufficiency, 

TV,  The  times  of  vacation  are  not  to  be  reckoned  in  the  computa- 
tioa  of  the  time  allowed  for  filing  or  setting  down  exceptions  for 
scandal,  impertinence,  or  insuficiency,  in  cases  where  the  time  is  not 
limited  by  notice  given  pursuant  to  the  13th  of  these  orders. 

Y.  These  orders  do  not  apply  to  any  reference  for  scandal,  imper- 
tinence, or  insufficiency  pending  before  any  of  the  Masters  at  the  time 
when  these  orders  come  into  operation ;  but  as  to  all  such  references 
the  existing  rules  and  orders  of  the  Court  are  to  remain  in  force. 

YI.  No  order  is  to  be  made  for  leave  to  file  exceptions  nunc  pro 
tunc. 

VII.  A  defendant,  whose  answer  is  not  excepted  to  or  set  down  for 
hearing  on  former  exceptions,  alleging  that  the  plaintiff  is  prosecuting 
him  in  this  Court  and  also  at  law  for  the  same  matter,  may,  upon  the 
expiration  of  eight  days  after  his  answer,  or  ftirther  answer,  is  filed, 
obtain  as  of  course,  on  motion  or  petition,  the  usual  order  for  the  plain- 
tiff to  make  his  election  in  which  Court  he  will  proceed. 

VIII.  After  the  filing  of  a  defendant's  answer,  the  plaintiff  has  six 
weeks  within  which  he  may  file  exceptions  thereto  for  insufficiency. 

If  he  does  not  file  exceptions  within  six  weeks,  such  answer  on 
the  expiration  of  the  six  weeks  is  to  be  deemed  sufficient. 

IX.  A  defendant  desiring  to  prevent  exceptions  to  his  answer  for 
insufficiency  being  set  down  for  hearing  has  for  that  purpose  only 
eight  days  after  the  filing  of  such  exceptions  within  which  he  may 
submit  to  the  same. 
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X.  If  a  defendant  not  being  in  contempt  submits  to  exceptions  to 
his  answer  for  insufficiency  before  the  plaintiff  has  set  them  down  for 
hearing,  he  is  allowed  three  weeks  from  the  date  of  the  submission 
within  which  he  is  to  put  in  his  further  answer  to  the  bill. 

XI.  The  plaintiff  having  filed  exceptions  for  insufficiency  to  a  de- 
fendant's answer  is  not  to  set  them  down  for  hearing  before  the  expi- 
ration of  eight  days  from  the  filing  of  such  exceptions,  unless  in  a  case 
of  election  he  is  required  by  notice  in  writing  from  such  defendant  to 
set  them  down  in  four  days  pursuant  to  the  13th  of  these  orders,  or 
in  a  case  where  the  common  injunction  may  be  obtained  or  retained 
on  the  allowance  of  such  exceptions. 

Xn.  Exceptions  to  answers  for  insufficiency,  or  to  any  pleading  or 
otber  matter  depending  before  the  Court  for  scandal  or  impertinence, 
or  for  scandal  and  impertinence,  are  to  be  set  down  for  hearing  by  the 
registrar  at  the  request  of  the  party  filing  the  same  upon  the  produc- 
tion of  a  certificate  of  the  clerk  of  records  and  writs  of  the  filing  of 
such  exceptions;  or  (in  the^case  of  exceptions  to  an  answer  for  insuf- 
ficiency) of  the  filing  of  a  further  answer,  and  the  same  are  to  be 
advanced  and  put  in  the  paper  for  hearing  on  an  early  day,  and  the 
party  setting  down  any  such  exceptions  shall  on  the  day  on  which 
the  same  shall  be  so  set  down  serve  a  notice  thereof  on  the  party 
whose  pleading  or  other  matter  is  excepted  to,  otherwise  the  said  ex- 
ceptions shall  be  deemed  not  set  down. 

Xin.  A  defendant,  whose  answer  is  excepted  to,  alleging  that  the 
plaintifiT  is  prosecuting  him  in  this  Court  and  also  at  law  for  the  same 
matter,  may  by  notice  in  writing  require  the  plaintiff  to  set  down  the 
exceptions  within  four  days  from  the  service  of  the  notice. 

And  if  the  plaintiff  does  not  set  down  such  exceptions  within 
such  four  days,  such  defendant  is  entitled  as  of  course,  on  motion 
or  petition,  to  obtain  the  usual  order  for  the  plaintiff  to  make  his 
election  in*  which  Court  he  will  proceed. 

XIV.  The  plaintiff  having  filed  exceptions  for  insufficiency  to  a  de- 
fendant's answer  is  to  set  them  down  for  hearing  after  the  expiration  of 
eight  days,  but  within  fourteen  days  from  the  filing  of  such  exceptions. 
If  he  does  not,  the  answer  on  the  expiration  of  such  fourteen 
*days  is  to  be  deemed  sufficient. 

XY.  The  plaintiff  having  shown  exceptions  to  a  defendant's  answer 
lor  insufficiency  as  cause  against  dissolving  an  injunction,  is  to  set 
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down  such  exceptions  forbearing  at  the  latest  on  the  day  next  after 
showing  such  exceptions  as  cause. 

K  he  does  not  the  injunction  is  dissolved. 

XYI.  After  the  filing  of  exceptions  to  a  defendant's  answer  for  in- 
sufficiency, and  any  further  answer  put  in,  the  plaintiff  has  fourteen 
days  from  the  filing  of  such  fiirther  answer  within  which  he  may  set 
down  the  old  exceptions. 

If  the  old  exceptions  be  not  set  down  within  fourteen  days 
aft^er  such  further  answer  put  in,  the  answer  is  on  the  expiration 
of  such  fourteen  days  to  be  deemed  sufficient. 

Xyn.  After  exceptions  to  an  answer  for  insufficiency  are  set  down 
for  hearing,  if  a  defendant  not  being  in  contempt  submits  to  answer, 
or  the  Court  holds  the  answer  to  be  insufficient,  the  Court  may  in 
such  cases  appoint  the  time  within  which  such  defendant  is  to  put  in 
his  further  answer. 

If  such  defendant  does  not  obtain  time  from  the  Court,  or  does 
not  answer  within  the  time  which  the  Oourt  allows,  the  plaintiff 
may  sue  out  process  of  contempt  against  such  defendant. 

XVIII.  The  answer  of  a  defendant  is  to  be  deemed  sufficient  — 

1.  If  no  exception  for  insufficiency  be  filed  thereto  within  six 
weeks  after  the  filing  of  such  answer. 

2.  If  exceptions  being  filed  the  plaintiff  does  not  set  them  down 
for  hearing  within  fourteen  days  after  the  filing  thereof. 

,  3.  If  within  fourteen  days  after  the  filing  of  a  further  answer, 
the  plaintiff  does  not  set  down  the  old  exceptions. 

XIX.  If  after  a  defendant's  second  or  third  answer  is  filed  the  plain- 
tiff sets  down  the  old  exceptions  for  insufficiency,  then  the  particular 
exception  or  exceptions  to  which  he  requires  a  further  answer  is  or 
are  to  be  stated  in  the  notice  of  setting  down  such  exceptions. 

XX.  If  upon  the  hearing  of  exceptions  the  answer  be  held  sufficient, 
it  shall  be  deemed  to  be  so  firom  the  date  of  the  order  made  on  the 
hearing ;  and  if  the  defendant  submit  to  answer  without  an  order  fi*om 
the  Court,  the  answer  shall  be  deemed  insufficient  fix)m  the  date  of 
the  submission. 

XXI.  The  Court  holding  a  first  or  second  answer  to  be  insufficient, 
may  appoint  the  time  within  which  a  defendant  who  is  not  in  contempt 
is  to  file  a  further  answen 


OBDEBS  m  CHANOEBY.  XXXI 

XXn.  Upon  a  third  answer  being  held  to  be  insufficient,  the  Court 
may  order  the  defendant  to  be  examined  upon  interrogatories' to  the 
points  held  to  be  insufficient,  and  to  stand  committed  until  he  shall 
have  perfectly  answered  the  interrogatories ;  and  the  defendant  is  to 
pay  such  costs  as  the  Court  shall  think  fit  to  award. 

'  XXin.  No  pleading  or  .other  matter  depending  before  the  Court  is 
to  be  set  down  for  heanng  for  scandal  or  impertinence  unless  excep- 
tions are  taken  in  writing  and  signed  by  counsel,  describing  the  par- 
ticular passages  which  are  alleged  to  be  scandalous  or  impertinent. 

XXrV.  Where  any  person  or  party  having  filed  exceptions  to  any 
pleading  or  other  matter  depending  before  the  Court  for  scandal,  and 
any  person  or  party  having  filed  such  exceptions  for  impertinence,  does 
not  set  the  same  down  for  hearing  within  six  days  after  the  filing 
thereof  such  exceptions  are  to  be  considered  as  abandoned,  and  the 
person  or  party  by  whom  such  exceptions  were  filed  is  to  pay  to  the 
opposite  party  such  costs  as  may  have  been  incurred  by  such  party  in 
respect  of  such  exceptionsi 

XXV.  Upon  the  production  of  an  order,  made  upon  its  being  held 
that  any  pleading  or  other  matter  depending  before  the  Court  is  scanda- 
lous or  impertinent,  the  officer  having  the  custody*  or  charge  of  such 
pleading  or  other  matter  is  to  expunge  from  such  pleading  or  other 
matter  such  parts  thereof  as  the  Court  has  held  to  be  scandalous  or 
impertinent,  and  thereupon  the  person  or  party  requiring  such  scanda- 
lous or  inapertinent  matter  to  be  expunged,  is  to  pay  to  the  offiosr  ex- 
punging the  same  the  same  fee  as  on  the  like  occasion  has  heretofore 
been  paid. 

Orders  of  Course, 

XXVI.  Applications  to  discharge,  reverse,  or  alter  any  order  made 
on  motion  or  petition  of  course  by  the  Lord  Chancellor,  the  Master  of 
the  Rolls,  or  ene  of  the  Vice-Chancellors,  are  to  be  made  to  the  Judge 
to  whom  special  applications  in  the  cause  or  matter  in  which  such 
order  is  made,  ought  to  be  made  according  to  the  practice  of  the  Court, 
and  the  general  rules  and  orders  applicable  thereto. 

XXVJl.  Every  petition  or  motion  paper  for  a  reference  under  the 
19th  section  of  the  said  Act  is  to  be  marked  at  or  near  the  top  or 
upper  part  thereof  in  the  same  manner  as  a  bill  is  now  marked  with 
the  name  of  the  Lord  Chancellor  and  one  of  the  Vice-Chancellors,  or 
with  the  name  of  the  Master  of  the  Rolls;  and  every  order  for  any 
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such  reference  is  to  be  marked  in  the  same  manner  as  the  said  petition 
or  motion  paper,  and  the  matter  in  which  such  order  is  made  is  thence- 
forth to  be  considered  as  attached  to  the  Court  of  the  Judge  whose 
name  shall  be  so  marked  upon  such  order,  in  like  manner  and  for  the 
like  purpose  as  causes  are  attached  to  such  Court,  but  shall  be  subject 
to  be  transferred  from  such  Court  in  the  same  manner  as  causes  are  so 
transferred ;  and  the  provisions  of  the  order  comprised  in  the  general 
order  of  the  5th  of  May,  1837,  which  is  numbered  15,  and  of  the 
general  order  of  the  5th  of  August,  1842,  shall  apply  to  every  mai^ter 
so  attached. 

Fees. 

XXYIIL  The  fees  to  be  received  and  taken  by  the  registrars  and 
their  clerks,  and  by  the  clerks  of  records  and  writs,  and  their  clerks  re- 
spectively, for  filing  a  special  case  and  all  proceedings  thereupon,  are 
to  be  the  same  as  are  now  received  and  taken  by  them  respectively 
for  filing  a  bill  and  for  proceedings  in  suits  instituted  by  bill,  and  the 
fees  to  be  received  and  taken  by  the  registrars  and  their  clerks  for 
setting  down  exceptions  for  scandal,  impertinence,  and  insufficiency, 
and  for  orders  made  thereon,  are  to  be  the  same  as  are  now  received 
and  taken  for  setting  down  exceptions  and  for  orders  made  thereon. 

(Signed)  Tbubo,  C. 

Lakgdale,  M.  R. 

J.  L.  Knight  Bbuce,  V.  C. 

R.  M.  RoLFB,  V.  C. 
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OBDER  OF  COURT. 


Saturday^  the  22d  day  of  March^  1851. 


Whereas  it  is  expedient  that  some  of  the  fees  heretofore  payable 
in  respect  of  certain  proceedings  in  the  Court  of  Chancery  should  be 
abolished,  and  that  others  should  be  reduced  in  amount,  Now  I  the 
Right  Honourable  Thoicas  Baron  Tbubo,  Lord  High  Chancellor  of 
Great  Britain,  with  the  advice  and  concurrence  of  the  Right  Honour* 
aUe  Henbt  Baron  Lakgdalb,  Master  of  the  Rolls,  and  the  Right 
Honourable  the  Yice-Chancellor  Sir  James  Lewis  Kxight  Bruce,  do 
hereby  order  and  direct,  That  from  and  after  the  31st  day  of  March, 
1851,  such  of  the  fees  heretofore  received  and  taken  by  the  clerks  to 
the  Masters  in  Ordinary,  the  Taxing  Masters  and  their  clerks,  the 
registrars  and  their  clerks,  the  Master  of  the  Reports  and  Entries  and 
his  clerks,  the  clerk  of  affidavits  and  assistant-clerks  of  affidavits, 
the  examiners  and  their  clerks,  and  the  clerks  of  records  and  writs 
and  their  clerks,  as  are  set  forth  in  the  first  schedule  hereto,  shall  be 
and  the  same  are  hereby  abolished.  And  that  such  of  the  fees  hereto- 
fore received  and  taken  by  the  clerks  of  the  Masters  in  Ordinary,  the 
r^;istrars  and  their  clerks,  the  Taxing  Masters  and  their  clerks,  and 
the  clerk  of  affidavits  and  assistant-clerks  of  affidavits,  as  are  men- 
tioned in  the  second  schedule  hereto,  shall  be  reduced  in  amount,  and 
in  lieu  thereof  the  fees  set  forth  in  the  said  second  schedule  shall  be 
received  and  taken  respectively  by  the  clerks  of  the  Masters  in  Ordi- 
naiy,  the  registrars  and  their  clerks,  the  Taxing  Masters  and  their 
clerks,  and  the  derk  of  affidavits  and  assistant-clerks  of  affidavits, 
and  shall  be  by  them  severally  and  respectively  paid  into  the  Bank  of 
England  in  the  name  of  the  Accountant-General,  to  be  placed  to  the 
credit  of  the  account  entitled  "  The  Suitors'  Fee  Fund  Account." 

FIRST  SCHEDULE  ABOVE  REFERRED  TO. 

FEES   TO  CEASE  ON  AND  AFTER  THE  3l8t  DAY  OF  MABCH,  1851. 


In  the  Offices  of  (he  Masters  in  Ordinary. 

£>  s,  d» 
For  investigating  every  title  brought  in  before  the  Master  to  be  settled, 

and  perusing  the  abstract  thereof,  upon  the  first  twenty-five  folios 

thereof 068 

Upon  every  succeeding  twenty-five  folios  thereof 0    3    4 

For  every  advertisement  issued  by  the  Master 110 

VOL.  m.  c 
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£  s.  d. 

For  every  peremptorj  advertisement  for  the  sale  of  property  with  the 
approbation  of  the  Master/  in  addition  to  the  foregoing  fee,  to  be 

repaid  if  property  shall  not  be  offered  for  sale 8    0    0 

For  signing  the  allowance  of  every  deed,  recognizance,  set  of  inter- 
rogatories, account,  or  other  document  allowed  and  signed  by  the 

Master 0    6    0 

For  every  order  upon  a  warrant 050 

For  perusing  and  settling  the  draft  of  every  deed  brought  before  the 
Master  to  be  settled  (except  lease  for  a  year),  where  such  deed 

shall  not  exceed  thirty  folios 100 

Where  such  deed  shall  exceed  thirty  folios  and  not  exceed  ^£ty  folios  •     1  10    0 
And  where  such  deed  shall  exceed  fifty  folios  and  not  exceed  a  hundred 

folios 2  10    0 

And  where  such  deed  shall  exceed  a  hundred  folios 3    0    0 

Fee  on  preparing  recognizance 110 

For  an  examination  fee  on  each  witness,  exclusive  of  oath    ....    0    5    0 

For  examining  engrossment  of  deeds,  each  skin 0    3    4 

For  comparing  deeds,  books,  and  papers  with  the  schedule,  on  their 
being  deposited  or  delivered  out,  where  the  schedule  shall  not 

amount  to  fifly  folios 068 

Where  the  schedule  shall  amount  to  fifly  folios 0  13    4 

For  expunging  scandal  or  impertinence  out  of  every  record  or  document 

referred,  on  every  such  record  or  document 10    0 

In  the  Offices  of  the  Taxing  Masters.  ' 

For  signing  the  allowance  to  every  set  of  interrogatories,  account,  or 

other  document 050 

For  an  examination  fee  on  each  witness,  exclusive  of  oath    ....    0    5    0 

In  the  Registrar's  Office, 

For  every  certificate  signed  by  the  registrar  for  the  sale  or  transfer 
of  annuities,  stock,  or  exchequer  bills,  or  for  delivery  out  of  the 

latter 026 

For  every  other  certificate  signed  by  the  registrar 0    10 

For  every  copy  of  minutes  of  any  decree  or  order,  per  side ....    0    1    0 

For  every  exhibit  proved  vied  voce  in  Court 026 

For  entering  every  plea  or  demurrer 010 

For  setting  down  causes,  exceptions,  further  directions,  pleas,  and  de- 
murrers, each  (except  for  setting  down  causes  on  the  registrar's 

days) 010 

For  setting  down  causes  on  the  registrar's  days 110 

In  the  Report  Office, 

For  every  attendance  with  a  report  at  the  Master's  oflioes,  for  any 

material  alteration  to  be  made  therein 068 
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At  the  Entering  Seate,  £  e.  d* 

For  ereij  certificate  on  Master^s  report 010 

For  entering  eTeij  attachment 002 

in  the  AffidaoU  Office. 

For  regbtering  eyery  affidavit,  for  each  side 004 

For  expunging  impertinence  from  an  affidavit 100 

In  the  Examiner* 9  Office. 

For  ererj  certificate  signed  by  examiner 084 

For  drawing  every  folio  of  depositions,  where  no  office  copy  taken, 
when  two  terms  shall  have  elapsed  without  the  examination  of  any 

witnesses - 00  10 

For  every  interrogatory  added !010 

For  every  nibp<3ena  notice * 010 


• 


In  the  Record  and  Wrii  Clerks*  Office. 

For  sealing  every  dedinuu  to  take  an  answer 0  10    0 

For  sealing  of  every  special  dedimua  by  order  of  Court 0  18    0 

For  filing  eveiy  answer  or  demurrer 0  10    0 

For  every  consent 070 

F<ir  filing  eveiy  note 070 

For  filing  replication 0  10    0 

For  entering  every  memorandum  of  service  of  copy  bill  on  every  de- 
fendant   070 


THE  SECOND  SCHEDULE  ABOVE  BEFEBRED  TO. 
Fees  to  be  receioed  and  taken  by  the  Clerks  to  the  Masters  in  Ordinary. 

For  entering  accounts  of  receivers,  consignees,  and  committees  in 

eadi  book  (in  lieu  of  the  present  fee  of  fid  per  folio)  per  folio  ..004 

For  entering  accounts  of  parties  accounting  before  a  Master  in  a  book, 

if  required  (in  lieu  of  the  present  fee  of  6(2.  per  folio),  per  folio    .004 

Fees  to  be  received  and  taken  by  the  Taxing  Masters  and  their  Clerks. 

Percentage  on  amount  of  every  bill  of  costs  as  taxed,  in  lieu  of  the 

present  fee  of  32.     .    .    .  • 2  10    0 

Fees  to  be  received  and  taken  by  the  Registrars  and  (heir  Clerks. 

F<nr  every  order  for  payment  of  money  out  of  Court,  where  the  sum 
or  sums  thereby  directed  to  be  paid  shall  exceed  1002i  and  shall  not 
exceed  in  the  whole  6001. ; 
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£  s.  d. 

And  for  transfer  out  of  Court  or  sale  of  any  sum  or  sums  of  goyem- 
ment  stock  or  South  Sea  annuities  (excepting  long  annuities  or 
annuides  for  terms  of  years),  when  the  sum  or  sums  thereby 
directed  to  be  transferred  or  sold  shall  exceed  100{.  and  shall  not 
exceed  in  the  whole  5002. ; 

And  for  payment  out  of  Court  of  any  annuity  or  annuities  exceeding 
61.  and  not  exceeding  in  the  whole  251.  per  annum,  or  of  any  inter- 
est or  dividends  upon  stock  or  annuities  exceeding  5h  and  not 
exceeding  in  the  whole  251.  per  annum ;  and  for  no  other  purpose, 
in  lieu  of  the  present  fee  of  21.  10s 100 

For  every  office  copy  thereof,  in  lieu  of  the  present  fee  of  II.   .     .    .    0  10    0 

For  every  other  order  for  payment  or  transfer  out  of  Court,  in  lieu 

of  the  present  fee  of  21. 10s ' 200 

Fees  to  be  received  and  taken  by  tie  Clerk  of  Affidavits  and  Assistant- 
Clerks  of  Affidamts. 

For  every  office  copy  of  an  affidavit  (in  lieu  of  the  present  fee  of  4(2^ 

per  side,  and  4(2.  per  side  for  registering),  per  folio 0    0    4 

(Signed)  Truro,  C. 

Lakgdale,  M.R. 
J.  L.  Knight  Bruce,  V.C. 
J.  CoLXJS,  Beg. 
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OKDER  OF  COURT. 

Wlsdnesdaf/j  the  16th  day  ofJidy^  1851. 

The  Bight  Honourable  Thomas  Lord  Truro,  Lord  High  Chan- 
cellor of  Great  Britain,  by  and  with  the  advice  and  assistance  of 
the  Right  Honourable  Sir  John  Romillt,  Knight,  Master  of  the 
Rolls,  and  the  Right  Honourable  the  Vice-chancellor  Sir  James 
Lewis  Knight  Bruce,  the  Right  Honourable  the  Vice-Chancellor 
Robert  Monset  Lord  Cranworth,  and  the  Right  Honourable 
the  Yice-Chancellor  Sir  Georoe  James  Turner,  Eoiight,  doth 
hereby  order  and  direct  in  manner  following,  that  is  to  say :  — 

L  That  when  any  property  is  directed  to  be  sold  before  the  Master, 
the  Master  shall  be  at  liberty  to  order  the  same  to  be  sold  at  such 
place,  either  in  London  or  in  the  country,  and  by  such  person  as  he 
shall  think  fit. 

n.  That  when  any  property  is  directed  to  be  sold  before  the  Master, 
the  Master  shall  be  at  liberty  to  fix  a  reserved  bidding  for  the  same  if 
Bold  entire,  or  if  sold  in  lots  one  bidding  for  each  lot,  and  such  reserved 
bidding  shall  be  made  one  of  the  conditions  of  sale  under  which  the 
s^d  property  shall  be  sold,  and  in  order  that  the  Master  may  form  his 
judgment  as  to  such  reserved  bidding,  the  parties  shall  carry  in  before 
him  such  proposals  as  they  may  think  fit.  And  the  Master  shall  use 
his  discretion  as  to  communicating  sach  reserved  bidding  to  the  parties, 
or  any  of  them,  or  their  solicitors ;  and  the  Master  previously  to  such 
sale,  if  he  shall  think  fit,  shall  cause  to  be  put  under  a  sealed  cover  and 
to  be  delivered  to  the  person  appointed  to  sell  a  note  in  writing  of  the 
sum  at  which  he  shall  fix  such  reserved  bidding  for  each  lot.  And  in 
case  no  person  shall  bid  a  price  equal  to  or  higher  than  the  sum  men- 
tioned in  the  said  note,  then  the  Master,  or  the. person  appointed  by 
him  to  sell  the  said  property,  shall  declare  that  such  lot  is  not  sold, 
but  has  been  bought  in  on  account  of  the  persons  interested  in  or 
entitled  to  the  property. 

HI.  That  when  any  property  is  directed  to  be  sold  before  the  Mas- 
ter, the  Master  shall  be  at  liberty  to  fix  an  amount  to  be  paid  as  a 
deposit  by  the  purchasers  respectively  at  such  sale,  and  to  appoint 
some  proper  person  to  receive  the  same,  who,  if  required  by  the  Mas- 
ter, shall  give  security  to  be  approved  of  by  the  Master  duly  to  account 
for  and  pay  what  he  shall  receive  in  respect  of  such  deposit,  in  such 
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manner  as  the  Court  shall  have  directed  with  respect  to  the  moneys  to 
arise  from  such  sale,  and  the  person  appointed  to  receive  such  deposits 
shall,  within  such  time  as  the  Master  shall  appoint,  and  without  any 
special  order  for  the  purpose,  pay  the  moneys  which  he  shall  receive 
in  respect  thereof  (the  amount  of  such  moneys  to  be  certified  by  the 
Master)  in  such  manner  as  the  Court  shall  have  directed  with  respect 
to  the  moneys  to  arise  from  the  sale. 

rV.  That  when  any  property  is  directed  to  be  sold  before  the  Mas- 
ter, the  Master  shall  be  at  liberty,  either  before  or  after  such  prop- 
erty shall  have  been  put  up  for  sale  by  public  auction,  to  receive 
proposals  for  the  sale  thereof  or  of  any  part  ttereo^  by  private  contract, 
and  he  shall  make  his  report  thereof,  with  his  opinion  thereon  to  the 
Court,  which  report  shall  be  submitted  to  the  Court  for  confirmation 
in  the  same  manner  as  reports  made  upon  special  reference  as  to  sales 
by  private  contract. 

(Signed)  Truro,  C. 

John  Romillt,  M.  R. 
J.  L.  Knight  Brucb,  Y.  C. 
Cranworth,  V.  C. 
G.  J.  Turner,  V.  C. 
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ARGITED  AND 'DETERMINED 


IN  THE 

HIGH   COURT   OF   CHANCERY. 


In  the  Matter  of  THOMAS  BURBIDGE,  a  Lunatic. 

1850.    July  26. 

On  ihe  petition  of  the  committee  of  the  person  and  estate  of  a  lunatic,  reference 
directed  to  inquire  as  to  the  expediency  of  raising  a  fund  for  his  maintenance 
by  sale  of  his  reversionary  interest  in  realty. 

This  was  the  petition  of  the  Reverend  William  Wing,  the  com- 
mittee of  the  person  and  estate  of  the  Imiatic,  presented  under 
the  following  circumstances. 

By  the  report  of  the  Commissioners  of  Lunacy,  bearing  date  the 
24th  February,  1844,  it  appeared  that  T.  Burbidge,  the  lunatic, 
was  then  of  the  age  of  forty-five  years ;  that  he  had  been  found  to 
be  lunatic  since  die  1st  November,  1834,  and  had  resided  with  and 
been  maintained  by  his  father  W.  Burbidge  ;  that  his  fortune  con- 
sisted of  a  ireehold  cottage  and  three  roods  of  land  of  the  annual 
value  of  4/.,  and  of  a  reversionary  interest  under  the  will  of  B.  J. 
Cave,  expectant  upon  the  decease  of  one  Mrs.  Mary  Sarle  of 
Stamford  then  *  in  her  sixty-first  year,  of  and  in  an  estate  *  2 
of  freehold  and  copyhold  lands  of  the  annual  value  of  260/. 
The  report  also  found  that  it  cost  W.  Burbidge  the  father,  25/.  a 
year  beyond  the  4/.  to  maintain  the  lunatic. 

On  the  19th  December,  1844,  this  report  was  confirmed  on  the 
petition  of  W.  Burbidge,  and  a  reference  was  directed  to  ascertain 
whether  any  and  what  sum  of  money  was  due  to  W.  Burbidge,  or 
VOL.  ni.  1  [  1  ] 
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any  other  person,  for  the  maintenance  of  the  lunatic  ;  and  whether, 
having  regard  to  the  existence  of  the  tenancy  for  life,  it  would  be 
fit  and  proper  to  sell  any  part  of  his  reversionary  interest.  The 
lunatic  continued  to  reside  with  his  father  until  the  20th  January, 
1843,  and  after  the  death  of  his  father,  and  down  to  the  7th  March, 
1849,  with  a  younger  brother  James  Burbidge,  at  which  period,  in 
consequence  of  the  inability  of  his  brother  to  maintain  him  any 
longer,  he  was  removed  to  the  Union  workhouse.  The  petition 
stated  that  the  lunatic  had  incurred  a  debt  of  61.  ISs.  Sd.  for 
maintenance  in  the  workhouse,  and  that  the  Master  declined  to 
include  in  his  report  any  debts  incurred  subsequently  to  the  order 
of  reference  of  the  19th  December,  1844. 

The  father  of  the  lunatic  having  died,  and  no  claim  beings  urged 
by  his  representatives,  the  petition  prayed  that  the  reference  directed 
by  the  order  of  the  19th  December,  1844,  might  be  extended,  so  as 
to  take  an  account  of  what  was  due  to  James  Burbidge  for  the 
maintenance,  &c.,  of  the  lunatic  from  the  20th  January,  1843,  to 
the  7th  March^  1849,  and  also  what  was  due  to  the  Union  from  the 
7th  March,  1849,  to  the  present  time,  and  for  a  reference  whether  it 
would  be  fit  and  proper,  and  for  the  benefit  of  the  lunatic,  that  his 

reversionary  interest,  or  any  part  of  it,  should  be  sold  for  the 
*  3    purpose  of  dischargmg  the  sums  which  might  *  be  found  due, 

and  for  the  future  maintenance  of  the  lunatic. 

Mr.  Batten^  in  support  of  the  petition,  submitted  that  under  the 
28th  section  of  the  Act  11  Geo.  4,  &  1  Will.  4,  c.  65,  tiie  powers 
of  the  Lord  Chancellor  to  sell  a  lunatic's  real  estate  were  confined 
to  the  purpose  of  discharging  his  debts  and  the  costs  of  the  com- 
mission ;  that  in  the  case  of  Walker  v.  SymonSy  (a)  a  sale  of  a 
reversioAary  interest  in  a  fund  in  court  was  sanctioned  for  the  pay- 
ment of  debts  of  a  lunatic  not  found  such  by  inquisition,  but 
in  the  absence  of  a  commission  the  Lord  Chancellor  declined  to 
deal  prospectively  with  the  fimd.  He  referred  also  to  Ex  parte 
Sdstings.  (6) 

The  Lord  Chancellor.  —  The  only  question  is,  whether  these 
expenses  hare  been  properly  incurred.  The  order  of  reference 
will,  therefore,  be  to  ascertain  whether  there  is  any  sum  due  to  the 

(a)  8  Jar.  49.  (b)  14  Yes.  182. 
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brother  of  the  lunatic  and  to  the  Union,  and  whether  it  will  be  fit 
and  proper  that  any  sum  which  maybe  found  due  should  be  raised, 
and  also  whether  a  fund  feu*  the  maintenance  of  the  lunatic  should 
be  raised  out  of  the  reversionary  interest  by  sale  or  otherwise.  I 
should  think  it  very  inexpedient  that  where  a  lunatic  has  property, 
he  should  be  suffered  to  remain  in  a  workhouse. 


•IN  BE  DIMES.  ^4 

•  1850.    J«ly26. 

Hie  return  to  a  writ  of  habeas  corpus  moyed  for  before  the  Lord  Chancellor 
showed  that  the  party  was  committed  to  prison  under  an  order  of  the  Yice- 
CSiancellor,  but  that  the  warrant  for  his  committal  bad  the  letters  **  G.  C.^^ 
attached  to  it :  Hdd^  that  the  order  for  committal  did  not  on  that  account 
cease  to  be  the  order  of  the  Yice-Ohanoellor,  and  that  therefore  no  question 
could  be  raised  on  the  return  to  the  writ  touching  the  jurisdiction  of  the  Lord 
Ouinoellor :  ffdd,  also,  that  all  that  the  Court  can  do  on  the  return  to  a  writ 
of  habeas  corpus  is  to  see  that  the  party  is  in  custody  under  an  order  of  some 
Court  having  authority  to  commit. 

W.  Dimes,  the  principal  defendant  in  the  suit  of  TJie  Grand 
Junction  Canal  Company  y,  DimeSy  had  been  committed  to  the 
Queen's  Prison  under  an  order  of  the  Yice-Chancellor  of  England 
dated  the  10th  December,  1849,  for  breach  of  the  injunction  granted 
in  the  cause.  He  was  now  brought  up  on  a  writ  of  habeas  corpus 
granted  by  the  Lord  Chancellor,  on  the  23d  July,  1850.  The  return 
of  the  Keeper  of  the  Queen's  Prison  to  the  writ,  showed  that  W. 
Dimes  had  been  committed  under  an  order  of  the  Yice-Ghancellor 
as  above  stated,  and  that  to  the  warrant  of  committal  the  letters 
*f  C.  C."  were  attached. 

Mr.  TT.  T.  8.  Darnel  now  moved  for  the  defendant's  discharge, 
on  the  ground  that  the  letters  "  C.  C."  showed  that  the  order  for 
commitment  was  made  by  the  Lord  Chancellor,  Lord  Cottenham  ; 
and  that,  his  Lordship  being  interested  in  the  subject-matter  of 

tiie  suit  as  a  holder  of  shares  in  the  Grand  Junction  Canal  Com- 

* 

pany,  the  order  was  illegal.    On  the  point  that  the  order  of  com- 
mittal was  the  order  of  the  Lord  Chancellor,  he  referred  to  the 

[8] 
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Stat.  53  Geo.  8,  c.  24,  creating  the  office  of  Yice-Chancellor  of 
England,  and  to  the  case  of  77ie  Cfrand  Junction  Canal  Company 
Y.  Dimes  J  (a)  in  giying  judgment  in  which  the  Master  of  the  Bolls 
said,  ^^  I  consider  the  signing  of  the  decree  of  a  subordinate  Judge 
by  the  Lord  Chancellor  to  be  a  judicial  act." 

*  5      .*  Mr.  Stuart,  Mr.  J.  Parker,  Mr.  Orampton,  and  Mr.  Bush, 
appeared  for  the  Grand  Junction  Canal  Company,  but  were  not 
called  on  by  the  Court. 

* 

The  Lord  Chancellor. — The  Vice-Chancellor  has  authority 
under  the  statute  to  decide  on  a  question  of  commitment,  and  this 
being  so,  his  decision  on  that  point  cannot  be  reviewed  on  the 
present  occasion,  and  in  the  fonn  now  attempted.  This  is  quite  a 
distinct  matter  from  the  power  of  the  Lord  Chancellor  to  reyiew  all 
decrees,  orders,  and  acts  of  the  Yice-Chancellor.  The  return  to  the 
writ  shows  that  the  Yice-Chancellor  has  exercised  the  authority  given 
to  him  by  the  statute,  and  has  made  an  order  for  the  Qommittal  of 
Mr.  Dimes.  It  does  not  cease  to  be  the  order  of  the  Yice-Chan- 
cellor, merely  because  the  letters  '^  C.  C."  are  attached  to  the 
warrant.  I  have  only  on  the  present  occasion  to  see  that  Mr. 
Dimes  is  in  custody  under  the  order  of  some  Court  having  au- 
thority to  commit,  and  I  am  satisfied  that  this  is  the  case. 

Mr.  Dimes  was,  on  the  suggestion  of  the  Lord  Chancellor,  re- 
leased with  the  consent  of  the  company  on  giving  an  undertaking 
not  further  to  infringe  the  injunction. 


*  6         '  *  SWIFT  V.  GRAZEBROOK. 

1850.    July  80. 

Secnrity  ordered  to  be  given  pending  an  appeal  from  an  order  of  the  Yice- 
ChanceUor  directing  the  transfer  of  a  sum  of  money  into  the  name  of  the 
Accoontant-General  to  the  credit  of  a  party  to  the  suit. 

This  was  an  application  (b)  on  behalf  of  Eliza  Baylie,  an  annui- 
tant under  the  will  of  J.  Swift  the  testator  in  the  cause,  for  an 

(a)  12  Beav.  68 ;  [2  M'N.  &  G.  285.] 

(6)  This  application  was  made  to  the  Lord  Chancellor  in  the  first  instance, 
in  consequence  of  the  illness  of  the  Yice-ChanceUor  of  England. 
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order  restraining  the  AccountantrGeneral  from  parting  with  a  sum 
of  7502.,  part  of  the  testator's  assets,  standing  in  his  name  to  the 
separate  account  of  C.  J.  Swift,  one  of  the  defendants,  E.  Bajlie 
having  under  the  circumstances  hereinafter  mentioned  appealed 
from  the  decree  directing  the  transfer. 

One  of  the  questions  raised  in  the  suit  was,  whether,  under  a 
deed  which  had  been  executed  by  the  testator,  C.  J.  Swift  was 
entitled  to  any  interest  in  his  assets,  E.  Baylie  had  taken  no  part 
in  the  argument  in  the  Court  below,  on  the  assumption  that  the 
assets  of  the  testator  were  ample  for  the  payment  of  her  annuity, 
and  the  sum  in  question  had  been  transferred  by  an  order  of  the 
Yiee-Chancellor  of  England,  with  the  consent  of  the  residuary 
legated.  Since  the  order  of  the  Yice-Chancellor  it  had  been 
ascertained,  that  there  would  not  be  sufficient  to  pay  E.  Baylie's 
annuity  if  0.  J.  Swift  should  be  treated  as  entitled  under  the  deed, 
and  E.  Baylie  had  therefore  appealed  against  the  Yice-Chancellor's 
order.  G.  J.  Swift  alone  was  served  with  notice  of  the  present 
motion. 

Mr.  T.  Parker  and  Mr.  ShebbearCy  for  the  motion,  submitted 
tibat  the  money  ought  not  to  be  paid  out  *  of  Court  until  the  *  t 
appeal  was  disposed  of.     The  Corporation  of  OJoucesier  y. 
Woody  (a)  Suisse  v.  Lord  Lowther.  (6) 

Mr.  GlcLSse,  contra,  for  C.  J.  Swift.  The  application  should  be 
made  to  the  Judge  whose  order  is  appealed  from.  The  granting 
of  this  motion  will  be  tantamount  to  a  reversal  of  the  order.  Wal' 
bum  V.  Ingilby^  (c)  The  King  of  Spain  v.  Machado.  (d)  Thd 
proper  course  for  the  appealing  party  is  to  ask  to  have  the  appeal 
advanced. 

The  Lord  Chancellob,  without  calling  for  a  reply,  observed, 
that  the  case  of  Waibum  v.  Ihgxlby  (c)  appeared  to  be  in  favour 
of  the  present  application,  for  in  that  case  the  motion  was  refused 
on  the  ground  that  no  irreparable  injury  could  ensue  from  non- 
interference ;  that  the  inference,  therefore,  to  be  drawn  from  that 
case  was,  that  if  irreparable  mischief  had  been  substantiated,  the 
operation  of  the  decree  would  have  been  suspended  pending  the 

(a)  3  Hare,  150 ;  S.  C,  1  PhU.  498.  (e)  1  M.  &  K.  61. 

(5)  2  Hare,  4SS.  (d)  lb.  85  n. 
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appeal ;  that  the  question  here  was  undoubtedly  one  of  importance 
to  the  parties,  and  if  the  Court  permitted  the  fund,  the  subject  of 
the  appeal,  to  be  parted  with,  the  appeal  would  be  thwarted.  His 
Lordship,  therefore,  directed  that  adequate  security  should  be  given 
before  the  fund  was  paid  out  of  Oourt.^ 


*  8    *  The  SOUTH  EASTERN  Railway  Company  v.  BROGDEN.* 

1850.    AuguBt  2,  8,  5,  6,  8. 

A  contractor  haying  executed  works  for  a  railway  company  under  two  contracts, 
distinguished  respectively  as  Contract  No.  1,  and  Contract  No.  3,  brought  an 
action  against  the  company  for  the  workB  executed  under  Contract  No.  1. 
The  company  filed  a  bill  to  restrain  this  action,  alleging  that  the  plaintiff^s 
demand  depended  on  the  result  of  complicated  accounts,  the  company  being 
entitled  to  various  items  of  set-off,  and  that  the  account  under  Contract  No. 
1,  was  so  blended  with  that  under  Contract  No.  8,  that  what  was  due  to  the 
contractor  could  not  be  ascertiuned  without  taking  both  accounts.  The  con- 
.  tractor,  by  his  answer,  denied  any  complication  in  the  accounts,  or  that  the 
accounts  were  blended :  he  admitted  the  receipt  of  various  sums  in  payment 
of  works  done  under  each  of  the  contracts ;  and  also  of  a  large  sum  which, 
not  being  appropriated  by  the  company,  he  had  appropriated  partly  to  one 
contract,  partly  to  the  other :  he  also  showed  that  the  several  heads  of  s^t-off 
were  free  from  all  uncertainty :  he  then  stated  that  there  was  work  done,  the 
amount  of  which  had  not  been  ascertained,  and  other  matters  in  respect  of 
which  he  had  claims  on  the  company. 

•  ffddf  on  appeal  from  an  order  of  the  Master  of  the  Rolls  granting  an  injunction, 

first,  that,  taking  into  account  the  explanations  given  in  the  answer,  there 
would  be  no  difficulty  in  the  company  proving  at  law  the  claims  of  set-off 
under  Contract  No.  1,  and  that  no  case  for  equitable  interference  was  estab- 
lished on  this  ground;  secondly,  that  before  the  contractor  could  recover 
any  thing  under  Contract  No.  1,  he  would  be  obliged  to  prove  that  he  had  a 
demand,  exclusive  of  that  contract,  which  justified  his  appropriation  of  that 
part  of  the  sum  received  from  the  company  which  he  had  not  appropriated  to 
Contract  No.  1 ;  that  thus  the  accounts  under  Contract  No.  8  would  have  to 
be  taken,  and  that  in  this  way  the  accounts  of  the  two  contracts  were  blended ; 
thirdly,  that,  it  being  equally  possible  to  take  at  law,  with  justice  to  both 
parties,  the  accounts  under  Contract  No.  8  as  those  under  Contract  No.  1, 
the  blending  of  the  two  accounts  formed  no  reason  for  withdrawing  the  case 
frx)m  the  jurisdiction  of  a  Court  of  Law ;  fourthly,  that  the  other  claims  set 


*  See  2  Dan.  Ch.  Ft.  (4th  Am.  ed.)  1468,  1470. 
«  S.  C,  14  Jup.  796. 
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np  by  th«  contractor  in  his  answer  were  such  as  could  not  be  properly  decided 
in  the  action,  and  that  thorefore  the  injunction  granted  was  proper ; '  fifljily, 
that  the  delay  of  the  company  in  filing  their  bill  was  no  ground  for  refusing 
to  interfere  in  a  case  where  it  was  clear  that  the  Court  of  Law  could  not 
possibly  deal  with  the  sabjeci-matter. 
The  authorities  show  that  there  are  many  cases  in  which  a  Court  of  Equity  will 
entertain  jurisdiction  in  matters  of  account'  where,  if  the  party  making  the 
daim  had  proceeded  at  law,  the  Court  would  not,  if  applied  to  for  that  pur- 
pose, withdraw  the  matter  from  the  legal  jurisdiction. 

• 

This  was  an  application  by  the  defendant  to  discharge  an  order 
of  the  Master  of  the  Rolls,  dated  the  80th  July,  1850,  restraining 
the  defendant  from  prosecuting  an  action  commenced  by  him 
against  the  company  on  the  18th  February,  1850,  to  recover 
*  the  amount  which  he  alleged  to  be  due  to  him  for  work  done  *  9 
under  a  certain  contract  called  Contract  No.  1.,  and  for  other 
works.  • 

The  bill,  which  was  filed  on  the  8th  July,  1850,  stated  the  Acts 
of  Parliament  under  which  the  company  was  formed ;  that  the 
defendant  had  entered  into  two  several  contracts  for  the  con- 
struction of  certain  works  connected  with  the  undertaking,  such 
contracts  being  known  respectively  as  Contract  No.  1  and  Con- 
tract No.  3 ;  that  Contract  No.  1  was  comprised  in  an  indenture 
dated  the  8th  January,  1847,  made  between  the  defendant  of 
liie  one  part  and  the  company  of  the  other  part,  and  that  by 
such  contract  the  defendant  undertook  to  execute  certain  works 
therein  specified  and  in  the  manner  therein  mentioned,  the  com- 
pany covenanting  to  pay  for  the  same  the  sum  of  48,8697.  10«.  at 
the  periods  and  in  the  manner  therein  mentioned,  and  subject 
to  certain  deductions  specified  in  la  schedule  annexed  to  the  agree- 
ment, such  deductions  being  for  the  purchase  or  temporary  occu- 
pation of  and  damages  to  land,  &c.,  required  for  depositing  spoil 
or  other  purposes,  for  the  purchase  of  trees,  for  the  use  of  tlie 
company's  locomotive  engines,  Ac. ;  that  Contract  No.  3  was  com- 

*  In  Croskey  v,  European  and  American  Steam  Shipping  Co.,  1  J.  &  H., 
it  was  held  that  the  Common  Law  Procedure  Act  had  not  taken  away  the 
jmudiction  of  the  Court  of  Chancery  to  restrain  actions  involving  complicated 
questions  of  account  where  the  accounts  could  be  more  conveniently  taken  in 
the  Court  of  Chancery. 

'  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  651,  note  (3)  and  cases  cited :  Mackin- 
tosh 0.  Great  Western  Railway  Co.,  3  Sm.  &  6.  146 ;  Watford  and  Rickmans- 
worth  Railw.  Co.  v.  London  and  K.  W.  Railway  Co.,  L.  R.  8  £q.  231 ;  Flocton 
•.  Peake,  12  W.  R.  466. 
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prised  in  an  indenture  made  between  the  same  parties  and  dated 
the  2dth  March,  1847,  and  was  in  similar  terms  to  Contract  No.  1, 
but  related  to  different  works;  that  since  the  execution  of  the 
contracts  the  defendant  had  executed  yarious  works  comprised  in 
both  the  said  contracts,  and  also  various  works  not  comprised 
in  either  of  the  said  contracts ;  that  divers  sums  of  money  had 
been  paid  to  the  defendant  in  respect  of  the  said  works,  some  of 
such  sums  being  paid  to  and  received  by  the  defendant  on  account 
of  the  works  executed  under  Contract  No.  1,  and  others 

*  10   *  of  such  sums  being  paid  to  and  received  by  the  defendant 

on  account  of  the  works  executed  under  Contract  No.  S,  and 
others  of  such  sums  being  paid  to  and  received  by  the  defendant 
in  respect  of  works  executed  and  works  remaining  to  be  com- 
pleted under  each  of  the  said  contracts,  without  any  express  ap- 
propriation of  any  particular  part  thereof  to  the  amount  claimed 
to  be  due  "under  either  of  the  said  contracts. 

The  bill  then  stated  certain  facts  to  show  that,  in  the  progress 
of  the  works,  the  defendant  had  so  acted  as  to  entitle  the  plain- 
tiffs to  retain  and  set  off  various  sums  of  money,  under  the 
several  heads  of  deduction  in  the  contracts  mentioned,  from  any 
sums  payable  by  them  to  the  defendant.  The  bill  then  stated 
that,  in  manner  aforesaid  or  otherwise,  the  accounts  between  the 
company  and  the  defendant,  in  respect  of  the  contracts,  became 
blended  together,  and  mutual  accounts  arose  between  them ;  that 
no  settlement^  of  accounts  had  been  come  to,  and  that,  without 
discovery  from  the  defendant,  the  plaintiffs  were  wholly  unable  to 
ascertain  the  amount  which  the  plaintiffs  were  entitied  to  receive 
from  the  defendant,  or  to  set  it  off  against  the  moneys,  if  any, 
otherwise  payable  to  the  defendant,  and  that  the  plaintiffs  were 
not  entitled  in  the  action,  to  set  off  the  amount  which  the  plain- 
tiflfe  were  entitled  to  retail^  out  of  the  moneys  sought  to  be  recov- 
ered in  the  action ;  that  previously  to  commencing  the  action^  the 
defendant  filed  his  bill  against  the  company,  for  the  purpose  of 
obtaining  payment  of  the  moneys  alleged  to  be  due  to  him  for 
works  executed  under  Contract  No.  3,  and  for  having  it  declared 
that  he  was  entitied  to  a  lien  on  the  works  of  the  railway  for  the 
same ;  that  on  the  18th  February,  1850,  the  defendant  commenced 

an  action  against  the  plaintiffs  for  the  sums  of  money  al- 

*  11   leged  to  be  due  under  Contract  *  No.  1 ;  that  the  defendant 

delivered  his  declaration,  and  that  a  correspondence  took 
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pLace  with  a  view  to  the  settlement  of  the  action,  which  continued 
to  the  23d  May,  1850,  but  without  effect ;  that  the  plaintiffs  had 
{deaded  in  the  said  action,  but  that  no  demurrer  or  replication 
had  been  delivered  to  the  pleas ;  that  the  defendant  had  not  in  the 
said  action  given  the  plaintiflb  credit  for  any  of  the  sums  received 
by  him,  or  for  any  of  the  matters  in  respect  of  which  the  plain- 
tifis  had  such  claims  or  such  right  of  retainer  as  before  specified, 
and  that  the  plaintifiB9  were  unable  in  such  action  to  have  the 
benefit  of  the  sums  in  respect  of  which  j^Q  defendant  was  ac- 
countable to  them,  and  that  the  account  between  the  plaintiffs  and 
defendant  had  become  so  complicated  and  was  otherwise  of  such 
a  nature  that  a  Court  of  Law  would  be  incompetent  to  examine  it 
upon  a  trial  at  Nisi  Prius.  ' 

The  bill,  in  substance,  prayed  an  account  of  the  dealings  and 
transactions  between  the  plaintiffs  and  defendant,  having  regard  to 
the  provisions  of  the  contracts,  and  that  the  value  of  the  several 
items  constituting  the  plaintiffs'  claims  to  retention  and  set-off 
might  be  ascertained,  and  that  in  taking  the  said  account  the 
plaintiffs  might  be  credited  with  the  value  of  such  items ;  that  it 
might  be  declared  that  the  plaintiflb  were  entitled  to  retain  and 
deduct  out  of  the  moneys  otherwise  payable  to  the  defendant, 
what  should  be  found  due  to  the  plaintiffs  in  respect  of  such  items ; 
and  in  the  mean  time  that  the  defendant  might  be  restrained  from 
proceeding  with  his  action. 

The  defendant,  by  his  answer,  denied  the  allegations  in  the  bill 
with  regard  to  the  complication  of  the  accounts,  and  explained  the 
several  matters  stated  in  the  bill  as  constituting  the  com- 
pany's claim  to  retention  *  and  set-off,  with  the  view  of  *  12 
showing  that  a  Court  of  Law  could  without  any  difficulty 
deal  with  the  case.  He  admitted  the  receipt  of  various  stuns  of 
money  on  account  of  the  works  done  under  both  contracts,  and  of 
other  sums  without  any  express  appropriation  of  such  sums  by  the 
company,  and  set  forth  the  particulars  of  all  such  receipts.  It 
appeared  that  the  company  had,  at  various  times,  paid  him  162,456/. 
Is.j  which  they  had  expressly  appropriated  to  works  done  under 
Contract  No.  3 ;  22,8S9L  18«.  5d.,  which  they  had  expressly  ap- 
propriated to  works  done  under  Contract  No.  1 ;  and  46,000/., 
which  they  had  paid  without  any  express  appropriation.  Of  this  last 
sum,  the  defendant  stated  that,  he  had  appropriated  10,OOnO/.  to 
works  done  under  Contract  No.  1,  and  86,000/.  to  works  done 

[9] 


*  12  CASES  IN  CHANCERY. 

under  Contract  No.  8.  He  denied  that  the  accounts  between  him- 
self and  the  company  in  respect  of  the  said  contracts  had  in  the 
manner  in  the  bill  mentioned  or  otherwise  or  in  any  manner  become 
blended  together. 

In  the  first  part  of  the  first  schedule  to  the  answer,  the  defend- 
ant set  forth  an  account  of  the  works  executed  under  Contract 
No.  1 ;  in  the  second  part  of  the  same  schedule,  an  account  of 
the  works  executed  under  Contract  No.  3 ;  and  in  the  third  part 
of  the  same  schedule,  an  account  of  other  works  not  comprised  in 
Contracts  No.  1  and  No.  8,  or  either  of  tliem.  At  the  end  of  the 
third  part  of  the  schedule  occurred  the  following  statement :  ^^  In 
addition  to  the  price  and  value  of  tl^e  several  works  above  men- 
tioned, in  parts  1,  2,  and  8  of  this  schedule,  Uie  defendant  claims 
divers  large  sums  of  money  from  the  plainti£b  for  general  expedi- 
tion in  executing  the  works  on  the  said  Contract  No.  3,  before  the 
time  limited  by  the  contract  for  that  purpose,  for  special  expedi- 
tion in  executing  certain  parts  of  such  works  between  the 
*  18  16th  *  and  21st  July,  1849,  for  losses  occasioned  to  the  de- 
fendant by  the  delays  of  the  said  plaintifib  from  time  to  time 
in  proceeding  with  the  said  works  respectively,  for  loss  of  profit 
occasioned  to  the  defendant  by  the  reduction  of  the  quantities  of 
work  comprised  in  such  contracts  respectively,  for  losses  on  mate- 
rials provided  by  the  defendant  for  works  in  the  said  contracts 
which  were  afterwards  by  the  said  plaintifib  altered  or  varied  so  as 
not  to  require  such  materials,  and  for  various  other  breaches  of 
and  deviations  from  the  contracts  on  the  part  of  the  plaintifis,  and 
for  damages  occasioned  to  the  defendant  by  collision  of  Uie  plain- 
tiff' engines  with  the  defendant's  plant  and  materials,  and  for 
interest  upon  moneys  from  time  to  time  owing  by  the  plaintiffs  to 
the  defendant.'' 

Mr.  Roltj  Mr.  Lloydy  and  Mr.  Lewis  for  the  defendant,  and  in 
support  of  the  motion.  If  the  injunction  granfed  by  the  Master  of 
the  Rolls  is  right,  it  must  be  on  the  ground  that  this  Court  has 
exclusive  jurisdiction  over  the  subject-matter  of  the  suit ;  but  this 
cannot  be  maintained,  for  the  circumstance  of  accounts  being 
complicated  does  not  of  itself  raise  a  case  of  equitable  interference. 
In  most  of  the  cases  in  which  the  aid  of  this  Court  has  been  sought, 
it  has.  been  by  the  party  in  the  situation,  of  the  defendant,  the  con- 
tractor ;  but  in  the  present  instance  it  is  this  party  who  has  elected 
[10] 
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to  proceed  at  law,  while  the  party  liable  to  the  demand  is  seek- 
ing to  transfer  the  case  to  equity.  The  cases  of  Dinwiddle  v. 
BaUey^  (a)  Wells  v.  Cooper,  (6)  O'  Connor  v.  Spaight,  (c)  Norris 
V.  Day  J  (d)  Ambrose  v.  The  Dunmow  Union,  (e)  The  Taff 
Vale  Railway  Company  v.  *  Nixon  (g*)  as  explained  By  2%e  *  14 
North  Eastern  Railway  Company  v.  Martin,  (A)  Kirh  v. 
The  Chmrdians  of  the  Bromley  Union,  (t)  when  carefully  ex- 
amined, will  be  found  to  be  all  in  favour  of  the  defendant,  and  to 
show  that  there  can  be  no  reason  for  taking  this  matter  from  the 
tribunal  selected  by  the  party  having  the  demand.  The  bill  does 
not  in  fact  raise  any  case  for  the  interference  of  this  Court ;  it 
shows  no  difficulty  or  complexity  in  the  accounts,  nor  any  thing 
else  which  cannot  be  dealt  with  by  a  Court  of  Law.  The  plaintifis 
referred  below  to  statements  in  the  answer  of  the  defendant,  but 
this  course  cannot  be  allowed.  If  the  answer  is  to  be  used  by  the 
plaintiffs,  they  must  amend  their  bill.  Cresy  v.  Beavan.(lc)  The 
question  of  the  plaintifis'  right  to  institute  tliis  suit  must  be  deter- 
mined by  the  ordinary  rules.  The  bill  presents  no  certain  ground 
of  equity,  and  was  in  fact  open  to  demurrer,  Wormald  v.  De 
Lisle  ;  (J)  and  this  objection  is  still  open  to  the  defendant,  Hudson 
V.  Maddison.  (m)  If  the  principle  on  which  this  injunction  was 
granted  is  maintained,  the  result  will  be  that  the  test  of  a  party's 
right  to  ask  the  interference  of  this  Court  will  be  his  own  ability 
by  special  pleading  to  raise  difficulties  in  the  way  of  his  opponent 
proceeding  against  him  at  law.  [On  the  question  of  delay  in 
coming  to  equity,  they  referred  to  Thorpe  y/ Hughes,  (n)  Scotson 
V.  Oaury,  (o)  M^Lure  v.  Ripley,  (jpi)  ] 

Mr.  Roundel!  Palmer  and  Mr.  John  Baily,  contra.    Assuming 
the  question  in  this  case  capable  of  being  tried  at  law,  yet,  if 
it  is  one  which  would  necessarily  *  result  in  a  reference  to    *  15 
an  arbitrator^  either  of  the  parties  has  a  right  to  repudiate 
such  a  jurisdiction,  and  to  have  the  account  taken  in  a  Court 

(a)  6  Ves.  136.  (t)  Ih.  640. 

(P)   lb.  139  n.  (ik)  13  Sim.  99. 

(c)  1  Sch.  &  Lef.  305.  {l)  3  Beay.  18. 

Id)  4  Y.  &  C.  475.  (m)  12  Sim.  416. 

(«)   9  Beav.  508.  (n)  8  M.  &  C.  742. 

Xg)  1  H.  L.  111.  (o)  1  Hare,  99. 
(A)  2  Phil.  758.    • 
(p)  13  Jar.  353.    See  ante.  Vol.  U.  p.  276  n. 
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competent  to  deal  with  the  case.  An  agreement  to  refer  to 
arbitration  cannot  be  enforced,  Street  v.  Rigby.  (a)  The  bill 
clearly  shows  that  the  accounts  are  complex,  and  that  the  plain- 
tiffs have  a  right  to  a  much  more  extended  account  than  could  be 
had  in  the  action :  this  is  also  proved  by  the  answer.  Admitting 
that  there  may  be  a  st^te  of  circumstances  in  which  the  creditor 
may  apply  unappropriated  moneys  to  such  of  the  debts  as  he 
selects,  yet  the  course  of  dealing  must  show  such  a  right.  •  In  the 
present  case  it  will  be  impossible  to  ascertain  the  defendant's  right 
to  do  this  until  the  accounts  under  Contract  No.  8.  are  taken, 
Ooddard  v.  Hodges.  (V)  As  to  delay  in  filing  this  bill,  the  nego- 
tiations which  were  pending  down  to  the  23d  May,  and  mentioned 
in  the  bill,  are  a  sufficient  answer.  Where  the  .plaintifi*  at  law  can 
be  the  only  sufferer  by  proceeding  at  law  this  Court  will  not  inter- 
fere, alUer  where  the  defendant  at  law  may  suffer.  [They  referred 
to  an  unreported  case  of  Lord  Eglinton  y.  Graham,  before  the 
Yice-Chancellor  of  England,  to  show  that  the  length  of  time  which 
a  case  would  take  for  trial  at  law  justified  equitable  interference. 
They  also  referred  to  and  commented  on  the  various  cases  cited 
by  the  defendant;  citing  also.  The  Corporation  of  Carlisle  v. 
Wilson.  (0  ] 

Mr,  Lloyd  in  reply.  No  answer  has  been  given  to  the  dis- 
tinction pointed  out  between  this  and  other  cases,  namely,  that 

here  it  is  the  party  who  insists  on  the  demand  that  has  re- 
*  16    sorted  to  the  qommon-law  tribunal,  *  that  tribunal  having 

a  concurrent  jurisdiction  with  this  Court  in  matters  of 
account.  The  question  really  is,  not  whether  parties  may  come  to 
this  Court  in  a  matter  of  complicated  accounts,  but  whether  they 
must  come  here  and  not  go  to  law ;  that  is,  whether  this  Court,  in 
cases  where  it  has  only  a  concurrent  jurisdiction,  will  assume 
exclusive  jurisdiction.  In  order  to  make  out  a  case  of  compli- 
cated accounts,  the  plaintiffii  must  show  what  the  complication  is.; 
it  is  not  a  matter  to  be  arbitrarily  determined  by  the  Judge. 
Nothing  is  shown  here,  which,  when  the  explanation  given  by  the 
answer  is  taken  into  account,  is  not  quite  simple. 

Augusts. 

The  Lobd  Changellob.  —  This  case  is  certainly  one  that  has 

(a)  6  Yes.  815.  (6)  1  Cromp.  &  M.  83.  (e)  18  Yes.  276. 
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required  considerable  inyestigation,  and  it  will  now  be  necessary 
for  me  to  state  the  grounds  for  the  conclusion  to  which  I  have 
arrived. 

It  appears  that  an  action  has  been  brought,  by  the  contractor 
for  the  construction  of  a  railway,  to  recover  a  sum  which  he  claims 
in  respect  of  a  contract,  which  has  been  described  as  Contract  No. 
1.  His  declaration  in  the  action  is  very  special,  setting  out  the 
contract,  and  setting  out  generally  the  nature  of  his  claims  for 
works  under  that  contract :  it  is  necessary  for  him  to  make  a  great 
number  of  allegations  in  order  to  lay  a  foundation  for  the  con- 
clusion upon  which  his  claim  rests.  The  company  have  pleaded 
at  law,  traversing  every  allegation  in  the  declaration.  Where  that 
happens  it  generally  creates  a  strong  suspicion,  which  too  often 
tarns  out  to  be  well  founded,  that  in.  reality  the  grounds  of  the 
defence  are  slight  in  substance,  although  the  party  has  put 
on  the  record  apparently  a  *  great  number  of  them.  Whether  *  17 
that  is  so  in  the  present  instance  or  not,  I  do  not  know  ;  but 
the  possibility  of  its  being  so,  and  the  consequence  to  a  man  in 
busin^ess  of  having  a  very  large  capital  locked  up,  make  me  feel 
considerable  responsibility  in  taking  a  course  which  keeps  such 
capital  out  of  his  control  during  a  period  the  precise  limits  of 
which  cannot  be  ascertained. 

The  action  being  thus  depending,  the  company  have  come  here, 
very  late  it  is  true,  stating  that  the  action  is  brought  to  recover 
the  result  of  a  very  complicated  account,  such  an  account,  indeed, 
as  cannot  be  taken  in  a  Court  of  Law.  In  order  to  lead  this 
Court  to  that  conclusion,  they  state  that  not  only  is  it  necessary 
to  go  through  a  very  lengthy  case  in  respect  of  the  Contract  No.  1 
upon  which  the  action  is  brought,  but  that  that  is  also  connected 
with  another  Contract,  No.  3,  in  respect  of  which  the  plaintiff  is 
not  seeking  to  recover  any  demand  in  his  action ;  and  they  say 
that  the  accounts  of  the  two  contracts  are  so  blended  as  that  what 
is  due  to  the  plaintiff  cannot  be  ascertained  without  taking  the 
accounts  of  both.  Now  when  it  appears  that  in  respect  of  one  of 
these  contracts,  there  has  been  160,000/.  received  specifically  upon 
tliat  account,  and  that  the  contractor  has  claimed  to  apply  86,000/. 
more,  it  served  to  show  what  is  the  extent  at  least  in  amount  of 
those  transactions  out  of  which  the  plaintiff  at  law  is  to  extract 
what  is  due  to  him.  After  stating  that  the  two  contracts  are 
blended,  and  that,  the  account  altogether  is  such  as  a  Court  of 
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Law  cannot  take,  the  bill  states  certain  heads  of  set-off,  and  also 
certain  heads  which  may  be  called  heads  of  retention,  that  is  to 
say  where,  by  the  terms  of  the  contract,  in  given  events  the  com- 
pany will  be  entitled  to  retain  certain  sums  of  money, 

*  18    though  not  strictly  *  forming  items  of  set-off  at  law,  yet  to 

retain  those  sums  of  money  out  of  such  demand  as  the  plain- 
tiff at  law  might  have  in  respect  of  the  work  he  has  done  under 
the  contract.  These  are  set  out  at  some  length,  and  they  consist 
of  ten  in  number. 

The  case,  therefore,  of  the  company  for  coming  into  equity  and 
asking  for  an  injunction,  is  the  extent  and  complication  of  the 
concerns,  the  mixture  of  two  accounts  although  one  only  is  the 
subject  of  the  action  at  law,  and  the  nature  of  the  specific  items  in 
respect  of  which  a  right  of  retention  and  set-off  is  claimed,  it  being 
sought  to  show  that  the  nature  of  those  items  is  such  as  that  a 
Court  of  Law  cannot  do  justice  upon  them.  Such,  then,  is  the 
nature  of  the  bill. 

The  answer  in  general  terms  denies  that  there  is  any  complica- 
tion of  account  such  as  a  Court  of  Law  is  not  competent  to  deal 
with  so  as  to  do  justice  between  the  parties.  The  defendant  then 
says  that  he  has  received  certain  sums  of  money,  which  he  sets 
out :  he  swears  he  has  received  no  others.  The  object  being  to 
repel  any  ground  of  equity  resting  on  the  supposition  that  the 
company  would  be  unable  to  prove  their  payments,  the  defendant 
sets  out  in  a  schedule  the  receipt  of  large  sums  of  money,  some 
of  which  he  states  that  he  has  received  specifically  on  account  of 
Contract  No.  1,  others  specifically  on  account  of  Contract  No.  8, 
and  a  third  class  generally  on  account,*without  any  appropriation 
by  the  company,  leaving  to  him,  therefore,  according  to  the  ordi- 
nary rules  of  law,  the  right  of  appropriating  these  receipts  to  any 
such  debts  as  he  could  establish.  He  states  that,  the  amount  of 
payments  unappropriated  being  46,000/.,  he  has  applied  10,000/. 
to  Contract  No.  1,  and  36,000/.  to  Contract  No.  3.  * 

*  19       *  Having  denied,  in  general  terms,  the  complexity  of  tiie 

account,  the  defendant  then  denies  that  the  two  contracts 
are  blended,  which  is  the  word  used  in  the  bill.  He  then  proceeds 
to  answer  each  of  the  several  heads  of  the  claim  of-  retention  and 
set-off.  With  respect  to  some,  he  denies  the  existence  of  any 
facts  which  give  rise  to  the  claim :  with  respect  to  the  rest,  he 
sets  out  certain  circumstances  by  way  of  explanation,  showing 
[14] 
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that,  alihoagh  there  are  sums  to  be  claimed,  or  sumB  to  be  re- 
tained in  those  respects,  yet  that  there  is  no  uncertainty  in  them, 
'  for  that  they  have  been  adjusted  and  settled  at  certain  amounts, 
and,  in  general,  credit  given.  I  think  that  the  defendant  success- 
fully repels  the  equity  founded  upon  those  ten  heads ;  and,  except 
for  the  conclusion  to  which  I  have  arrived,  which  makes  it  un- 
necessary for  me  to  go  through  them,  I  think  it  would  be  apparent, 
upon  a  deliberate  examination,  that  he  has  shown  there  is  no  dif- 
ficulty in  a  Court  of  Law  dealing  with  those  ten  several  heads 
upon  which  the  company  have  relied  as  entitling  them  to  the  re- 
lief which  they  ask.  But  the  defendant  also  states  in  his  answer, 
that  there  is  a  considerable  quantity  of  work  done,  the  amount  of 
which  has  not  been  ascertained,  and  which  he  cannot  set  forth  in 
his  answer ;  and  although  he  denies  that  there  is  any  complication 
of  accounts,  and  I  dare  say  he  thought  and  intended  to  state  cor- 
rectly his  own  belief  at  the  time,  and  although  he  states  that  the 
accounts  of  the  two  contracts  are  not  blended,  I  think,  taking  the 
whole  of  the  answer,  it  is  plain  that  those  statements  are  founded 
upon  mistake. 

First  of  all,  with  respect  to  the  contracts  being  blended,  the 
defendant  admits  to  have  received  46,0002.,  which  he  claims  a 
right  to  appropriate  to  such  debts  as  are  due  fo  him  from 
the  company,  and  says  that  he  has  *  appropriated  10,0002.  *  20 
to  Contract  No.  1,  and  86,000/.  to  Contract  No.  8.  Now,  it 
might  not  be  difficult  in  the  action  at  law,  to  get  through  the 
account  under  Contract  No.  1,  either  by  means  of  the  defendant's 
answer  or  otherwise,  the  transactions  between  these  parties  being 
not  like  transactions  between  ordinary  tradesmen,  in  which  a  vari- 
ety of  payments,  &c.,  have  been  made  without  vouchers,  but  these 
being  payments  of  thousands  of  pounds  upon  certificates  of  work 
done,  and  made  in  the  ordinary  course  in  which  a  company  makes 
its  payments.  They  are  all  admitted  by  the  answer,  and  I  do  not 
think  there  would  be  any  difficulty  or  complexity  in  establishing 
them,  and  there  is,  therefore,  on  this  ground,  no  head  of  equity  for 
the  company  to  rely  on.  When,  however,  it  appears  that  46,0002.  has 
been  paid  generally  to  the  defendant,  it  becomes  necessary  for  him 
to  make  out  a  case,  showing  that  he  has  a  demand  after  giving 
credit  for  the  whole  of  that  46,0002.,  or  to  show,  if  he  has  appro- 
priated it  to  some  other  purpose,  that  that  other  purpose  was  one 
warranting  the  appropriation,  because  although  the  right  to  appro- 
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priate  a  payment  not  appropriated  by  the  payer  remains  with  the 
receiver,  yet  the  receiver  must  always  show  that  there  was  an 
account  to.  which  he  had  a  just  right  to  appropriate  it,  as  between' 
him  and  the  payer.^  The  consequence  of  this,  in  the  present  case, 
would  be,  that  when  the  company  established  either  by  the  answer, 
or  by  other  means,  that  over  and  above  the  payments  made  speci- 
fically on  account  of  Contract  No.  1,  they  had  paid  46,000/.  gener- 
ally, that  would  cast  on  the  plaintiff  at  law  the  necessity  to  make 
out  some  other  demand  to  which  he  had  a  right  to  apply  the 
86,000/.  Now  that  would  drive  him  to  go  into  Contract  No.  8, 
and  he  admits  that  he  has  received  160,000Z.  specifically  on 
account  of  that  contract ;  he  must,  therefore,  show  a  demand 
♦  21  exceeding  160,000/.,  *  so  as  to  give  him  a  right  to  appropri- 
ate the  fiirther  sum  of  86,000/. ;  and  when  once  that  contract 
is  referred  to  for  the  purpose  of  ascertaining  whether  the  plaintiff* 
at  law  had  a  right  to  appropriate  the  86,000/.  to  it,  an  investiga- 
tion becomes  just  as  necessary  into  the  circumstances  connected 
with  that  contract,  as  if  the  action  had  been  brought  on  account 
of  it.  The  defendant  in  equity  was,  therafore,  I  think,  mistaken- 
in  saying  that  the  aecounts  were  not  blended.  They  are  blended 
in  the  sense  that,  in  order  to  withdraw  from  Contract  No.  1  the 
sum  of  86,000/.,  he  must  show  that  that  was  due  to  him  in  respect 
of  Contract  No.  8 ;  and  so  the  account  of  Contract  No.  8  must  be 
taken  so  far  as  is  necessary  to  justify  that  appropriation.  That,  I 
think,  does  in  a  certain  sense  blend  the  accounts,  but  I  am  by  no 
means  sure  that  the  Contract  No.  8  might  not  be  got  through  at 
law  as  well  as  Contract  No.  1,  without  any  such  difficulty  as  is 
supposed,  because  it  appears  by  the  contract  that  the  quantity  of 
work  to  be  done  is  to  be  ascertained  periodically  by  surveys  and 
certificates,  and  although  the  inquiry  might  extend  to  some  length, 
yet  I  can  easily  imagine  it  might  be  got  through  under  such  cir- 
cumstances as  would  be  consistent  with  the  justice  of  the  case,  and 
therefore  form  no  ground  for  withdrawing  it  from  the  jurisdiction 
at  law. 

Taking  the  body  of  the  answer,  I  must  confess  I  should  have 
very  great  difficulty  in  seeing  that  this  case  fell  within  the  general 

1  See  1  Stoiy  £q.  Jur.  §§  459  b,  459  c,  459  h ;  Caldwell  v.  Wentworth,  14 
N.  H.  481 ;  Upham  v.  Lafavour,  11  Met.  174;  Rohan  v.  Hanson,  11  Gush.  44; 
Bancroft  v.  Dumas,  21  Yt.  456 ;  Parchman  v.  McKinney,  12  Sm.  &  M.  631 ; 
Ayer  v.  Hawkins,  19  Vt.  26. 
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class  of  cases  in  which  this  Court  has  thought  it  right  to  grant 
injunctions  to  staj  trial.  But  in  the  body  of  t]^e  answer,  reference 
is  made  to  the  schedule,  in  which  I  find  that  the  plaintiff  at  law 
has  stated,  in  general  terms,  certain  claims  which  he  has.  Those 
claims  present  a  very  different  view  from  the  several  heads  of  claim 
detailed  in  the  body  of  the  answer.  The  statement  is  this,  — 
(His  Lordship  *  here  read  the  statement  at  the  end  of  the  *  22 
third  part  of  the  first  schedule,  as  above  set  out). 

Now  this  is  a  schedule  in  which  the  defendant  purports  to  set 
forth  his  claims  against  the  Company  ;  and  I  think  it  is  impossible 
to  read  this  portion  of  it  without  perceiving  that  it  discloses  a  cer- 
tain class  of  claims  which  it  wotdd  be  quite  impossible  for  any 
Court  sitting  at  Nisi  Prius  to  get  through.  The  effect  of  the  state- 
ment is  to  show  that  there  are  many  of  these  heads  that  the  decla- 
ration  in  the  present  action  would  not  comprise,  but  these  heads 
would  fiimish  a  claim  at  law  under  a  declaration  properly  adapted. 
There  is,  therefore,  thus  imported  into  the  declaration  a  great  many 
veiy  special  and  complicated  matters,  and  there  is  also  shown  a 
further  demand  of  a  legal  nature  not  comprised  in  the  present 
action,  and  for  which,  therefore,  if  the  defendant  in  equity  insists 
on  his  claim,  future  litigation,  even  at  law,  must  arise  between  the 
parties.  This  presents  a  state  of  complication  in  which  it  is  im- 
possible for  me  to  say  that  it  is  a  case,  as  the  defendant  has  stated 
it  in  his  answer,  which  could  be  tried  at  law. 

I  have,  therefore,  to  consider  whether  or  not,  looking  at  the 
whole  of  this  case,  the  legal  claims  shoidd  be  in  part  decided  now, 
and  in  part  remain  for  future  litigation,  and  whether  they  are  of 
sach  a  nature  as  that,  if  they  go  in  the  present  shape  to  law,  it 
would  be  possible  for  a  jury  to  decide  upon  them  with  justice  to 
the  parties :  I  think  i^  would  not.  It  is  very  true  that  the  mere 
statement  by  the  plaintiff  of  a  case  of  complication  and  difficulty, 
which  is  denied  by  tiie  defendant,  is  not  of  itself  any  ground  for 
granting  an  injunction.  The  injunction  must  be  warranted 
by  an  equity  either  confessed  in  the  answer  or  apparent  *  on  *  23 
ihe  state  of  the  record  ;  and  I  think  that,  although  in  the 
present  case  the  statements  in  the  body  of  the  answer  might  pos- 
sibly have  disentitied  the  plaintiffs  to  an  injunction,  yet,  when  I 
consider  the  statement  in  the  schedule  which  forms  part  of  the 
answer,  and  to  which  I  have  already  referred,  I  must  confess  that 
my  conclusion  is  different. 

VOL.  m.  2  [  17  ] 
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A  great  manj  cases  have  been  cited,  which  it  would  not  now  be 
convenient  to  go  thiough  with  anj  particularity,  but  I  think  suffi- 
cient distinction  has  not  been  made  between  cases  where  this  Court 
will  entertain  jurisdiction  over  a  matter  of  account,  and  where  this 
Court  will  withdraw  a  matter  of  account  from  a  Court  of  Law. 
There  are  many  cases  in  which  it  seems  to  me,  looking  through 
the  whole  of  the  decisions,  that  this  Court  would  properly  entertain 
jurisdiction  on  the  matter  where,  if  the  party  making  the  claim 
proceeded  at  law,  the  Court  would  not,  as  a  consequence  because  it 
would  itself  exercise  jurisdiction  if  appealed  to,  withdraw  it  from 
the  jurisdiction  of  a  Court  of  Law.  I  do  not  think  the  cases  at  all 
warrant  that.  It  appears  that  in  certain  cases  and  where  the  ac- 
count is  of  such  a  nature  as  that  it  is  thought  that  justice  cannot 
be  done  at  Nisi  Prius,  this  Court  will  withdraw  the  matter  from 
law,  and  will  take  the  exclusive  conduct  and  decision  of  the  case, 
although  it  is  a  subject  of  legal  jurisdiction,  and  the  demands  on 
both  sides  are  of  a  legal  nature.  In  doing  this,  this  Court  will 
either  itself  decide  *the  matter,  or  if  it  be  matter  of  law,  and  fit  for 
the  decision  of  &  Cojpt  of  Law,  will  put  it  into  such  a  shape  as  to 
make  the  decision  practicable,  where  it  is  thought  not  to  be  so  in  the 

general  form  in  which  the  claim  may  have  been  advanced. 
*  24       *  The  case  of  O'  Connor  v.  Spaightj  (a)  which  has  been 

repeatedly  referred  to,  and  considered  as  laying  the  founda- 
tion of  a  great  many  subsequent  decisions,  has  not,  as  I  think,  been 
correctly  appreciated.  An  action  of  ejectment  had  been  brought 
by  the  landlord  to  recover  possession  of  a  farm  occupied  by  the 
defendant  at  law :  it  was  a  farm  let  without  the  quantity  of  land 
being  ascertained,  the  rent  being  at  a  fixed  amount,  according  to 
the  quantity  demised.  It  appears,  that  for  sixteen  years  the 
landlord  and  tenant  had  gone  on  without  coming  to  any  agreement 
in  regard  to  the  rent :  the  landlord  had  been  in  the  habit  of  draw- 
ing bills  on  the  tenant,  which  he,  the  tenant,  had  accepted :  the 
landlord  had  received  goods  and  payments,  and  there  was  an  ac- 
count running  over  sixteen  years  without  any  settlement,  and  with- 
out any  vouchers  distinctly  applying  the  payments  ta  any  particular 
period  or  any  particular  amount  of  rent.  The  landlord  having 
brought  an  ejectment,  the  tenant  filed  his  bill,  stating  that  he  had 
made  a  variety  of  payments,  but  had  no  such  vouchers  as  would 

(a)  1  Scfa.  &  Lef.  305. 
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establish  those  payments  for  any  available  purpose,  and  prayed  that 
the  account  might  be  taken  in  equity  and  an  injunction.  The  com- 
mon injunction  was  obtained,  which,  on  the  coming  in  of  the  an- 
swer, was  continued  to  the  hearing  upon  terms ;  these  terms  not 
being  complied  with,  the  injunction  was  dissolved,  and  the  plaintiff 
allowed  to  go  on  at  law.  The  defendant  confessed  judgment  at 
law,  and  the  plaintiff  executed  his  writ  of  habere  facias ,  and  took 
possession  of  the  land.  He  had  thus  got  all  the  fruit  of  his  judg- 
ment at  law,  and  contended  that  all  which  the  bill  showed  was, 
that  there  was  a  setoff,  which  might  have  been  proved  at  law,  and 
that  as  he  had  recovered  judgment  in  ejectment  on  the  ground 
of  *  forfeiture  by  non-payment  of  rent,  if  a  set-off  had  been  *  25 
proved  showing  no  rent  to  be  due,  it  would  have  been  an  an- 
swer to  the  action,  and,  therefore,  that  equity  ought  not  to 
entertain  the  suit.  Lord  Bedesdale,  however,  on  the  opening 
of  the  case,  put  the  plaintiff  on  showing  that  there  was  such  com- 
plication in  the  account  as  a  Court  of  Law  could  not  deal  with,  and 
the  report  states  that  such  a  complication  was  shown.  He  also 
put  the  plaintiff  on  showing  that  the  answe^  of  the  defendant  in 
equity  was  contradicted  by  the  evidence.  This  took  place  on  the 
hearing,  and  it  was  shown  that  certain  payments  which  the  answer 
had  denied,  were,  by  the  evidence  in  the  cause,  proved.  It  was 
after  showing  such  complication  of  account  as  satisfied  the  Lord 
Chancellor  that  the  case  could  not  be  decided  at  law,  and  after 
showing  that  the  answer  was  falsified,  that  he  proceeded  with  the 
bearing  of  the  cause.  The  case,  therefore,  to  my  apprehension, 
only  decides  this,  that,  where  the  plaintiff  has  a  legal  demand,  and 
the  defendant  has  a  legal  set-off,  but  that  the  legal  set-off  is  of 
such  a  nature  that  it  cannot  be  established  in  a  Court  of  Law,»the 
Court  of  Equity  will  permit  the  plaintiff  to  go  to  trial  to  establish 
his  legal  demand,  but  will  give  the  defendant,  the  plaintiff  in  equity, 
an  opportunity  of  establishing  his  setroff.^  This  is  a  principle 
quite  consistent  with  other  cases. 

1  In  FhillipB  p.  Phillips,  9  Hare,  471,  472,  Tubnsr,  V.  C,  said :  «« I  take 
the  rule  to  be,  tkat  a  bill  of  this  nature  will  only  lie,  where  it  relates  to  that 
which  is  the  subject  of  a  mutual  account ;  and  I  understand  a  mutual  account  to 
mean,  not  merely  where  one  of  two  parties  has  received  money  and  paid  it  on 
account  of  the  other,  but  where  each  of  two  parties  has  received  and  paid  on  the 
other^s  account.''  See  Porter  o.  Spencer,  2  John.  Ch.  169 ;  Pearl  v,  Nashville, 
10  Teller,  179. 
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Now  the  next  case  which  was  dted  and  much  relied  on  was  that 

m 

of  The  Taff  Vale  Railway  Company  y.  Nixon,  (a)  That  was  a 
case  where  the  contractor  filed  his  bill,  praying  an  account  to 
be  taken  of  his  demand  against  the  company  in  equity.  The 
company  contended  that  the  demand  was  purely  legal,  and, 
therefore,  that  equity  ought  not  to  interfere.    The  House 

*  26  *  of  Lords,  however,  considered  that  it  was  an  account  which 

could  not  be  taken  with  justice  to  the  parties  at  law.  In 
that  case  no  action  had  been  brought ;  on  the  contrary,  it  was  the 
party  claiming  the  demand  who  sought  the  interference  of  a  Court 
of  Equity.  The  case  came  on  upon  demurrer,  that  is  to  say,  the 
defendant  denied  that  the  Court  had  any  jurisdiction  to  take  such 
an  account  as  the  plaintiff  claimed  in  his  bill,  and  the  House  of 
Lords  overruled  the  demurrer.  It  must  not,  however,  be  concluded 
tiiat  in  every  case  of  concurrent  jurisdiction  in  which  this  Court 
would  overrule  a  d^nurrer,  on  the  ground  that  the  bill  disclosed 
sufficient  equity,  it  would,  therefore,  withdraw  the  matter  from  a 
Court  of  Law.  That  wiU  depend  upon  the  circumstances  of  each 
•particular  case. 

The  principles  I  have  referred  to  will  be  found  elucidated  in  the 
case  of  Rawson  v.  Samuel,  (6)  That  was  an  action  brought  by  a 
merchant  against  his  correspondents  for  not  accepting  his  bills :  it 
was  an  action,  therefore,  for  unliquidated  damages.  The  defend- 
ants at  law  came  into  equity,  stating  that  they  entered  into  the 
contract  to  accept  the  bills  upon  certain  terms,  that  is  to  saj, 
that  goods  were  to  be  consigned  to  their  house  in  India  at 
certain  reasonable  prices,  which  would  enable  them  to  be  sold 
within  time  to  meet  the  bills ;  that  the  plaintiff  at  law  fraudulenliy* 
sent  invoices  at  such  prices  that  the  goods  could  not  be  sold,  and 
that  the  consequence  was,  that  the  defendants  were  called  upon 
to  pay  their  acceptances  to  a  very  large  amount,  and  were,  there- 
fore, in  advance  for  the  plaintiff  contrary  to  the  understanding,  to 
the  extent  of  many  thousand  pounds  before  he  drew  the  bills, 
which  they  had  returned,  and  for  which  return  he  had 

*  27   brought  the  action.    *  Lord  Cottenham  in  this  case  said, 

that  if  the  defendants  at  law  could  prove  the  case  stated  in 
their  bill,  it  would  be  an  answer  to  the  action  at  law,  but  if  they 
could  not  prove  it,  then,  as  the  plaintiff's  demand  was  clearly  a 

(a)  1  H.  L.  111.  (6)  Cr.  &  P.  161. 
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legal  demand,  it  was  not  fit  that  the  Court  should  stay  the  trial, 
though  the  Court  would  stay  execution.  This  is  consistent  with 
many  other  cases,  in  which  the  Court  permits  the  action  to  proceed, 
taking  care  that  the  defendant  at  law  is  not  prejudiced  by  reason 
of  his  not  being  able  to  establish  his  case  at  law  by  reserving  to 
him,  by  the  stay  of  execution,  the  means  of  doing  so.  The  cases 
which  have  been  referred  to  of  JiPLure  v.  Ripley ^  (a)  WhUe  v. 
iSfemtraci^,  (fr)  and  Thorpe  v.  Hughes  (e)  were  cases  of  con- 
current jurisdiction,  and  in  each  of  them  the  Court  permitted  the 
trial  to  proceed,  but  stayed  the  execution.^ 

There  is  also  a  class  0/  cases-  presented  to  me  of  considerable 
importance,  though  I  think  rather  difficult  of  application,  in  which, 
where  the  plaintiff  is,  primd  fade^  entitled  to  an  injunction,  it 
has  been  held  that  he  may  forfeit  that  right  by  delay.  The 
cases  of  M^Lure  v.  Ripley^  (a)  Scotson  v.  Oaury,  (d)  Thorpe  v. 
Bnghes^  (c)  and  some  others,  are  of  that  nature.  Now  considering 
that  the  plaintiff's  right  to  the  injunction  at  all  seems  to  proceed  on 
the  ground  that  a  Court  of  Law  cannot  do  justice  between  the  parties, 
I  have  some  difficulty  in  the  application  of  the  doctrine  of  delay, . 
and  where  I  am  satisfied  that  the  case  is  one  of  such  a  nature  as 
to  be  quite  impossible  for  a  Court  of  Law  to  get  through  at  all, 
which,  coupling  this  answer  with  the  schedule,  I  think  embraces 
the  present  case,  then  it  appears  to  me  that  I  cannot  give  effect 
to  the  doctrine  of  delay. 

*  I  think,  therefore,  that,  in  the  present  case,  if  it  had  *  28 
remained  simply  as  stated  in  the  body  of  the  answer,  it  is 
possible  that  the  plaintiff  might  have  got  through  his  case  at 
law,  and  I  think  he  would  probably  have  been  entitled,  considering 
the  delay  that  has  occurred  in  making  the  present  appUcatiou,  to 
have  gone  on  with  his  action,  and  to  have  taken  his  chance  there. 
I  see  nothing  in  the  claims  of  the  company,  so  far  as  they  are 
available  at  law,  but  what  might  be  easily  made  out,  and  with 
respect  to  such  of  them  as  are  not  matters  of  legal  set-off,  the 
justice  of  the  case  would  be  properly  met  by  allowing  the  plaintiff 
to  recover  judgment,  and  then  staying  execution.  When,  however, 
I  see  that  the  end  of  letting  this  case  go  to  law  would  be  nothing 

(a)  IS  Jur.  358.    See  anU,  Vol.  11.  p.  276  n. 

(6)  19  Ves.  86.  (c)  3  M.  &  C.  742.  "   (d)  1  Hare,  99. 

>  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1624,  1626  and  note ;   Hudson  o.  Temple, 
9  W.  R.  243;  Barnard  0.  Wallia,  C.  &  P.  86. 
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but  an  useless  expense,  and  fhat  the  answer  shows  a  number  of 
claims  which  can  only  be  satisfactorily  tried  under  the  direction 
and  superintendence  of  this  Court,  I  think  the  injunction  must  be 
ooiltinued. 

The  case,  however,  is  one  in  which,  considering  the  delay  of 
which  the  company  has  been  guilty  in  making  this  application 
(which  delay,  I  find,  much  exceeds  what  in  several  instances  this 
Court  has  deemed  sufficient  to  disentitle  the  plaintiff  to  ask  for  an 
injunction),  I  do  not  think  it  expedient  to  give  the  costs  of  the 
motion.  The  appeal  will,  tiiefi^ore,  be  dismissed,  but  without 
costs. 


•  29  •  MALCOLM  v.  SCOTT.^ 

1849.    December  3,  4,  5,  6.    1850.    November  19,  20,  21,  25. 

A  mercantile  firm  at  Calcutta,  bj  a  letter  dated  tbe  16th  Januarj,  1841,  directed 
their  London  correspondents  to  hold  a  sum  of  money  payable  on  the  19th 
November  following  out  of  remittances  and  consignments  on  the  general 
account  at  the  disposal  of  a  creditor  of  the  Calcutta  firm  in  Liverpool.  The 
Calcutta  firm  at  the  same  time  acquainted  the  creditor  of  the  directions  which 
they  had  giyen.  The  London  firm  informed  the  creditor  that  they  had  re- 
ceived and  registered  the  order,  and  after  stating  that  they  were  in  advance 
for  the  Calcutta  firm,  and  declining  to  accept  bills  for  any  part  of  the  amount, 
said,  that  if  remittances  should  come  forward  to  enable  them  to  meet  the 
wishes  of  the  Calcutta  firm,  they  would  lose  no  time  in  advising  the  creditor. 
The  London  firm  also,  in  acknowledging  to  the  Calcutta  firm  the  receipt  of 
the  order,  said,  that  the  state  of  the  accounts  did  not  then  warrant  them  in 
meeting  the  requisition,  but  they  would  meet  it,  if  in  a  position  to  do  90, 
before  November.  Held,  by  the  Lord  Chancellor  Cottenham,  on  a  bill 
filed  by  the  creditor  against  the  London  firm,  that  the  correspondence  raised 
no  case  of  equitable  assignment,  and  that  the  only  question  was,  whether  the 
defendants,'  tiie  London  firm,  had  entered  into  a  legal  contract  with  the  plain- 
tiff, and  that  the  equity  of  the  plaintiff  was  consequential  on  the  establishment 
of  such  legal  contract. 

His  Lordship,  considering  that  the  effect  of  the  correspondence  might  depend  on 
mercantile  usage,  directed  the  cause  to  stand  over,  with  liberty  for  the.  plain- 
tiff to  bring  such  action  as  he  might  be  advised.  An  action  was  brought  by 
the  plaintiff  accordingly,  the  result  of  which  waS  that  it  was  finally  determined 
that  the  plaintiff  had  no  legal  cause  of  action.' 

On  the  cause  coming  on  again  before  the  Lord  Chancellor  Trubo,  his  Lordship 


^  S.  C,  8  Hare,  39;  6  Hare,  570;  2  H.  &  T.  440. 
'  Malcohn  v.  Scott,  5  Ezch.  601. 
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ezpfeased  bis  concairenoe  in  the  judgment  of  Lord  CoTTEimAM,  and  held 
further  that  the  result  of  the  proceedings  at  law  left  no  equity  in  the  plaintiff 
to  be  administered,  and  that  the  bill  ought  to  be  dismissed. 
Although  firom  an  irregularity  in  the  form  of  the  decree,  which  did  not  in  terms 
reverse  the  judgment  of  the  Vice-chancellor,  the  further  hearing  of  the  cause 
took  place  before  the  Lord  Chancellor,  yet,  according  to  the  practice  of  the 
Court,  the  cause  was  properly  returnable  to  the  Court  below,*  and  the  costs 
of  the  further  hearing  were  therefore  dealt  with  as  if  the  same  had  taken  place 
before  the  Vice-chancellor. 

Thb  two  questions  inyolyed  in  this  case,  which  was  an  appeal 
from  a  decree  of  the  Yice-Chancellor  Wiobam,  were,  first, 
Whether,  upon  the  construction  of  a  certain  letter  of  the  defend- 
ants, they  had  undertaken  to  pay  to  the  plaintiff  the  produce  of 
any  remittances  or  consignments  from  India,  after  the  satisfaction 
of  their  own  demands  against  the  consignor  up  to  a  stated  period  ; 
and,  secondly,  Whether  that  letter  and  two  other  letters  from  the 
consignor  to  the  plaintiff  and  defendants  respectively,  operated  as 
an  equitable  assignment  on  the  proceeds  of  all  consignments 
remitted  *  by  the  consignor  beyond  the  amount  necessary  to  *  80 
satisfy  dependencies  existing  at  the  date  of  these  two  last 
letters. 

It  appeared  that  Adam,  Scott,  '&  Co.,  were  merchants  at  Cal- 
cutta, and,  at  the  time  of  the  transaction  in  question,  considerably 
indebted'to  the  plaintiff  George  Malcolm,  carrying  on  ];)usiness  at 
Liyerpool  under  the  name  of  George  Malcolm  &  Go.  The 
defendants,  the  firm  of  Scott,  Bell,  &  Go.  in  London,  were  the 
correspondents  of  Adam,  Scott,  A  Go.  The  correspondence  im- 
mediately referable  to  the  ^questions  in  this  suit,  was  comprised  in 
the  following  letters. 

On  the  16th  January,  1841,  the  Calcutta  house  wrote  to  the 
defendants  as  follows:  '^  Calcutta,  16th  January,  1841.  Dear 
Sirs,  —  Ere  this  reaches  we  hope  you  will  have  realized  a  large 
portion  of  our  consignments  and  remittances  via  Colombo,  China, 
and  Mauritius,  to  enable  you  to  dispose  of  the  following  sums  from 
our  general  account  with  you.  Although  we  are  pretty  confident 
you  will  be  in  possession  of  funds,  we  are  not  certain,  and  do  not, 
in  consequence,  grant  dfafts.  We  are  desirous  of  remitting  Gs. 
Bs.  100,000  to  Mr.  George  Malcolm,  as  if  by  a  draft  to-day  at  ten 
months  date,  at  exchange  2s.  lid.  per  Gs.  Be.  10,625/.,  which 

>  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1491. 
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•  would  fall  due  in  London,  19ih  November  next ;  Os.  Rs.  50,000 
to  you  and  Mr.  W.  Scott  for  his  loan  to  the  writer,  dated,  as  above, 
at  exchange  2^.  lid.  5312Z.  10s.,  together  15,9372.  10s.  Should 
you  be  in  possession  of  funds,  we  have  to  request  the  favour  of 
your  holding  these  sums  at  Mr.  Malcolm's  and  your  own  disposal 
respectively,  under  the  discount  of  the  Bank  of  England  rate.  We 
shall  know  to  a  certainty,  in  a  short  time,  whether  funds  sufficient 
will  be  transmitted  to  you  to  meet  these  sums  on  or  before 

*  31    the  19th  of  November  *  next,  and  should  it  appear  to  us  that 

there  will  not  be  enough,  we  shall  send  you  a  remittance 
from  this  to  go.  to  credit  of  your  general  account,  Adam,  Scott, 
&  Co." 

On  the  same  day,  the  Calcutta  firm  also  wrote  the  following 
letter  to  the  plaintiff:  '^Calcutta,  16th  January,  1841.  My  dear 
Sir,  —  Before  we  can  make  up  our  accounts  here,  we  must  be  put  in 
possession  of  all  the  accounts  from  you  relative  to  the  transactions 
of  the  Calcutta  firm  up  to  the  SOth  April  last,  and  I  am  unable, 
in  consequence,  to  say  how  our  cash  account  will  stand,  so  as  to 
enable  me  to  regulate  the  remittance  of  your  stock  and  that  stand- 
•ing  in  my  own  name;  but  being  anxious  to  make  some  funds 
available  to  you,  I  have  written,  officially,  to  Messrs.  Scott,  Bell, 
&  Co.,  to  hold  at  your  disposal,  on  or  before  the  19th  of  November 
next,  10,6252.  being  the  equivalent  of  Bs.  100,000,  exchange  2s. 
lid.  Our  friends  will  hold  this  amount  at  your  disposal  imder 
discount  immediately  after  the  receipt  of  this,  or  as  soon  as  they 
are  in  possession  of  funds.    J.  S.  B.  Scott." 

In  consequence  of  the  letter  written  by  the  Calcutta  house  to 
the  defendants,  the  defendants,  on  the*  12th  March,  1841,  wrote 
the  following  letter  to  the  plaintiff:  ^^  London,  12th  March,  1841. 
We  beg  -to  advise  you  that,  by  the  overland  letters  firom  India 
received  yesterday,  we  are  requested  by  Messrs.  Adam,  Scott,  A 
Co.  to  account  to  you  for  the  equivalent  of  Cs.  Bs.  100,000  at  2s. 
lid.  per  rupee,  ten  montlis  after  thid  date  of  their  letter  (16th  Janu- 
ary last),  or  to  hold  that  amount  at  ybur  disposal  under  discount 
at  the  Bank  of  England  rates,  if  convenient  to  us,  and  provided  we 
are  in  funds  from  their  consignments  and  remittances,  via 

*  32    Colombo,  China,  and  the  *  Mauritius.    At  the  present  time, 

we  are  considerably  in  cash  advance  for  the  firm,  and  the 
consignments  and  remittances  hitherto  advised  will,  we  think,  fall 
short  of  the  engagements  we  are  under  on  their  account.    We 
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have,  however,  registered  the  above,  and  should  remittances  or 
consignments  come  forward  to  enable  us  to  meet  their  wishes,  we 
shall  lose  no  time  in  advising  you.  Meanwhile,  &c.  Scott,  Bell, 
A  Co." 

On  the  12th  March,  1841,  the  plaintiff  wrote  to  the  defendants 
a  letter,  of  which  the  following  was  the  only  part  material  to  the 
present  questions :  —  •  •  •  "  Messrs.  Adam,  Scott,  &  Co.  inform 
us,  in  their  letter  of  the  16th  January  last,  received  this  morning 
by  the  overland  mail,  that  they  had  written  to  you  to  hold  at  our 
disposal  on  or  before  the  19th  November  next,  10,625Z.,  and  that 
you  would  hold  .this  amount  at  our  disposal  under  discount  im- 
mediately after  receipt  of  their  letter,  or  as  soon  as  you  were  in 
possession  of  funds.  Would  you  have  the  goodness  to  let  us  know 
whether  you  will  allow  us  to  draw  on  you  for  the  whole  amount 
due  on  the  above  date,  or  for  a  part  at  a  shorter  date  ?  George 
Malcolm  A  Co." 

On  the  18th  March,  1841,  the  plaintiff  wrote  to  the  defendants, 
inclosing  the  letter  of  the  16th  January  from  the  Calcutta  house  to 
him,  in  the  following  terms:  "Liverpool,  18th  March,  1841. 
I  am  favoured  with  your  letter  of  yesterday.  It  may  be  proper  to 
inform  you,  that  the  money  which  Messrs.  Adam,  Scott,  &  Co. 
request  you  to-  hold  at  my  disposal,  namely,  Cs..  Rs.  100,000  or 
10,625/.  cash  19th  November  next,  is  a  portion  of  my  own  funds, 
which  I  expected  to  have  received  direct.  In  ordering  the  pay- 
ment through  you,  they  will,  of  course,  make  due  provision 
for  it,  and  although  they  could  not  know  *  how  much  of  the  *  88 
amount  might  be  realized  by  you  at  dates  prior  to  the  19th 
November,  there  is  no  doubt  expressed  as  to  your  being,  ere  that 
time,  in  funds  for  the  whole.  There  is  evidently  no  reason  to 
suppose  any  thing  else  than  that  ample  remittances  are  on  the 
way,  or  that  they  will  be  received  in  good  time ;  but  in  order  to 
prevent  any  uncertainty  or  mistake  on  this  point,  Messrs.  Adam, 
Scott,  &  Co.'s  attention  may  be  drawn  to  the  subject  by  letters  by 
next  overland  mail,  so  that  there  may  be  a  timely  correction  of 
any  oversight  or  miscalculation  on  their  part.  The  enclosed  letter 
from  J.  Tj  B.  Scott  (which  please  return),  will  show  that  he 
intended  to  make  the  money  available  to  me,  and,  indeed,  he  could 
not  but  know  that  it  must  be  both  inconvenient  and  disadvan- 
tageous to  me  to  be  deprived  of  the  use  of  so  considerable  a  sum 
for  eight  months  longer.     Should  you  be  disposed  to  give  efiect 

[26] 


*  33  CASES  IN  CHANCERY. 

to  his  views  and  arrangements  by  granting  acceptances  due  19tb 
November,  as  proposed  in  G.  Malcolm  &  Co.'s  letter  of  yesterday, 
they  will  engage  to  make  due  refund  of  any  part  of  the  money 
short  remitted  from  Calcutta  ;  but  I  have  no  apprehension  of  any 
such  short  remittance.     George  Malcolm." 

On  the  14th  March,  1841,  the  defendants  sent  the  following  let- 
ter to  the  Calcutta  house :  ''  London,  14th  March,  1841.  Dear 
Sirs,  —  Acknowledging  the  receipt  of  various  letters,  and  amongst 
others  the  following,  16th  January,  requesting  us  to  account  to  Mr. 
Malcohn  for  the  equivalent  of  100,000  rupees  at  2s,  l^d.,  10,625/., 
ten  months  from  the  date  of  your  letter,  or  should  we  be  in  posses- 
sion of  funds  arising  from  your  consignments,  or  remittances,  via 
Colombo,  China,  and  the  Mauritius,  to  discount  the  same  at  bank 
rates,  you  will  be  aware  before  you  receive  this  that  the  present 
state  of  your  account,  and  of  the  advices  of  consignments 
*  34  and  remittances  *  coming  forward  from  other  quarters,  added 
to  the  liabilities  we  may  be  under  on  account  of  your  silk 
piece  goods  speculation,  will  not  warrant  our  meeting  this  requisi- 
tion for  the  present ;  but  should  we  be  in  a  position  to  meet  it 
before  November  next,  we  shall  have  pleasure  in  doing  so,  and 
have  written  to  Mr.  Malcolm  accordingly.  The  other  transfer 
alluded  to  in  your  letter  was  made  on  the  31st  of  December  last, 
agreeably  to  instructions  from  Mr.  Adam  in  July  last,  acknowledged 
by  your  No.  100  of  27th  October.     Scott,  Bell,  &  Co." 

On  the  15th  March,  1841,  the  defendants  answered  the  plain- 
tiflTs  letter  in  the  following  terms :  "  London,  15th  March,  1841. 
Dear  Sir, — Replying  to  your  letter  of  the  13th  inst.,  we  beg  to  state 
that  we  have  no  specific  knowledge  of  the  remittances,  via  China 
and  the  Mauritius,  referred  to  by  Messrs.  Adam,  Scott,  &  Co. ;  but 
as  a  series  of  about  a  dozen  of  their  letters  are  not  yet  come  for- 
ward, they  may  perhaps  contain  the  necessary  information,  and  we 
can  only  repeat  what  we  said  on  the  12th,  that  when  remittances 
or  consignments  come  forward  we  shall  lose  no  time  in  advising 
you.  Meanwhile  it  would  not  be  convenient  for  us  to  lend  our 
names  to  acceptances  in  the  manner  you  propose.  Scott,  Bell, 
&  Co." 

On  the  3d  April,  1841,  the  plaintiff  wrote  to  the  Calcutta  house 

the  following  letter:    "Liverpool,  3d  April,  1841.    On  receipt 

of  your  Mr.  Scott's  letter  to  Mr.  Malcolm,  dated  16th  January,  we 

addressed  Messrs.  Scott,  BeU,  &  Co.  on  the  subject  of  your  order 
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to  them  to  hold  at  our  disposal  on  or  before  19th  November  next 
10,625/.,  being  the  equivalent  of  the  Company's  rupees  100,000  at 
tiie  exchange  of  2^.  IJd.  They  informed  us  in  reply,  that 
with  reference  to  the  state  of  *  your  account  with  them,  they  *  36 
must  decline  for  the  present  making  any  payment,  or  grant- 
ing any  acceptance  on  account  of  your  said  order.  You  readily 
conceive  the  disappointment  and  the  serious  inconvenience  it  is  to 
us  to  be  deprived  of  the  use  of  so  considerable  a  sum  of  money. 
We  rely  on  your  taking  immediate  measures  to  make  the  above 
sum,  together  with  any  other  money  due  on  Mr.  Malcolm's  account, 
or  on  our  general  account,  available  to  us  by  remittances  to  our- 
selves direct,  and  not  to  make  the  payment  to  us  dependent  on  the 
position  of  your  London  account,  which  it  must  be  difScult  for  you 
to  es'timate  exactly,  owing  to  the  uncertainty  as  to  the  out-turn  of 
your  produce  remittances.     George  Malcolm." 

By  a  letter,  dated  the  18th  January,  1842,  ai^  addressed  by  the 
Calcutta  house  to  the  defendants,  the  order  for  the  appropriation  of 
the  general  remittances  to  the  payment  of  the  10,625/.  to  the 
plaintiff  was  revoked.  There  were  many  other  letters  which  passed 
between  the  parties,  but  the  main  question  in  the  suit  turned  on 
tiie  import  of  the  three  first  of  those  above  set  out.  It  appeared 
from  the  books  of  the  defendants  that  various  bills  of  exchange 
were  drawn  by  the  Calcutta  house  upon  and  accepted  by  the  de- 
fendants, after  the  12th  March,  1841,  in  the  usual  course. 

The  Vice-Chancellor  Wigbam,  whose  decree  is  fully  set  out  in 
the  6th  volume  of  Mr.  Hare's  Reports,  page  592,  decided  that  the 
effect  of  the  triple  correspondence  entitled  the  plaintiff  as  against 
the  defendants  to  an  account  in  equity  of  the  balance  on  the  12th 
March,  1841,  on  their  general  account  with  the  Calcutta  house 
(giving  the  defendants  credit  in  such  account  for  all  liabilities 
incurred  by  them  on  behalf  of  the  Calcutta  house  on  that 
day),  and  of  the  consignments  and  remittances  *of  the  *36 
Calcutta  house  to  the  defendants  in  the  general  account 
which  came  to  the  hands  of  the  defendants  between  the  12th  March, 
1 841 ,  and  the  12th  March,  1842.  From  this  decision  the  defendants 
appealed  to  the  Lord  Chancellor  (Lord  Cottenham). 

The  decree  of  the  Vice-Chancellor  having  also  directed  the 
dismissal  of  the  bill  against  the  remaining  parties,  who  were  made 
defendants  in  respect  of  matters  foreign  to  the  main  question  in 
the  suit,  the  appeal  was  in  substance  an  appeal  from  the  whole 
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decree.  The  appeal  however  being  in  form  from  a  part  of  the 
decree  onlj,  the  Lord  Chancellor  held  that  the  defendants,  the 
appealing  parties,  were  entitled  to  begin. 

The  Solicitor' General  (Sir  J.  RoMnxY),  Mr.  J.  Parker,  and  Mr. 
CaimSy  in  support  of  the  appeal,  submitted  that  the  utmost  which 
'  could  be  inferred  from  the  correspondence  was,  that  the  Calcutta 
firm  had  placed  the  plaintiff  in  the  same  position  which  thej  occu- 
pied with  relation  to  the  London  house ;  that  there  was  no  such 
specific  appropriation  of  particular  consignments  as  to  give  to  the 
plaintiff  any  equitable  lien ;  that  the  order  in  the  letter  of  the  16th 
January,  1841,  was  conditional  and  revocable,  Gibson  v.  Minet  (a), 
and  that  the  drawing  of  every  bill  after  that  date  was  of  itself  a 
revocation  pro  tanto ;  that,  there  never  being  a  balance  in  favour 
of  the  Calcutta  house,  there  was  in  fact  nothing  on  which  an  equi- 
table lien  could  attach,  Stewart  v.  Frt/j  (6)  Ex  parte  Heywood  ;  (c) 
that  if  there  is  a  charge  on  existing  consignments,  and  the  con- 
signor could  not  have  changed  the  direction  of  the  consign- 
ments, the  order  is  in  such  a  case  irrevocable,  lARy  v. 
*  87  *  Says,  (d)  Hutchinson  v.  Heyworth,  (je)  Walker  v.  Bos- 
tran,  (j)  They  fiirther  contended  that  in  the  present  case 
the  plaintifi*  had  not  stipulated  for  any  thing,  the  act  being  purely 
spontaneous  on  the  part  of  the  Calcutta  house  ;  that  if  a  lien  by 
contract  had  ever  existed,  the  plaintiff  had  by  his  letter  of  the  3d 
April,  1841,  virtually  repudiated  it,  and  that  the  Court  would  not 
put  a  construction  upon  tlie  transaction  contrary  to  the  view  which 
the  parties  themselves  entertained  of  their  rights ;  that  there  was 
not  only  no  consideration  for  the  contract  alleged  on  the  part  of 
the  defendants,  but  a  positive  addition  to  the  debt  which  existed  at 
the  date  of  the  order,  for,  according  to  the  argument  of  the  plain- 
tiff, the  defendants  were  'to  postpone  all  their  claims  in  respect  of 
acceptances. 

Mr.  jRolty  Mr.  Boundell  Palmer,  and  Mr.  Seltoyn,  for  the  plain- 
tiff. The  cases  cited  on  the  other  side  show  that  the  question  here 
raised  is  one  for  the  decision  of  a  Court  of  Equity,  for,  unless  the 
defendants  had  attorned  to  the  plaintiff,  an  action  at  law  could  not 

(a)  2  Bing.  7.  (d)  6  A.  &  E.  648. 

(6)  7  Taunt.  339.  (c)  9  A.  &  E.  876. 

(c)  8  Rose,  866.  (^)  9  M.  &  W.  411. 
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be  broaght.  We  contend  that  the  defendants  having  notice  of  the 
plaintifirs  Hen,  all  subsequent  debts  must  be  subject  to  this  prior^ 
ity,  even  if  he  as  a  stakeholder  had  repudiated  the  authority  of 
Hie  order.  Ex  parte  South ;  (a)  and  in  Bum  v.  Oarvalho^  (6) 
Lord  GoTTENHAM  observes :  "  In  equity,  an  order  given  by  a  debtor 
to  his  creditor  upon  a  third  person  having  funds  of  the  debtor  to 
pay  the  creditor  out  of  such  funds,  is  a  binding,  equitable  assign- 
ment of  so  much  of  the  fund ; "  and  it  is  clearly  settled  that  such 
assignment  may  be  made  of  non-existing  funds,  the  fruits  of 
an  undertaking  *  already  conmienced.  Curtis  v.  Auberj  (c)  *  38 
Metcalfe  v.  l%e  Archbishop  of  York,  (d)  Lcmgton  v.  Eor- 
to».  (c) 

[The  Lord  Chancellob.  —  This  appeara  to  me  to  be  peculiarly 
a  matter  of  law,  and  not  a  question  of  equitable  assignment.  If 
the  case  involves  a  question  of  contract,  then  it  is  clearly  matter 
of  law,  and  no  question  will  arise  as  to  what  the  law  will  infer.] 

As  to  there  being  no  consideration  for  the  defendants  to  act  on 
the  letter  of  the  16th  January,  1841,  we  submit  that  the  mere  fact 
of  being  continued  as  agents  supplied  a  consideration.  In  re 
Douglas,  (sf)  In  Kilsby  v.  Williams^  (A)  where  the  plaintiflF  had 
deposited  with  bankers  a  cheque  drawn  by  another  constituent  of 
tlie  bankers,  and  the  bankers  had  written  to  the  plaintiff  to  say, 
that  the  cheque  was  not  paid,  but  that  they  would  keep  it  in  the 
hope  of  there  being  money  to  pay  it,  it  was  held  that  the  first 
moneys  paid  in  to  the  account  of  the  drawer  of  the  cheque  were 
applicable  to  its  payment,  although  the  bankers  were  at  the 
time  under  large  advances  to  the  drawer  of  the  cheque.  It  would 
have  been  a  mere  nullity  to  have  waited  until  the  balance  in  the 
hands  of  the  defendants  should  have  amounted  to  the  plaintiff's 
daim.  The  words  in  the  letter  of  the  16th  January,  1841,  "  should 
you  be  in  possession  of  funds  "  can  opjy  mean  that  the  first  mon- 
eys realized  must  be  applied  to  the  discharge  of  the  order  to  pay 
to  the  plaintiff. 

*  [The  Lord  Chancellor. — The  question  is,  What  is  *  89 
meant  by  being  in  possession  of  funds  ?    K  I  had  desired 

(a)  3  Swanst.  892.  (&)  4  M.  &  C.  690.  (c)  IJ.  &  W.  526. 

(d)  6  Sim.  224 ;  S.  C,  1  M.  &  C.  547.  (e)  1  Hare,  549. 

C^)  Mont.  &  Ch.  1.  (A)  5  B.  &  A.  815 ;  S.  C,  1  DowL  &  By.  476. 
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my  bankers  to  pay  10,0002.  when  in  possession  pf  funds,  I  should 
not  have  supposed  that  they  would  have  advanced  the  money  before 
they  received  the  funds.] 

We  submit  that,  ailer  such  a  direction,  they  would  have  had  no 
right  to  deduct  their  antecedent  claim  on  their  constituent.  Kilsby 
V.  Williams ;  (a)  but  the  defendants  have  obtained  by  the  decree 
more  than  that  authority  would  give  them,  for  they  are  at  liberty 
to  appropriate  the  consignments  to  the  then  existing  debts.  If 
not  in  possession  of  fimds,  the  alternative  direction  in  the  letter 
is :  ^'  We  shall  send  you  a  remittance  from  this  to  go  to  credit  of 
your  general  account." 

[The  Lord  Chancellor.  —  The  plaintiff's  case  is,  that  these 
remittances  were  to  be  carried  to  a  special  account.  Is  it  consist- 
ent with  such  an  hypothesis  that  the  Calcutta  house  should  have 
advised  that  the  remittances  were  to  go  to  the  credit  of  the  general 
account?] 

The  terms  of  the  letter  of  the  12th  March,  1841,  from  the  de- 
fendants to  the  plaintiff  show  an  accountability  to  the  plaintiff, 
and  the  defendant's  letter  of  the  14th  March,  1841,  to  the  Cal- 
cutta house  amounts  to  an  attornment.  As  tq  the  argument  that 
every  bill  drawn  subseqiiently  to  the  letter  of  the  16th  January, 
1841,  was  a  revocation  pro  tarUOy  that  begs  the  whole  question. 
The  order  might  either  have  been  repudiated  or  adopted :  we  say 
it  was  adopted.  The  letter  of  revocation  of  the  18th  Januaiy, 
1842,  is  to  be  interpreted  by  the  fact  that  there  were  then 
*  40  some  consignments  actually  *  in  transitu  which  were  spe- 
cifically appropriated,  and  that  other  consignments  were  to 
be  forwarded,  and  that  as  to  the  latter  there  still  remained  a  power 
in  the  consignor  to  revoke  or  alter  their  destination. 

ITie  Solicitor- Oenerdl,"m^p\j. 

December  6. 

The  Lord  Chancellor  Lord  Cottenham.  —  It  is  not  merely 
because  this  case  involves  a  question  of  contract,  that  I  think  it 
needful  to  send  it  to  be  tried  at  law,  for  this  Court  can  construe  a 

(a)  6  Bi  &  A.  815 ;  S.  C,  1  Dowl.  &  By.  476. 
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contract  as  well  a3  a  Court  of  Law.  But  there  is  matter  here  on 
which  a  special  jury  are  better  able  under  the  direction  of  a  Judge 
to  come  to  a  right  conclusion  than  p^nybody  else  can,  because 
there  are  terms  used  which  I  dare  say  mercantile  men  would  put  a 
very  different  construction  upon  than  what  the  world  at  large 
would. 

In  doing  this,  I  do  not  uphold  the  decree  appealed  from,  which, 
in  the  terms  in  which  it  is  framed  at  present,  is  entirely  adverse 
to  the  plaintiff.  I  think  it  is  a  case  in  which  the  Court  had  better 
withhold  its  decision  tiU  it  has  had  the  assistance  of  a  jury.  If  I 
had  the  least  doubt  about  the  case  resolving  itself  into  one  of 
contract,*  and  if  it  involved  a  question  of  equitable  assignment,  I 
should  not  consider  it  necessary  to  send  the  pai-ties  to  law ;  but  the 
question  of  equitable  assignment  does  not  appear  to  me  to  have 
the  least  reference  to  the  present  case,  because  I  consider  that  if 
the  parties  have  come  to  any  agreement,  whatever  the  construc- 
tion of  that  agreement  may  be,  they  among  themselves  had  a  clear 
right  to  regulate  the  interests  to  arise  from  the  future  consign- 
ments sent  from  Calcutta.  They  did  by  a  correspondence 
come  to  a  contract,  *  and  the  real  question  is.  What  is  the  *  41 
effect  of  that  contract,  and  how  is  that  contract  to  operate  on 
the  state  of  the  accounts  as  they  ultimately  stood  ? 

It  appears  that  the  consignments  received  exceeded  the  amount 
of  the  plaintiff's  demand,  after  providing  for  the  contingencies  as 
they  existed  at  the  date  of  the  contract  being  entered  into.  K, 
therefore,  on  the  one  hand,  the  pai*ties  (that  is  to  say  the  London 
house  in  concurrence  with  the  plaintiff  who  is  entitled  to  the 
benefit  of  the  contract,  and  the  house  in  Calcutta  who  originated 
file  contract)  have  in  point  of  £Bi,ct  agreed,  that  the  house  in 
London  should  hold  the  net  proceeds  of  consignments  for  the 
ayment  of  the  plaintiff's  demand,  then  the  fact  that  there  were 
consignments  which  exceeded  the  amount  of  that  demand  would 
be  conclusive  of  the  plaintiff's  right.  If,  on  the  other  hand,  the 
parties  never  thought  of  entering  into  that  contract,  and  jrhat  they 
really  meant  was,  not  that  the  London  house  should  pay  at  all 
events  the  amount  of  the  consignments,  but  that  they  should  pay 
as  soon  as  there  was  on  the  general  accoimt  a  balance  in  favour 
of  the  Calcutta  house,  then  the  mere  fact  of  the  state  of  the 
account  as  it  appears  (no  doubt  as  it  existed)  would  open  the 
question  to  another  solution. 
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Thus,  then,  either  one  way  or  the  other  the  question  rests 
entirely  on  the  intent  of  the  parties,  and  that  depends  on  the 
terms  of  the  correspondence  and  after-dealings  between  the  par- 
ties; and,  as  the  difficulty  arises  in  a  great  degree  from  the 
custom  of  merchants  and  from  mercantile  expressions,  I  think  it 
is  much  safer,  and  much  more  consistent  with  the  course  and 
practice  of  this  Court,  not  to  interfere  till  the  plaintiff  has  pro- 
ceeded at  law,  for  if  he  can  thus  establish  his  claim,  what  this 

Court  has  to  do  is  simple  enough. 
*  42       *  Instead  therefore  of  the  decree  pronounced  by  the  Vic^ 

Chancellor,  I  shaU  order  the  cause  to  stand  over,  with  liberty 
to  the  plaintiff  to  bring  such  action  as  he  may  be  advised  against 
the  London  house,  or  whoever  represents  the  London  house, 
for  the  recovery  of  the  amount  of  his  demand,  it  being  admitted 
that  the  amount  of  the  consignments  received  after  liquidating 
the  dependencies  at  the  time  the  contract  was  entered  into  ex- 
ceeded the  amount  of  the  plaintiff's  demand,  and  it  being,  on  the 
other  hand,  admitted  that  the  bills  and  cheques  paid  by  the  order 
of  the  house  in  Calcutta  by  the  London  house  were  such  as  at  all 
times  to  exceed  any  of  the  moneys  received ;  so  that  in  point  of 
fact  there  was  no  actual  balance  which  the  Calcutta  house  could 
have  drawn  upon,  (a) 

(a)  The  following  is  the  order  which  was  drawn  np  in  pursuance  of  the 
decision  of  the  Lord  Chancellor:  — 

His  Lordship  doth  order  that  the  cause  do  stand  over,  with  liberty  to  the 
plaintiff  to  bring  such  action  as  he  may  be  advised  against  the  defendants  William 
Scott,  John  Scott,  and  Peter  Bell,  and  for  the  purposes  of  such  action,  and 
without  prejudice  to  any  question  of  account,  the  defendants  are  to  admit  that 
the  amount  of  the  moneys  realized  from  the  consignments  and  remittances  of  the 
firm  of  Adam,  Scott,  &  Co.  in  the  pleadings  mentioned  made  before  th^  18th 
day  of  January,  1842,  and  received  by  the  said  defendants  William  Scott,  John 
Scott,  and  Peter  Bell,  on  account  of  the  said  firm  of  Adam,  Scott,  &  Co.,  after 
liquidating,  &c.,  existing  on  ^e  12th  day  of  March,  1841,  exceeded  the 
amount  of  the  said  plaintiff^s  demand,  and  without  prejudice  as  aforesaid,  the 
said  plaintiff  is  to  admit  that  the  engagements  and  liabilities  of  the  said  defend- 
ants William  Scott,  John  Scott,  and  Peter  BeU,  on  account  of  the  said  firm  of 
Adam,  Scott,  &  Co.,  were  such  as  at  all  times  to  exceed  the  amount  of  the  moneys 
realized  firom  the  aforesaid  consignments  and  received  by  the  said  William  Scott, 
John  Scott,  and  Peter  Bell,  on  account  of  the  said  firm  of  Adam,  Scott,  &  Co. 
as  aforesaid ;  and  in  such  action  the  said  admissions  hereinbefore  mentioned, 
and  ordered  to  be  entered,  or  any  of  them,  at  their  option  respectively,  are  to 
be  used  by  either  party  as  admissions  made  in  the  said  action,  and  the  said 
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In  accordance  :mi3i  the  provisions  of  the  order  made  in  pursu- 
aaoe  of  the  foregoing  decision,  the  plaintiff,  in  Hilary  term, 
1849,  commenced  his  action  against  the  *  defendants  in  her  *  48 
Majesty's  Court  of  Exchequer  of  Reas,  which  came  on  for 
trial  at  the  Liverpool  spring  assizes,  on  which  occasion  the  plain- 
tiff was,  under  the  direction  of  Mr.  Baron  Bolfe,  nonsuited.  In 
Easter  term,  1849,  the  plaintiff  applied  for  and  obtained  a  rule 
nisi  to  set  aside  the  nonsuit  and  to  enter  a  verdict  for  the  plaintiff, 
or  for  a  new  trial ;  but,  on  tiiie  defendants  showing  cause  against 
the  rule  being  made  absolute,  in  Trinity  term,  1860,  the  rule  was 
discharged. 

1850.    Kovember  9,  20,  21. 

The  cause  having  in  July,  1850,  been  restored  to  the  paper  of 
appeals,  on  the  application  of  the  defendants'  counsel,  now  came 
on  before  the  Lord  Chancellor  (Lord  Tbubo)  on  further  directions 
and  costs. 

The  Attorney- Greneral  (Sir  J.  Romillt),  Mr.  J,  Parker, 
and  Mr.  Oaims,  for  the  defendants,  submitted  that  it  *  was  *  44 
clearly  the  opinion  of  Lord  Cottenham,  when  he  gave  liberty 
to  the  plaintiff  to  bring  an  action,  that  the  question  of  equitable 
lien  had  merged  in  that  of  a  legal  contract;  that  the  action 
having  been  brought  and  the  plaintiff  nonsuited,  the  bill  must  now 
be  dismissed  with  costs ;  that  the  costs  of  the  present  proceeding 
were  not  incidental  to  the  rehearing,  but  ought  to  follow  the  costs 
of  Uie  action  at  law,  otherwise  the  plaintiff  would  be  in  a  better 
situation  for  having  brought  an  action  which  had  failed  than  if  he 
had  not  brought  an  action  at  all.     ChappeU  v.  Purday.  (a) 

pUintiff  is  to  be  at  libertj,  at  any  time  before  the  trial  of  the  said  action,  to 
inspect  at  the  counting-house  of  the  said  defendants  William  Scott^  John  Scott, 
and  Peter  Bell  in  Alderman^s  Walk,  in  the  dty^  of  London*,  and  to  take  copies 
of  all  or  any  of  the  books  and  documents  mentioned  and  described  in  the  seyeral 
answers  of  the  said  defendants  William  Scott,  John  Scott,  and  Peter  Bell,  and 
the  schedules  thereto,  to  the  original  bill,  and  the  said  defendants  William  Scott, 
John  Scott,  and  Peter  Bell,  are  to  produce  all  such  books  and  accounts  at  the 
trial  of  the  said  action ;  and  his  Lordship  doth  reserve  the  consideration  of  all 
further  directions  and  of  the  costs  of  this  suit  until  after  the  trial  of  such  action, 
and  any  of  the  parties  are  to  be  at  liberty  to  apply  to  this  Court  as  there  shall 
be  occasion. 

(a)  2  Phil.  227. 

VOL.  m.  8  [  33  ] 
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Mr.  BoUj  Mr,  Baundell  Palmer,  and  Mr.  Selwyn,  for  the  plain- 
tiff, contra,  distinguished  the  present  case  from  that  of  ChappeU  y. 
Purday,  (a)  inasmuch  as  the  question  there  was  one  of  copyright, 
which  both  at  law  and  in  equity  wQuld  be  identical.  They  insisted 
that  in  the  present  case,  Lord  Oottenham  having  sent  a  question 
to  law  for  the  opinion  of  a  mercantile  jury,  it  would  be  very  hard 
that  the  plaintiff  should  be  precluded  from  arguing  his  right  to  an 
equitable  assignment,  because;  in  addition  to  that,  he  had  claimed 
a  title  by  legal  contract ;  that  the  Court  is  not  concluded  by  the 
result  of  one  trial  at  law,  The  Corporation  of  Rochester  v.  Lee.  (b) 
On  the  question  of  costs,  they  contended  that  the  present  hearing 
was  a  continuation  of  the  appeal,  and  referred  to  Sotodon  v. 
Marriott,  (c) 

The  Attorney- General  in  reply,  and  in  reference  to  the  point 
that  the  question  of  equitable  assignment  was  not  now  open  for 
discussion,  referred  to  Smith  v.  The  Earl  of  Effingham,  (rf)  With 
regard  to  the  present  proceeding  being  a  continuation  of  the 

appeal,  he  contended  that  it  was  only  by  a  slip  in  the  decree 
*  45    that  the  *  cause  was  now  before  the  Lord  Chancellor,  and  not 

before  the  Vice-Chancellor.  He  referred  to  the  remarks  of 
Lord  CoTTENHAM  ou  this  subject,  in  Salkeld  v.  Johnston,  («)  and 
submitted  that  the  same  decree  ought  now  to  be  made  as  to  costs, 
as  if  the  cause  were  before  the  Vice-Chancellor.  (gr) 

November  26. 

The  Lobd  Chancellor.  —  This  case  was  heard  originally  by 
Vice-Chancellor  Wigbam,  who  made  a  decree  substantially  in  the 
plaintiff 's  favour.  The  defendants  appealed  against  that  decree  to 
the  Lord  Chancellor,  who  in  substance  reversed  the  decree  of  the 
Vice-Chancellor,  and  directed  the  case  to  stand  over,  with  leave  to 
the  plaintiff  to  bring  such  action  as  he  might  be  advised  against 
the  defendants,  with  certain  directions  as  consequential,  not  mate- 
rial to  the  matters  now  to  be  determined,  and  reserving  the  con- 

(a)  2  Phil.  227.  ^  (6)  Ante,  VoL  I.  p.  467. 

(c)  2  Phil.  623.     [S.  C,  nom.  Flight  v.  Marriott,  12  Jur.  487.  L.  C.]. 

(d)  11  Beav.  82.  (c)  Ante,  VoL  I.  p.  266. 

{g)  In  addition  to  the  argaments  above  given,  the  question  of  the  equitable 
assignment  was  fully  discussed  on  both  sides,  the  arguments  and  auUiorities 
being  nearly  the  same  as  those  made  use  of  on  the  original  hearing. 
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sideration  of  all  further  directions  and  of  the  costs  of  the  suit 
until  after  the  trial.  The  plaintiff  accordingly  commenced  an 
action  against  the  defendants  for  money  had  and  received,  in  which 
action  a  judgment  was  pronoimced  for  the  defendants  by  the  Court 
of  Exchequer,  and  the  case  now  comes  before  the  Court  for 
further  directions. 

The  bill  was  originally  filed  against  the  assignees  of  the  house 
of  Adam,  Scott,  &  Co.,  which  had  formerly  carried  on  business  as 
merchants  at  Calcutta,  and  the  defendants  were  the  consignees 
and  correspondents  of  that  house  in  London.  The  plaintiff 
had  been  a  partner  *in  the  house  at  Calcutta,  and  had  *46 
retired  therefrom,  leaving  his  capital  in  the  house,  and  hav- 
ing other  demands  upon  it. 

The  present  suit  arises  out  of  a  correspondence  between  the 
lliree  houses,  relative  to  the  pecuniary  demands  which  the  plaintiff 
had  against  the  Calcutta  house.  The  correspondence  immediately 
referable  to  this  cause  commenced  by  a  letter  dated  the  16th  of 
January,  1841,  written  by  the  Calcutta  house  to  the  defendants, 
stating,  that  they  hoped  certain  consignments  had  been  realized  to 
enable  the  defendants  to  dispose  of  the  sums  mentioned  from  their 
general  account,  and  that  they  were  desirous  of  remitting  to  the 
plaintiff  100,000  Cs.  Rs.  as  by  draft  at  ten  months  date,  and 
requesting,  should  the  defendants  be  in  possession  of  funds,  they 
would  hold  the  sums  mentioned  at  the  plaintiff's  disposal,  and 
they  would  shortly  know  whether  Amds  would  be  transmitted  to 
meet  these  sums  on  or  before  the  19th  of  ISTovember,  and  if  not, 
they  would  send  a  remittance  from  Calcutta  to  go  to  the  general 
account.  Upon  the  same  date  the  Calcutta  house  wrote  to  the 
plaintiff  to  the  following  effect,  that  being  anxious  to  make  the 
plaintiff's  funds  available  to  him,  they  had  written  to  the  defend- 
ants to  hold  at  the  plaintiff's  disposal,  on  or  before  the  19th  of 
November,  10,265/.  or  100,000  rupees ;  the  defendants  would  hold 
the  amount  at  the  plaintiff's  disposal  under  discount  immediately, 
or  as  soon  as  they  were  in  possession  of  fimds. 

In  consequence  of  the  above  letter  so  written  by  the  Calcutta 
house  to  the  defendants,  the  defendants  wrote  to  the  plaintiff, 
stating  that  the  Calcutta  house  had  requested  them  to  account  to 
him  for  10,2652.  or  100,000  rupees  at  ten  months  date,  or  to 
hold  that  amount  at  *  the  plaintiff's  disposal,  provided  the  *  47 
defendants  were  in  funds  from  certain  consignments  therein 
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mentioned,  and  stating  that  they  were  in  considerable  advance, 
and  that  the  consignments  advised  they  thought  would  fall  short 
of  their  engagements,  adding,  that  they  had  registered  the  letter 
from  the  Calcutta  house,  and  should  remittances  come  forward  to 
meet  their  wishes  (t.  e.  the  wishes  of  the  Calcutta  house),  the  defend- 
ants would  lose  no  time  in  advising  the  plainti£f.  Upon  the 
18th  of  March,  the  plaintiff  wrote  to  the  defendants,  inclosing  the 
letter  from  the  Calcutta  house  to  him,  and  stating,  should  defend^ 
ants  be  disposed  to  give  effect  to  the  views  and  arrangements  of 
the  Calcutta  house  by  granting  acceptances  due  the  19th  of  Novem- 
ber, the  plaintiff  would  engage  to  refund  any  moneys  short  remitted 
from  Calcutta.  The  defendants  on  the  14th  March  wrote  to  the 
Calcutta  house,  stating  in  substance  that  the  present  state  of  the 
account  would  not  warrant  the  defendants  in  meeting  the  requisi- 
tion in  the  plaintiff's  favour,  but  should  they  be  in  a  position  to  do 
so  before  November,  they  would  do  so ;  and  that  they  had  written 
to  the  plaintiff  accordingly.  The  defendants  also  wrote  to  the 
plaintiff  on  the  15th  of  March,  that  they  could  only  repeat  what 
they  had  said  on  the  12th,  not  knowing  what  remittance^  were 
coming,  and  that  when  remittances  came,  they  would  lose  no  time 
in  advising  the  plaintiff;  but  they  declined  to  grant  acceptances. 
On  the  8d  of  April,  the  plaintiff  wrote  to  the  Calcutta  house  of 
the  defendants  declining  to  pay  or  accept,  and  requesting  the. 
Calcutta  house  to  remit  direct,  and  not  make  the  payments  to  him 
dependent  upon  the  position  of  the  defendants'  account. 

The  questions  in  t^ie  cause  arise  mainly  out  of  the  letters  which 

I  have  mentioned ;   and  the  plaintiff  contended,  first,  that, 
*  48  upon  the  construction  of  the  defendants'  *  letter  of  the  18tii 

March,  the  defendants  undertook  to  pay  to  the  plaintiff  the 
produce  of  any  remittances  or  consignments  which  .  they  might 
receive  from  or  on  account  of  the  Calcutta  house  after  satisfying 
their  own  demands  against  that  house  connected  with  transactions 
which  took  place  before  the  18th  March ;  and,  secondly,  that  the 
letter  of  the  Calcutta  house  to  the  defendants,  and  the  letter  of 
the  same  house  to  the  plaintiff,  coupled  with  the  recognition  of 
those  letters  by  the  defendants  in  their  letter  of  the  13th  March, 
operated  as  an  equitable  assignment  of  all  funds  which  should  come 
to  the  defendants'  hands  belonging  to  the  Calcutta  house,  beyond 
what  would  satisfy  the  demands  and  contingencies  existing  at  the 
date  of  that  letter. 
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The  Yice-Chancellor  held  that  the  effect  of  the  correspondence 
▼as  to  create  a  contract  binding  the  defendants  to  the  effect  con- 
tended for  on  the  behalf  of  the  plaintiff,  and  he  directed  a  refer- 
ence to  the  Master  to  ascertain  if  the  defendants  had  received  any 
and  what  funds  for  or  on  account  of  the  Calcutta  house,  bejond 
what  would  satisfy  all  demands  due  to  the  defendants  arising  out 
of  transactions  which  commenced  before  the  13th  of  March.  The 
defendants,  as  before  stated,  appealed  against  this  decree,  and  upon 
the  hearing  of  the  appeal  insisted,  that  the  correspondence  did  not 
amount  to  an  equitable  assignment,  or  a  contract  in  any  manner 
as  contended  by  the  plaintiff. 

Upon  the  hearing  of  the  appeal,  Lord  Cottenham  decided  that 
tfie  correspondence  did  not  establish  a  case  of  equitable  assign- 
ment, and  that  the  only  question  was,  whether  a  contract  had 
been  created  by  the  correspondence  between  the  parties  binding 
the  defendants  to  the  liability  asserted  by  the  plaintiff,  and 
that  that  question  *  was  a  question  of  law ;  but  as  the  con-  *  49 
tract,  if  any,  could  not  avail,  but  according  to  the  result  of 
an  account,  the  case  came  properly  within  the  jurisdiction  of  this 
Court,  and  that  as  incidental  to  that  equity  it  was  competent  to 
this  Court  to  construe  the  correspondence,  and  decide  upon  its 
legal  effect ;  but  as  the  language  of  the  correspondence  was  such, 
that  it  might  bear  some  peculiar  sense,  or  have  acquired  some 
peculiar  meaning  from  commercial  usage,  he  thought  such  corre- 
spondence ought  to  be  submitted  to  a  special  jury  of  merchants ; 
and  with  that  view  his  Lordship  directed  the  case  to  stand  over, 
giving  the  plaintiff  leave  to  bring  such  action  as  he  might  be 
advised.  His  Lordship's  judgment  is  to  the  effect  that  the  plain- 
tiff's right,  if  any,  was  founded  upon  contract,  and  was,  therefore, 
proper  for  adjudication  in  a  Court  of  Law,  and  that  the  equity  was 
eonsequential  upon  the  establishment  of  such  a  legal  contract,  that 
18  to  say,  that  if  the  plaintiff  could  establish  that  the  defendants 
had  contracted  to  apply  to  his,  the  plfuntiff's,  benefit  the  surplus 
proceeds  of  remittances  and  consignments,  after  satisfjring  the 
defendants'  own  demand  against  the  Calcutta  house  in  respect  of 
contingencies  existing  at  the  date  of  the  defendants'  letter  of  the 
18th  March,  the  plaintiff  had  an  equity  to  have  an  account  taken 
of  such  contingencies  and  the  proceeds  received  by  the  defendants ; 
but  he  said  also  (at  least  in  effect),  that  if  there  was  no  contract 
at  law,  there  could  be  no  equity. 
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An  action  was  accordingly  brought  by  the  plaintiff  for  money 

had  and  received,  and  the  case  came  on  for  trial  at  Liverpool  before 

a  special  jury,  when  it  was  agreed  by  the  counsel  on  both  sides, 

that  the  correspondence  contained  no  expressions  that  ought  to  be 

construed  in  any  other  than  the  ordinary  sense  of  the  lan- 

*  50    guage,  and  *  that,  therefore,  the  question  was  altogether  one 

of  construction,  and  consequently  a  mere  question  of  law. 
The  presiding  judge  (Mr.  Baron  Bolfe),  after  hearing  the  corre- 
spondence and  the  argument,  decided  that  no  contract  arose  out  of 
the  correspondence,  and  it  was,  therefore,  arranged  that  the  plain- 
tiflF  should  be  nonsuited,  with  leave  reserved  to  enter  a  verdict  for 
the  plaintiff,  if  the  Court  of  Exchequer  should  be  of  opinion  that 
the  plaintiff  was  entitled  to  recover.  By  this  proceeding,  the 
plaintiff  and  defendants  agreed  to  be  bound  by  the  judgment  of 
the  Court  of  Exchequer.  The  plaintiff  might  have  appeared  at 
Nisi  Prius  and  excepted  to  the  Judge's  ruling,  and  taken  the  case 
by  writ  of  error  to  the  House  of  Lords.  An  application  was  ac- 
cordingly made  to  the  Court  of  Exchequer,  that  a  verdict  might 
be  entered  for  the  plaintiff.  That  Court  was  unanimously  of  opin- 
ion that  the  correspondence  did  not  create  any  contract  whatever 
on  the  part  of  the  defendants,  and  gave  judgment  for  the  defend- 
ants. It  has,  therefore,  been  finally  determined  at  law  that  the 
plaintiff  has  no  legal  cause  of  action  whatever  against  the  defend- 
ants founded  upon  the  correspondtoce  referred  to,  and  that  deter- 
mination has  been  come  to  under  no  circumstances  which  would 
justify  this  Court,  even  if  it  were  consistent  with  tlie  practice  to  do 
so,  to  sanction  further  litigation  upon  the  legal  question. 

This  case,  therefore,  now  comes  on  for  further  directions,  and  it 
seems  to  me  to  be  clear  from  Lord  Cottenhah's  judgment,  that  he 
expressly  determined  that  the  correspondence  raised  no  case  of 
equitable  assignment,  and  that  the  only  equity  of  the  plaintiff  was 
to  have  an  account  taken,  if  the  defendants  had  entered  into  a 
legal  contract  with  the  plaintiff  which  gave  the  plaintiff  a  demand 
dependent  upon  the  state  of  the  account  between  the  defend-' 

*  51    ants  and  the  Calcutta  *  house  in  reference  to  certain  dates. 

The  result  of  the  action  decided  that,  in  point  of  law,  no 
contract  was  proved  by  the  correspondence  against  the  defendants, 
and  I  think  that  decision  leaves  no  equity  in  -the  plaintiff  to  be  ^ 
administered,  and,  therefore,  that  the  bill  should  be  dismissed. 
It  has,  however,  been  ai^ed  upon  the  present  occasion,  that  the 
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order  made  by  Lord  Gotienham  left  it  open  to  the  defendants,  in 
ibis  stage  of  the  cause,  to  argue  that,  independently  of  the  ques- 
tion of  contract,  the  correspondence  operated  as  an  equitable 
assignment ;  but  I  repeat  that,  after  full  consideration,  I  am  satis^ 
fied  that  Lord  Cottenham  intended  to,  and,  in  fact  did,  decide  that 
the  plaintiff  had  no  case  of  equitable  assignment.  That  such  was 
the  case,  I  think  the  parties  must  have  understood,  from  their 
having  proceeded  at  law  by  arrangement  with  the  Court,  instead 
of  app>ealing  upon  the  very  obyious  objection  that,  when  the  plain- 
tiff contend^  that  he  was  entitled  to  a  decree  upon  a  ground 
peculiarly  equitable,  that  question  ought  to  be  decided  against  the 
plaintiff  before  he  was  sent  to  litigate  at  law  ;  and  for  the  purpose 
of  this  day's  duty,  I  must  consider  the  parties  to  have  acquiesced 
in  that  decision  ;  but  I  think  it  right  to  add,  as  I  have  heard  the 
question  of  equitable  assignment  fully  argued  and  have  considered 
it,  that  if  I  were  called  upon  to  decide  the  questibn,  I  entirely 
concur  in  the  opinion  expressed  by  Lord  Cottenham.  As,  however, 
I  consider  the  question  not  to  be  now  before  me  for  decision,  I  do 
not  think  it  necessary  to  occupy  time  in  detailing  the  reasons  which 
have  led  me  so  to  concur  in  that  judgment. 

The  result  is,  that  the  plaintiff  has  no  claim  in  equity  but 
to  have  an  account,  provided  he  has  a  legal  *  demand  depend-  *  52 
ent  upon  the  state  of  that  account.  It  has  been  decided  at 
law  that  he  has  no  such  legal-  demand,  consequently  no  equity 
remains  to  be  administered  in  the  suit,  and  the  bill  must,  therefore, 
be  dismissed  with  costs :  I  need  not  add  that  the  costs  of  the  appeal 
motion  are  not  included  in  that  decision. 

Bat  a  question  has  been  made  as  to  the  costs  of  the  present 
hearing.  It  is  contended,  on  the  part  of  the  defendants,  that,  by 
the  practice  of  the  Court,  the  present  hearing  ought  to  have  taken 
place  in  that  branch  of  the  Court  to  which  the  cause  was  originally 
appropriated ;  that  the  effect  of  the  order  upon  the  appeal  motion 
was  to  reverse  Vice-Chancellor  Wigram's  decree,*  and  that  the 
hearing  upon  further  directions  ought  to  have  taken  place  before 
the  Judge  below,  and  that  the  order  retaining  the  cause  before  the 
Lord  Chancellor,  was  framed  inadvertently  and  by  mistake ;  and 
in  support  of  this  view,  the  case  of  Salkeld  v.  JohnsUn^  (a)  and 

the  case  there  referred  to  were  said  to  be  authorities.    On  the  part 

• 

(a)  AiOe,  V<A.  I.  p.  856. 
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of  the  plaintiff,  it  has  been  contended  that,  inasmuch  as  the  Vice- 
Chancellor's  decree  is  not  by  the  order  in  terms  reversed,  but  the 
cause  merelj  ordered  to  stand  over  until  after  the  trial  of  the 
action  at  law,  the  present  hearing  ought  to  be  considered  merelj 
as  an  adjourned  hearing  of  the  appeal  motion,  and  the  costs  a3 
incidental  to  that  proceeding ;  but  it  seems  to  me  upon  principle 
and  upon  authority,  that  the  order  made  by  Lord  Oottenham  was 
in  substance  a  reversal  of  the  Yice-Ghancellor's  order,  and  that  the 
cause  after  such  order  was  properly  returnable  to  the  branch  of  the 
Court  to  which  it  was  appropriated,  and  that  the  order  has  been 
inadvertently  and  incorrectly  framed,  but  that  such  inadvertence 

ought  not  to  affect  the  rights  of  the  parties,  nor  be  made  the 
*  53    *  foundation  for  deprivii^  the  defendants  of  those  costs  to 

which  they  would  have  been  entitled,  if  the  hearing  had 
taken  place  before  the  proper  branch  of  the  Court  below.  I  there- 
fore think  that  the  costs  of  the  present  hearing  must  folloV  the 
general  costs  of  the  cause,  and  be  paid  by  the  plaintiff. 
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1860.    July  IS,  19,  2a    December  2. 

A.  R  became  tbe  pm^^haser  of  a  manfiion-bouse  and  paiic  onder  conditious  of 
sale,  wbich  stated  that  the  whole  property  was  fireebold  except  eight  acres 
which  were  copyhold,  but  undistinguished  except  a^  to  not  intluding  any  of 
tbe  buildings.  The  abstract  of  title  having*  been  detirered  and  discussions 
thereon  having  taken  place  which  raised  difficulties  in  the  way  of  comj^eting 
the  purchase,  a  supplemental  agreement  was  entered  into,  detailing  what 
requisitions  as  to  title,  &c.,  should  be  complied  with.  Among  these  requisi- 
tions was  one  in  the  following  wOrds:  *' Declaration  of  identity  of  lands 
mentioned  in  deeds  to  thpse  now  sold.**  Hddf  on  a  ImU  filed  by  the  vendor 
for  specific  performance,  that  the  supplemental  agreement  was  a  substitution 
for  the  original  contract,  and  that  A.  B.  was  not  entitled  to  demand  that  the 
vendor  should  distinguish  the  fireehold  from  the  copyhold  parts  of  the  premises 
so  as  to  show  that  the  latter  did  ngt  include  any  of  the  buildings. 

This  was  an  appeal  from  a  decree  of  the  Yice-Ohancellor  Knight 
Bbuce,  directing,  as  against  the  defendant,  the  specific  perform- 
ance of  an  agreement  for  the  purchase  of  a  mansion-house  and 
certain  lands  attached  thereto  under  the  following  circumstances. 
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The  property  in  question,  being  lots  1  and  2  mentioned  in 
certain  printed  particulars  and  conditions  of  sale,  was  therein  de- 
scribed as  being,  ^^  freehold  except  about  eight  acres  which  are  of 
.  copyhold  of  inheritance  of  the  manor  of  Glewer,  but  undistin- 
guished except  as  to  not  including  any  of  the  buildings."  Of 
these  lots  Sir  T.  H.  L.  Brinckman  became  the  purchaser  by  private 
contract  on  the  9th  September,  1847.  An  abstract  of  title  was 
defivered,  bnt  difficulties  occurred  in  completing  the  pur- 
chase. At  last,  and  with  the  riew  *  of  finally  settling  the  *  54 
terms  on  which  the  purchase  should  be  carried  into  effect, 
a  memorandum  of  agreement  dated  the  26th  April,  1848,  was 
entered  into  between  the  parties,  the  terms  of  which  are  fully 
stated  in  the  judgment  of  l^e  Lord  Chancellor.  It  may  be,  how- 
eyer,  ^ell  to  state  here,  that  among  the  requisitions  which  it  stip* 
ulated  should  be  complied  with  was  one*  in  the  following  words : 
^^  11.'  Declaration  of  identity  of  lands  mentioned  in  deeds  to  those 
now  sold."  Immediately  after  this  second  agreement,  the  pur- 
chaser took  possession  of  the  property ;  but  he  subsequently 
became  desirous  of  withdrawing  from  the  purchase  on  the  ground 
that  the  fact  of  the  copyhold  lands  not  including  any  of  the  build- 
ings had  not  been  established. 

On  the  25th  August,  1848,  the  plaintiffit  filed  their  bill  for  a 
specific  performance  of  the  agreement.  The  cause  was  heard 
before  the  Yice-GhanceUor  on  the  22d  March,  1849,  and  on  the 
30th  March,  1849,  his  Honor  made  the  decree  now  appealed  from, 
in  favour  of  the  plaintiffs. 

The  question  in  substance  was,  whether  under  the  terms  of  the 
lltii  requisition  referred  to  in  the  agreement  of  the  26th  April, 
1848,  the  plaintiffs  were  bound  to  distinguish  the  freehold  here- 
ditaments comprised  in  the  original  contract  from  the  copyhold 
parts  of  the  same  hereditaments,  with  the  view  of  showing  that 
the  latter  included  no  part  of  the  buildings. 

Mr.  Matins^  Mr,  BoundeU  Palmer j  and  Mr.  Borton^  in  support 
of  the  decision  of  the  Yice-Chancellor,  submitted  that  the  whole 
question  depended  upon  the  construction  to  be  put  upon  the  11th 
requisition  as  connected  with  the  original,  contract;  and  that 
the  Yice-Chancellor  was  right  in  the  view  which  he  had 
*  taken ;  namely,  that  the  language  of  the  requisition  in  *  55 
question  .did  not  extend  to.  the  matter  of  the  tenure  of  the 
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buildings.    They  deferred  to  Bumell  v.  Brown  (a)  ;  and  to  Sugd. 
Vend.  &  Purch.  Vol.  11.  pp.  11, 12,  ed.  10. 

Mr.  Wigramy  Mr,  EoU,  and  Mr.  Craig^  for  the  defendant,  con- 
tended that  the  11th  requisition  kept  open  to  the  purchaser  tiie 
same  right  of  identification  as  he  had  under  the  original  contract, 
which  was,  that  the  copyholds  included  no  part  of  the  buildings ; 
and  that  there  was  evidence  sufficient  to  show  that  the  mansion- 
house  did  stand  on  copyhold  land.  They  submitted  that  neither 
by  taking  possession,  which  had  been  done  under  a  special  agree- 
ment, nor  by  any  other  acts,  had  the  defendant  waived  his  right 
to  insist  on  the  terms  of  the  first  contract ;  Osborne  vt  Harvey^  (6) 
Vcmcouver  v.  Bliss^  (c)  Stewart  v.  AUiston.  (d)  They  further 
insisted,  that  it  was  contrary  to  the  principles  of  the  Court  to  de* 
cree  specific  performance^  in  a  case  where  it  was  clear  that  the 
title  was  bad.  They  cited  also  Warren  v.  Bichardsouy  (e)  8ftep- 
herd  v.  Keaiky^  (^)  Blackford  v.  Kirhpatrickj  (A)  Crompton  v. 
Lord  Melbourne^  (t)  The  Marquis  Totonshend  v.  Stangroom^  (Ic) 
HameU  v.  Yeilding.  (J)  Story  Eq.  Jur.,  Vol.  11.  pi.  742 ;  Sugd. 
Vend.  &  Purch.  Vol.  I.  p.  406,  ed.  10. 

Mr.  Matins^  in  reply. 

December  2. 

The  Lord  Chancellor.  —  This  is  an  appeal  from  a  judgment 
of  his  Honor  Vice-Chancellor  Knight  Bruce.  The  bill  is 
*  56  filed  for  *  a  specific  performance  of  a  contract  for  the  pur- 
chase of  an  estate,  consisting  of  a  mansion  and  of  a  park, 
containing  about  eighty  acres.  The  particulars  of  sale  stated  the 
whole  to  be  freehold,  except  about  eight  acres  which  were  copy- 
hold of  inheritance  of  the  manor  of  Clewer,  but  undistinguished 
except  as  to  not  including  any  part  of  the  buildings.  The  condi- 
tions of  sale  annexed  to  the  particulars  do  not  contain  any  thing 
materially  afiecting  the  question  in  the  cause. 

Under  the  original  terms  of  the  contract,  the  purchaser  was 


(a)  IJ.  &  W.  168. 

{g)  1  C.  M.  &  R.  117. 

(6)  1  Y.  &  C.  C.  C.  116. 

(A)  6  Beav.  282. 

(c)  lives.  458. 

(0   5  Sim.  353. 

id)  1  Mer.  26. 

Ik)  6  Ve«.  328. 

(e)  Younge,  1. 

(Z)  2  Sch.  &  Lef.  549. 
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entitled  to  call  for  evidence  to  show  that  the  buildings  stood  upon 
freehold  ground.  An  abstract  of  title  was  delivered,  and  various 
communications  and  negotiations  on  the  subject  of  the  title  took 
place,  into  which  it  is  not  necessary  minutely  to  enter.  They 
ended  in  a  supplemental  agreement  of  the  26th  April,  1848,  em- 
bodying the  terms  upon  which  the  title  was  to  be  accepted ;  and 
it  is  upon  the  efiect  of  this  supplemental  agreement,  as  connected 
with  the  original  purchase  contract,  that  the  question  in  the  cause 
depends. 

The  supplemental  agreement  (in  its  more  material  part«)  was 
as  follows :  ^'  St.  Leonard's  Estate.  Memorandum  to  be  annexed 
to  the  conditions  of  sale.  It  is  agreed  on  behalf  of  the  vendors 
and  purchaser:  1st.  That  immediate  possession  of  the  within- 
mentioned  estate  may  be  taken  by  Sir  Theodore  Brinckman, 
baronet,  upon  the  following  understanding.  2d.  That  the  title  be 
accepted  subject  to. the  documents  mentioned  in  the  annexed  list 
being  furnished,  and  the  requisitions  therein  being  complied  with, 
Messrs.  Lacy  &  Go.  hereby  personally  undertaking  to  furnish 
those  documents  and  comply  with  those  requisitions.  8d. 
That  the  interest  upon  the  purchase-money  at  *  4^  per  cent  *  57 
from  the  time  named  in  the  contract  for  completion  up  to 
this  date  be  divided  between  the  vendors  and  purchaser.  Sir  Theo- 
dore Brinckman  paying  his  moiety  thereof  on  completion  of  the 
purchase.  4th.  That  interest  at  the  rate  of  4^  per  cent  from  this 
date  be  paid  by  Sir  Theodore  Brinckman  up  to  completion  of  the 
purchase.  5th.  That  7000/.,  part  of  the  purchase-money,  be  allowed 
to  remain  on  mortgage  at  4|  per  cent  for  a  term  of  years, 

and  that  the  mortgage  and  conveyance  be  completed  on  the  6th  of 
May  next.  6th.  The  usual  searches  to  be  made  on  both  sides, 
and  any  incumbrances  to  be  disclosed  by  such  searches  to  be  dis- 
charged." 

The  list  annexed  of  documents  to  be  furnished,  and  requisitions 
to  be  complied  with,  was  numbered  from  1  to  16  inclusive,  those 
material  to  the  present  question  being  Nes.  11  and  16.  They 
are  as  follows :  ^^  11th.  Declaration  of  identity  of  lands  men- 
tioned in  deeds  to  those  now  sold.  16th.  The  declaration  of 
identity  before  alluded  to  should  show  that  the  road  across  the 
Crown  allotment  and  through  Lord  Harcourt's  park  is  the  same 
road  as  existed  in  1776,  as  mentioned  in  the  Duke  of  Gloucester's 

Act" 
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The  Yice-Ghancellor  expressed  his  opmion  to  the  following 
effect :  I  think  it  impossible  to  interpret  the  11th  requisition  in 
the  manner  su^ested  on  the  defendant's  part:  it  appears  to  4iie, 
that  it  purports  to  demand  only  the  identification  of  the  property 
whether  freehold  or  copyhold,  both  which  the  particulars  of  sale 
had  described,  with  the  property  whether  freehold  or  copyhold  or 
both  to  which  the  abstracts  profess  to  'show  a  title  in  the  plain- 
.  tiffs,  not  the  distinguishing  of  any  part  as  freeholds  or  of  any 
part  as  copyholds,  a  view  of  its  construction  not  in  my 

*  68  •  opinion  removed  or  weakened  or  opposed  by  the  last 

requisition.  The  decree  made  by  his  Honor  ordered  and 
decreed  that  the  agreement  of  the  9th  day  of  September,  1847, 
should  be  specifically  performed  and  carried  into  execution,  but 
subject  to  the  agreement  of  the  26th  day  of  April,  1848 ;  and^ 
declaring  that  the  parties  were  bound  by  the  latter  agreement,  it 
declared  also  that,  according  to  the  true  construction  of  the  11th 
requisition  forming  part  of  it,  that  requisition  does  not  demand  or 
extend  to  the  distinguishing  of  the  freehold  hereditaments  com- 
prised in  the  former  agreement,  or  any  part  of  them,  from  the 
copyhold  hereditaments  comprised  in  it,  or  any  part  of  them. 

I  am  of  opinion  that  this  decree  is  correct.  No.  11.  of  the 
schedule  to  the  supplement  to  the  agreement  was  intended  as  a 
substitute  for  the  original  contract  in  respect  to  the  identity  and 
tenure  of  the  property.  The  contract  was  entered  into  by  the 
purchaser  in  entire  ignorance  of  the  state  of  the  title.  The  sup- 
plemental agreement  was  entered  into  after  the  investigation  of 
the  title  by  him,  and  it  camiot  receive  such  a  construction  as  to 
restore  the  original  right  for  which  it  was  to  be  a  substitute. 

So  far  as  regards  the  question  in  this  cause,  the  title  was  to  be 
accepted  upon  ^^  a  declaration  of  identity  of  lands  mentioned  in 
deeds  to  those  now  sold."  This  is  the  language  of  No.  11,  the 
true  construction  of  which,  connected  with  No.  16,  appears  to  me 
to  be,  that  the  purchaser  was  to  be  supplied  with  evidence  that  the 
lands  sold  were  comprised  either  as  freehold  or  as  copyhold  in  the 
title  produced,  but  without  any  obligation  on  the  part  of  the  vendor 
to  distinguish  the  freehold  parts  from  the  copyhold  parts,  which  the 
purchaser  contends  he  was  still  bound  to  do.  .  There  is  no 

*  59   *  ground  for,  nor  does  the  purchaser  affect  to  make  out,  any 

case  of  fraud  or  surprise.    He  in  effect  agreed  to  take  upon 
himself  the  risk  of  what  might  be  freehold  and  what  might  be 
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eopyhold,  provided  the  whole  of  the  estate  either  as  of  the  one 
tenure  or  of  the  other  was  shown  to  be  comprised  in  the  titles 
already  produced.  It  is  admitted  that  this  has  been  done,  but  it 
is  contended  by  the  purchaser,  that  the  buildings  now  prove  to  be 
on  the  copyhold  parts  of  the  estate.  Whether  this  be  so  in  fact 
may  admit  of  doubt,  but  whether  it  be  so  or  not  I  consider  immsr 
terial :  the  purchaser  took'  upon  himself  the  risk  of  that,  and  he 
cannot  now  be  allowed  to  repudiate  the  contract,  because  the  result 
of  that  risk  may  be  adverse  to  his  interests  and  expectation.  The 
appeal  therefore  will  be  dismissed  with  costs. 

It  was  objected  that  the  decree  was  defective  for  want  of  a 
declaration  a9  to  the  construction  of  the  contract  and  supplemen- 
tal agreement,  but  the  extract  which  I  have  read  from  the  decree 
Bhows  there  is  no  ground  for  this  objection. 
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1850.    July  20,  22,  28.    December  2. 

The  plaintiffs,  the  assignees  of  a  patent,  granted  a  license  to  the  defendant  to 
nse  the  patent  upon  the  terms  of  his  paying  an  annual  rent  of  2000Z.,  to  be 
made  up  at  the  end  of  each  year,  and  reserved  to  themseWes  the  power  of 
determining  the  license  in  the  event  of  default  being  made  in  the  payment 
of  this  rent.  The  defendant  failed  in  paying  the  rent ;  but  the  plaintiff, 
notwithstanding,  for  several  years  allowed  the  defendant  to  use  the  patent, 
and  received  from  him  a  less  annual  sum  than  that  stipulated.  At  length, 
however,  they  determined  the  license,  having,  subsequently  to  the  expiration 

!  of  the  previous  year,  received  from  the  defendant  payments  on  the  footing  of 
the  reduced  rent.  HM^  that,  by  so  doing,  the  plaintiffs  had  elected  not  to 
treat  the  previous  breach  as  a  forfeiture  of  the  license,  and  that  consequently 
they  were  not  entitled  to  an  injunction  restraining  the  defendant  from  using 
the  patent. 

This  was  a  motion  to  discharge  an  order  of  the  Vice-Chancellor 
of  England,  and  to  dissolve  an  injunction,  by  which  the  defendant 
was  restrained  from  continuing  to  work  and  exercise  a  certain 
iuTention,  and  from  manufacturing  fabrics  on  the  principle  of  that 
invention  or  ^nj  part  thereof,  or  otherwise  in  infringement  of 
certain  letters-patent  dated  the  7th  April,  1842,  and  from  selling 
any  fabrics  so  manufactured  since  the  revocation  of  a  certain 
license  and  during  the  plaintiff's  term  in  the  patent. 
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The  bill  set  forth  that  certain  letters-patent  were,  on  the  7th 
April,  1842,  granted  to  John  Anthony  Tielien,  for  improvements 
in  machinery  and  apparatus  for  knitting ;  that  by  an  indenture 
dated  the  31st  December,  1842,  and  made  between  certain  of  the 
plaintiffs  and  others,  stated  to  have  become  entitled  to  the  patent, 
and  the  defendant,  the  said  defendant  was  licensed  to  use  the 
patented  invention  in  the  manufacture  of  certain  fabrics  during 
the  remainder  of  the  term  for  which  the  patent  had  been  granted, 
upon  the  terms  of  paying  certam  dues  or  royalties  varying  ac- 
cording to  the  particular  articles  manufactured  by  the  defendant, 
such  payments  to  be  made  quarterly,  on  the  27th  October,  27th 
January,  27th  April,  and  27th  July,  in  each  year,  the  first 
*  61  year  to  commence  on  the  27th  July,  1842 ;  that  *  it  was 
stipulated  in  the  indenture,  that  if  in  any  year  during  the 
license  the  quarterly  payment  of  dues  should  not  in  the  aggregate 
equal  the  sum  of  2000/.,  the  defendant  should  within  fourteen  days 
after  the  expiration  of  every  year  in  which  such  payment  should 
fall  short  of  such  sum  of  2000/.,  make  up  the  amount  of  such 
quarterly  payment  to  the  full  sum  of  2000/.,  with  a  proviso  that  in 
case  of  default  in  payment  of  such  sum  it  should  be  lawful  for 
the  plaintiffs  or  the  other  persons  who  for  the  time  being  should  be 
entitled  to  the  patent,  to  determine  the  license  by  notice ;  that  the 
patent,  together  with*  the  dues  and  royalties  payable  under  the 
license,  had  been  assigned  to  Warwick  and  another  (two  of 
the  plaintiffs  in  the  suit),  with  the  benefit  of  all  covenants  in  trust 
for  the  benefit  of  the  persons  who  for  the  time  being  should  be 
interested  in  the  patent,  and  that  the  beneficial  interest  at  the  time 
of  filing  the  bill  was  in  all  the  plaintiffs  except  the  trustees. 

The  bill  then  alleged  that  the  patented  invention  was  new  at  the 
time  of  the  patent,  and  that  the  patent  was  subsisting  and  in  full 
force ;  that  the  defendant  manufactured  fabrics  under  and  by  vir- 
tue of  the  license,  and  that  since  the  date  of  the  assignment  to 
the  trustees,  the  defendant  rendered  his  accounts  from  time  to 
time  of  the  quantity  of  the  fabrics  manufactured  by  him  under  the 
license,  and  paid  to  them  the  royalties  appearing  due  upon  such 
accounts,  yet  that  in  no  one  year  did  the  royalties  amount  to  the 
sum  of  2000/.,  and  that  the  defendant  had  refused  and  neglected, 
contrary  to  the  stipulation  in  the  license,  to  pay  such  sum  as  with 
the  quarterly  payments  would  have  made  up  the  sum  of  2000/. 
according  to  the  agreement ;  that  in  consequence  of  such  de- 
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fault,  the  power  of  determining  the  license  arose  and  might 
be  *  exercised,  and  that  accordingly,  by  a  deed-poll  under  *  62 
the  hands  and  seals  of  the  plaintiffs  respectiyely,  the  said 
plaintiffs  did  declare  the  license  and  power  thereby  granted  should 
cease,  determine,  and  be  void,  and  that  due  notice  was  given  of 
such  rcTocation  to  the  defendant  on  the  6th  April,  1850.  The  bill 
then  alleged,  that  by  the  acts  stated  the  license  had  become  abso- 
lutely determined  and  put  an  end  to,  and  that  the  defendant  ought 
thenceforth  to  have  ceased  to  use  the  patented  invention,  but  that 
the  defendant  refused  so  to  do,  and  continued  to  practise  and  use 
the  said  invention.  The  bill  prayed  an  account  of  the  fabrics 
manufactured  by  the  defendant  since  the  revocation  of  the  license, 
and  that  the  defendant  might  be  decreed  to  pay  what  should  be 
found  to  be  due  on  the  taking  of  such  account,  and  that  the  defend- 
ant might  be  restrained  from  using  the  patented  invention. 

The  Yice-Ghancellor  of  England  having  granted  an  injunction 
in  the  terms  above  stated,  the  defendant  appealed  to  the  Lord 
CShancellor. 

An  affidavit  was  filed  by  the  plaintiffs  in  support  of  the  general 
allegations  of  the  bill.  This  was  met  by  an  affidavit  on  the  part 
of  the  defendant,  in  which  he  set  forth  the  patent  and  the  license, 
and- the  substance  of  the  covenants  contained  in  the  latter;  and 
after  stating  certain  applications  made  by  him  to  be  released  from 
the  obligation  to  make  up  the  annual  amount  of  the  royalties  to 
2000/.  a  year,  he  set  forth  a  letter  of  the  4th  November,  1845, 
from  the  plaintiffs,  the  trustees,  requesting  an  account  to  be  sent 
of  the  royalties  payable  up  to  the  27th  October,  1845,  and  request- 
ing to  know  the  defendant's  intentions  as  to  working  the  patent, 
as  they  were  prepared  to  make  a  considerable  reduction  in 
the  scale  of  charges.  He  then  *  stated,  that  after  this  letter  *  63 
a  meeting  took  place  on  the  same  4th  November,  1845,  be- 
tween him  and  the  trustees,  and  that  an  arrangement  was  then 
come  to,  which  was  embodied  in  a  letter  from  the  trustees  to  him, 
dated  the  same  day^  in  which  they  stated  that  they  agreed  to 
reduce  the  royalties  upon  the  goods  made  upon  the  patent  knitting- 
machines  from  the  27th  October  then  last,  and  set  forth  certain 
reduced  sums  as  the  royalties  to  be  paid  in  respect  of  specified 
articles ;  that  from  the  •  27th  October,  1845,  down  to  January, 
1850,  the  defendant  continued,  with  the  plaintiffs'  assent,  to  work 
under  the  license,  and  to  pay  royalties  upon  the  fabrics  manu- 
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factored  according  to  the  rates  specified  in  this  letter,  and  that 
from  that  time  no  demand  or  requisition  was  ever  niade  that  the 
amount  of  the  royalties  during  the  year  should  be  made  up  to  the 
sum  of  2000Z. ;  that  accounts  were  rendered  quarterly  to  the  tms- 
tees  upon  the  footing  of  that  letter,  and  that  the  trustees  acqui- 
esced in  the  payments  made  according  to  such  accounts.  The 
defendant  also  set  out  a  letter  from  the  trustees  to  him,  dated 
the  Ist  August,  1849,  acknowledging  the  receipt  for  a  remittance 
of  174Z.,  and  returning  9«.  6d.  in  postage  stamps,  leaving  1782. 
10«.  6d.j  the  amount  of  account  for  royalties,  as  per  statement, 
to  the  27th  July,  and  adding  that  the  same  should  be  duly  carried 
to  the  defendant's  credit  with  the  Patent  Knitting  Company  ;  also 
a  similar  letter,  dated  th^  8th  NoTember,  1849,  acknowledging  the 
receipt  of  bills  and  cash  2152. 148.,  returning  7^.  Id.  in  postage 
stamps,  leaving  2152.  6s,  lid,  to  the  defendant's  credit  with  the 
trustees  for  royalties  to  the  22d  October,  as  per  the  defendant's 
account ;  also  a  letter,  dated  the  31st  January,  1850,  acknowledg- 
ing the  receipt  on  the  81st  January  by  bill  and  postage  stamps  to 

the  amount  of  167Z.  Is.  Id.,  being  the  amount  of  royalties 
*  64   to  the  Patent  Knitting  Company  to  the  26th  *  January  then 

last.  The  defendant  further  stated,  that  without  any  pre- 
vious demand  or  requisition  of  payment,  he  was,  on  the  6th  April, 
1850,  served  with  notice  of  the  deed  of  revocation  of  the  license, 
upon  the  ground,  as  stated  therein,  that  the  defendant  had  not 
yearly,  since  the  27th  July,  1848,  paid  or  caused  to  be  paid  the 
clear  sum  of  20002.  for  each  year's  royalties,  according  to  the 
reservation  in  the  license,  the  notice  containing  also  a  demand 
of  the  difference  between  the  aggregate  of  the  quarterly  payments 
and  20002.  for  every  year  since  the  27th  July,  1848.  The  defend- 
ant further  stated,  that,  relying  upon  the  continuance  of  the 
license,  he  had  entered  into  contracts  for  the  manufacture  of 
fabrics  upon  the  patent  plan,  which  could  not  be  completed  in 
less  than  three  months ;  that  on  the  17th  April,  1850,  after  the 
notice  of  revocation,  the  defendant  discovered  that  the  plaintiffs 
had,  upon  the  13th  April,  1849,  executed  a  disclaimer  of  a  part  of 
the  claim  set  forth  in  the  specification  under  the  patent. 

An  affidavit  in  reply  was  filed  by  the  plaintifis,  containing  a 

correspondence  between  the  defendant  *  and  a  former  manager 

under  the  patent  on  the  part  of  the  plaintiffs,  relative  to  the 

defendant's  application  for  a  reduction  of  the  royalties  and  to 
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be  discharged  from  the  obligation  to  make  them  up  to  2000Z.  a 
year,  and  a  refusal  to  accede  to  that  application.  The  plaintiffs 
tiien  referred  to  the  meeting  of  the  4th  November,  1845,  before 
mentioned,  and  made  the  following  statement:  ^'We  distinctly 
deny,  that  from  any  thing  which  passed  at  such  interview,  the  said 
defendant  was  justified  in  supposing  we  made  him  any  promise 
that  we  would  exonerate  him  from  the  fulfilment  of  his  obligation 
under  his  deed  of  license,  to  pay  or  make  up  a  minimum  sum  of 
2000/.  per  annum."  In  reference  to  the  receipts  men-* 
tioned  by  the  defendant  in  his  affidavit,  *  the  plaintiffs  stated  *  65 
that  they  referred  only  to  the  royalties  appearing  to  be  due 
upon  fabrics  actually  manufactured,  and  were  so  accepted  and  taken 
by  the  defendant. 

With  respect  to  the  letter  of  the  4th  November,  1845,  from  the 
trustees  to  the  defendant,  the  plaintiffs  insisted  that  it  was  an 
agreement  only  to  reduce  certain' specific  rates,  and  left  the  obliga- 
tion as  to  making  up  the  dues  to  2000Z.  a  year  unaffected.  The 
defendant,  however,  contended  that  it  imported  an  agreement  not 
only  to  diminish  the  specific  charges  or  royalties  upon  the  specified 
articles,  but  also  a  discharge  from  the  obligation  to  make  up  the 
amount  of  the  royalties  in  each  year  to  2000/. 

Mr.  Bolt  and  Mr.  JHdllett,  for  the  defendant,  and  in  support  of 
the  motion.  We  contend,  first,  that,  under  the  construction  of 
the  clause  of  revocation,  the  plaintiffs  have  no  right  to  revoke  the 
license,  the  events  specified  in  the  clause  having  never  really  arisen ; 
secondly,  that,  if  the  events  have  arisen,  the  plaintiffs  by  their  sub* 
sequent  dealings  with  the  defendant  have  waived  their  right  to 
revoke ;  thirdly,  that  the  plaintiffe  have  not  performed  their  part 
of  the  contract,  their  disclaimer  of  a  portion  of  the  claim  set  forth 
in  the  specification  showing  that  they  had  not  that  title  to  the 
patent  which  they  covenanted  with  the  defendant  that  they  had. 
The  Vico-Chancellor  rested  his  decision  on  the  case  of  Elliott  v. 
Turner^  (a)  which  in  reality  is  not  applicable.  Even  if  the  present 
case  can  be  placed  as  high  as  that  of  a  breach  of  covenant  in  a 
lease  by  which  forfeiture  is  incurred,  it  is  clear  that  such  forfeiture 
will  be  waived  by  a  subsequent  receipt  of  rent  by  the  landlord. 
The  agreement  of  *  November,  1845,  when  coupled  with  the  re-    *  66 

(a)  13  Sim..477. 
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ceipt  of  royalties  in  conformity  with  that  agreement,  is  sufficient 
evidence  of  waiver  on  the  part  of  the  plaintiffs. 

They  referred  to  the  following  cases  in  which  the  Court  refused 
to  interfere  by  injunction :  Saunders  v.  Smith,  (a)  Bramwell  v. 
Halcombj  (6)  Bacon  v.  Jones^  (c)  Collard  v.  Allison^  (d)  Rigby 
V.  The  Qreat  Western  Railway  Company^  (jb)  SpoUiswoode  v. 
Clarke,  (g-)  In  reference  to  the  analogy  between  rent  under 
a  lease  and  the  royalties  in  the  present  case,  they  cited  Amsby  v. 
Woodward.  (A) 

Mr.  Beihell  and  Mr.  Bird  for  the  plaintiffs,  and  in  support  of 
the  injunction.  It  seems  to  have  been  overlooked  on  the  other  side 
that  the  license  contains  a  positive  engagement  to  pay  2000Z.  a 
year.  Although  the  plaintiffs  have  for  three  or  four  years  done 
nothing  to  enforce  the  payment  of  the  deficiency  between  the  royal- 
ties received  and  the  2000Z.,  yet  as  that  could  not  operate  against 
their  right  at  law,  it  cannot  certainly  have  that  effect  in  equity, 
which  in  a  matter  of  this  kind  will  follow  the  law.  Such  a  defence, 
if  available  at  all,  might  be  in  answer  to  a  bill  for  specific  perform- 
ance,  but  not  to  the  present  motion.  We  submit  that  the  case  of 
Elliott  V.  Turner  (%)  is  applicable,  and  that  the  decision  of  the 
Vice-Chancellor  is  right. 

On  the  question  of  the  injunction,  they  referred  to  Hill  v.  Thomp- 
son^ (Jc)  Sevens  v.  Keating;  (J)  and  to  Cother  v.  The  Mid- 
*  67  land  Railway  Company^  (m)  upon  the  point,  *  that  the  Court 
was  asked  to  decide  on  this  motion  what  ought  to  be  properly 
determined  on  the  hearing. 

Mr.  Roll  in  reply. 

December  2.   * 

The  Lord  Chancellor,  after  detailing  the  facts  of  the  case  in 
almost  the  precise  words  of  the  foregoing  statement,  which  was 
extracted  from  his  Lordship's  judgment,  proceeded  as  follows  : 

In  the  statement  I  have  made  of  the  effect  of  the  affidavits  on 

(o)  8  M.  &  C.  711.  (h)  6  B.  &  C.  519. 

(6)  76.737.  (i)    13  Sim.  477. 

(c)  4  M.  &  C.  433.  (k)  3  Mer.  622. 

(d)  lb.  487.  (0   2  PhiL  333. 

(e)  2  PhiL  44.  (m)  lb.  469. 
(g)  lb.  164. 
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both  Bides,  I  have  confined  myself  to  such  parts  as  appear  to  me 
to  bear  •  upon  the  point  which  must  determine  this  application, 
omitting  to  notice  much  which  relates  to  other  points  upon  which 
my  decision  will  not  proceed.  From  what  I  have  stated,  it  appears 
that  the  equity  relied  on,  on  the  part  of  the  plaintiffs,  residts  from 
the  following  facts ;  that  the  plaintiflb  are  assignees  of  a  certain 
patent ;  that  the  defendant  accepted  a  license  to  use  the  patent 
invention  upon  certain  terms,  one  of  which  was  to  pay  a  royalty 
or  rent  to  the  amount  at  least  of  2000/.  a  year  to  be  made  up  at 
the  end  of  each  year  in  manner  stated  in  the  license,  and  that  in 
default  of  such  payment  being  made,  the  license  might  be  deter- 
mined ;  that  the  defendant  has  made  default  in  such  payment*  in 
every  year  except  the  first,  since  the  license  was  granted ;  and  that 
the  plaintifis  have  in  consequence  determined  the  license  according 
to  the  proviso  in  that  behalf  enabling  them  to  do  so. 

On  the  defendant's  behalf,  among  other  points  not  necessary  to 
be  noticed,  it  is  insisted,  first,  that  the  conditiqn  as  to  the  payment 
of  the  2000Z.  yearly  was  dispensed  with  by  the  agreement  embodied 
in  the  letter  of  the  4th  November,  1845 ;  and,  secondly,  that 
if  tiie  condition  *  as  to  the  payment  of  2000/.  a  year  was  *  68 
not  dispensed  with,  and  the  covenant  to  pay  such  sum  had 
been  broken  by  non-payment  of  such  sum,  yet  that  the  plaintiffs 
had  elected  not  to  treat  such  breach  as  a  forfeiture  of  the  license 
but  to  continue  the  license,  by  the  acceptance  of  payment  of  the 
royalties  under  the  license  accruing  due  for  a  period  subsequent  to 
the  last  breach  of  covenant. 

I  shall  first  consider  the  point,  whether  the  license  granted  to  the 
defendant  by  those  under  whom  the  plaintiffs  claim  has  been  legally 
determined,  so  as  to  make  the  defendant  a  wrong-doer  as  against 
the  plaintifis  by  continuing  to  use  the  patented  invention,  because, 
if  the  license  has  not  determined,  there  is  an  entire  failure  of  the 
equity  set  forth  in  the  plaintiffs'  bill ;  and  I  think  this  point  may 
be  determined  upon  principles  and  authorities  which  can  be  open 
to  very  littiie  doubt  or  dispute.  The  proviso  contained  in  tlie  license 
for  determining  the  same,  upon  default  being  made  in  the  pay- 
ment of  tlie  2000/.  a  year,  was  inserted  exclusively  for  the  benefit 
of  the  grantors,  and  the  defendant,  the  grantee,  could  in  no  manner 
by  any  option  or  act  of  his  determine  the  license ;  nor  were  the 
grantors  bound,  in  the  event  of  default  being  made  in  the  stipulated 
payments,  to  avoid  the  license,  or  to  treat  it  as  determined ;  and, 
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until  they  the  grantors  should  in  the  prescribed  manner  declare 
the  option  and  exercise  the  right  to  treat  the  default  as  a  ground 
of  forfeiture,  the  license  would  continue  in  full  forcQ,  notwithstand- 
ing any  breaches  of  covenants  and  conditions  on  the  part  of  the 
defendant  which  might  have  occurred.  It  is  not  necessary  to  cite 
authority  for  this  well-established  proposition. 
The  question  to  be  determined  is,  whether  the  plaintiffs,  by 

receiving  royalties  which  accrued  due  for  two  (faarters  after 
*  69    the  expiration  of  the  year  ending  the  *  27th  July,  1849,  did 

not  treat  and  act  upon  the  license  as  an  existing  and  continu- 
ing license,  and  thereby  elect  conclusively  not  to  treat  the  previous 
breaches  of  covenant  as  grounds  of  forfeiture,  and  thereby  preclude 
themselves  from  afterwards  determining  the  license  upon  the 
ground  of  any  previous  breach  of  covenant.  The  principle  upon 
which  this  position  depends  has  been  frequently  recognized  and 
adopted  in  cases  between  landlord  and  tenant ;  as  where  a  tenant 
has  committed  a  brei^ch  of  covenant  in  a  lease,  which  the  landlord, 
by  a  proviso  in  the  lease,  was  authorized  to  treat  as  a  forfeiture, 
and  the  landlord,  with  full  knowledge  of  the  breach  of  covenant, 
has  afterwards  treated  the  term  as  continuing,  and  received  rent 
under  the  lease  which  had  grown  due  for  a  period  of  time  com- 
mencing subsequently  to  his  knowledge  of  the  cause  for  forfeiture. 
In  such  cases  the  receipt  and  acceptance  of  such  rent  under  such 
circumstances  has  been  held  to  be  a  conclusive  election  on  the  part 
of  the  landlord  not  to  treat  the  breach  of  covenant  as  a  forfeiture, 
and  to  preclude  him  from  afterwards  avoiding  the  lease  by  reason 
of  the  previous  breach  of  covenant.^  I  cannot  perceive  any 
distinction  between  the  present  case  and  the  case  of  landlord  and 
tenant  under  a  lease ;  and  it  seems  to  me  to  be  clear,  that  the 
receipt  of  the  royalty  under  the  license  for  the  two  quarters  com- 
mencing after  the  alleged  ground  of  forfeiture  had  occurred,  was  a 
conclusive  election  by  the  plaintiffs  not  to  act  upon  the  previous 
breaches  of  the  covenants  as  a  ground  of  forfeiture. 

*  See  Dendy  v,  NichoU,  4  C.  B.,  N.  S.  876 ;  Newman  v,  Rutter,  8  Watts, 
55 ;  Coon  v,  Brickett,  2  N.  H.  163 ;  Jackson  v.  Sheldon,  5  Cowen,  448 ;  Jack- 
son V.  Brownson,  7  John.  227 ;  Camp  v.  Fulver,  5  Barb.  S.  C.  91 ;  Clarke  v, 
Cummings,  5  Barb.  S.  C.  839 ;  Koeler  v.  Davis,  5  Duer,  507 ;  M^Kcldore  v, 
Darracott,  13  Grattan,  278 ;  Gomber  v.  Hackett,  6  Wis.  428 ;  Wilder  v.  Ewbank, 
21  Wend.  587;  Jackson  o.  Scbeetz,  18  John.  174;  Jones  v,  Roberts,  8  Hen.  & 
M.  436 ;  Boggs  v.  Black.  1  Binn.  383 ;  Price  v,  Worwood,  4  H.  &  N.  512 ; 
Dumpor^s  Case,  1  Smith  Lead.  Cas.  (5th  Am.  ed.)  85,  [15]  et  seq,  and  notes. 
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The  only  equity  set  forth  in  the  bill  is  that  the  defendant  has 
used  the  patented  invention  since  the  license  has  been  determined. 
I  am  of  opinion  *that  the  license  has  not  been  determined,  and 
therefore  that  the  whole  equity  relied  upon  is  negatived  upon  the 
affidavits;  and  that  therefore  the  injunction  must  be 
•dissolved,  and  the  order  authorizing  it  discharged  with  *70 
eoets  ;  and,  as  it  is  unnecessary  for  the  purpose  of  deciding 
the  motion,  I  forbear  to  express  any  opinion  upon  the  other  points 
which  have  been  discussed. 


BETWEEN 

The    SHREWSBURY    and    BIRMINGHAM    Railway    Com- 
pany  Plaintiffs. 

AND 

The   LONDON   and  NORTH-WESTERN  Railway    Company, 
the    SHROPSHIRE    UNION    Railways    and    Canal    Com-, 
pany,  GEORGE  CARR  GLYN,  and  YTILLIAM  COWAN,i 

Defendants. 

1850.    July  26,  26.    December  2. 

In  the  case  of  an  agreement  between  railway  companies,  the  terms  of  which  it 
was  contended,  were  uncertain  in  themselves,  and  of  doubtful  legality,  the 
Court  gave  the  parties  seeking  to  enforce  the  agreement  an  opportunity  of 
trying  these  questions  at  law,  and  refused  to  restrain  in  the  mean  time  an 
alleged  violation,  an  injunction  not  being  required  for  the  protection  of  the 
plaintiffs  against  irremediable  mischief. 

An  injunction  having  in  this  case  been  granted  by  the  Vice-Chancellor  before 
answer,  the  defendants  having  put  in  their  answer,  moved  before  the  Lord 
Chancellor  to  dissolve  the  injunction.  His  Lords|)ip  granted  the  application, 
but  refused  to  make  any  order  as  to  costs. 

The  general  object  of  this  suit,  the  particulars  of  which,  to- 
gether with  a  full  explanation  of  the  facts  of  the  case,  will  be 
found  ante^  Vol.  II.  p.  824,  was  to  enforce  the  specific  performance 
of  certain  articles  of  agreement  entered  into  between  the  plaintiffs 
and  the  two  other  companies. 

By  the  third  clause  of  this  agreement,  it  was  provided  that, 

>  S.  C,  2  H.  &  T.  267. 
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during  the  continuance  of  the  lease  therein  referred  to  as  about 
to  be  granted  under  the  sanction  of  an  Act  of  Parliament  by  the 
Shropshire  Union  Railways  and  Canal  Company  to  the  London 
and  North- Western  Railway  Company,  "  the  said  Shropshire  Union 
Railways  and  Canal  Company  and  London  and  North- Western 

*  71    Railway  Company,  or  either  of  them,  shall  not  nor  will  *  con- 

vey or  carry  any  passengers,  cattle,  luggage,  goods,  or  other 
matters  or  things,  from  Shrewsbury  or  Wellington,  or  from  any 
point  between  those  places  to  jny  point  or  place  in  the  line  of  the 
Shrewsbury  and  Birmingham  Railway  or  the  Birmingham,  Wolver- 
hampton, and  Stour  Valley  Railway,  nor  use  the  line  of  the  Shrop- 
shire Union  Railway  by  Gnosall  or  Stafford,  or  compete  for  any 
traffic  which  properly  belongs  to  the  Shrewsbury  and  Birmingham 
Company." 

The  defendants  (the  two  companies)  having  demurred  separate- 
ly, and  the  demurrers  having  been  allowed  by  the  Vice-Chancellor 
of  England,  but  overruled  by  the  Lord  Chancellor,  Lord  Cotten- 
HAM,  (a)  the  plaintiffs,  on  the  23d  March,  1850,  moved,  before  the 
Vice-Chancellor,  for  an  injunction  to  restrain  the  defendants  from 
violating  the  above  clause  of  the  articles  of  agreement.  The 
violation  complained  of  was,  the  conveying  of  passengers  and 
traffic  from  Shrewsbury  and  Wellington  to  Wolverhampton  and 
Birmingham,  via  Stafford.  The  Vice-Chancellor,  being  of  opinion 
that  the  judgment  of  the  Lord  Chancellor  as  expressed  in  over- 
ruling the  demurrers  did  not  warrant  a  refusal  of  the  application, 
granted  an  injunction  in  the  terms  of  the  notice  of  motion,  follow- 
ing the  words  of  the  clause  above  set  out. 

The  defendants,  the  London  and  North-Western  Railway  Com- 
pany, and  the  Shropshire  Union  Railways  and  Canal  Company,  put 
in  their  answer  to  the  plaintiffs'  bill  on  the  15th  May,  1850,  and 
they  therein  alleged  various  breaches  of  the  agreement  by  the  plain- 
tiffs, and,  among  others,  the  non-completion  of  a  part  of  the 

*  72    railway  between  Birmingham  and  Wolverhampton  *  (which 

they  contended  ought  to  have  been  completed),  by  reasbn  of 
the  plaintiffs,  who  were  large  shareholders  in  the  line,  not  having 
paid  up  their  proportion  of  the  necessary  calls. 

The  defendants  (the  two  companies)  now  moved  before  the 
Lord  Chancellor  to  dissolve  the  injunction. 

(a)  AnU,  Vol.  II.  p.  324. 
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Mr.  Bethell  and  Mr.  FoUettj  for  the  London  and  North- Western 
Railway  Company,  in  support  of  the  motion.  The  injunction,  de 
facto^  enjoins  the  defendants  to  do  what  is  illegal.  It  is  clear  that 
the  defendants  could  not  sell  their  railway  without  an  Act  of  Par- 
liament, and  for  the  same  reason  any  less  amount  of  dealing  would 
be  illegal  pro  tanto,  as  being  in  excess  of  their  powers.  If  not 
positively  illegal,  the  contract  sought  to  be  enforced  is  at  least  of 
doubtful  legality,  and  in  such  a  case  a  plaintiff  is  bound  to  show 
that  in  seeking  specific  performance,  he  does  not  call  upon  a  de- 
fendant to  do  an  act  which  he  is  not  lawfully  competent  to  do. 
Harnett  v.  Yeilding.  (a)  By  the  120th  and  three  following  sections 
of  the  Act  8  Vict.  c.  16,  there  are  provisions  for  the  distribution 
of  the  whole  profits  of  a  company  among  the  shareholders,  and 
neither  these  nor  the  provisions  in  the  special  Acts  of  these  com- 
panies contemplate  such  an  appropriation  of  the  profits  as  that 
stipulated  for  under  the  agreement  now  in  question.  The  first 
part  of  the  injunction  is  idle  as  applying  to  a  state  of  things  not 
yet  in  existence ;  and  the  last  part  is  ambiguous,  as  it  restrains 
the  defendants  from  carrying  from  Shrewsbury  to  any  place  on  the 
plaintiffs'  railway  any  traffic  that  properly  belongs  to  the  plaintiffs ; 
and  how  is  this  to  be  ascertained  ?  The  injunction  itself 
gives  no  information,  and  prescribes  no  rule  or  limits  to  *  the  *  73 
defendants,  and,  instead  of  being  a  guide,  must  operate  as  a 
snare.  Earl  of  Ripon  v.  HobarL  (fr)  The  time  for  carrying  this 
agreement  into  operation  has  not  yet  arrived,  both  because  the 
plaintiffs  have  no  continuous  line  from  Shrewsbury  to  Birmingham, 
as  contemplated  by  the  agreement,  and  because  no  lease  of  the 
whole  of  the  Shropshire  Union  Railways,  as  also  stipulated  for,  has 
been  as  yet  granted.  It  is  clear  that,  on  the  balance  of  convenience 
and  inconvenience,  the  injunction  ought  not  to  have  been  granted. 
SpoUiswoode  y.  Clarke,  (c)  There  is  an  express  provision  in  the 
articles  of  agreement  to  refer  disputes  to  arbitration,  and  the  prin- 
ciples laid  down  in  the  cases  of  Foss  v.  Harbotilej  (jT)  Mozley 
V.  Alston^  (c)  Lord  v.  The  Governor  and  Company  of  Copper 
MinerSj  (g)  show  that,  where  deeds  of  companies  contain  provi- 
sions for  their  regulation,  equity  will  not  interfere.  The  injunction 
iuTolves  the  specific  performance  of  the  whole  agreement,  and  this 

(a)  2  Sch.  &  Lef.  649.  {d)  2  Hare,  461. 

(6)  3  M.  A  K.  169.  (e)  1  Phil.  790. 

(<j)  2  Phil.  164.  Ig)  a  Phil.  740. 
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Court  will  not  decide  the  whole  merits  of  the  case  on  an  inter- 
locutory application.  Waters  v.  Taylor,  (a)  Very  diflFerent  prin- 
ciples must  be  applied  in  considering  whether  the  injunction  is  now 
to  be  sustained,  to  those  which  were  applied  to  the  case  as  presented 
to  Lord  CoTTENHAM  upou  dcmurrcr,  on  which  occasion  the  allega- 
tions  of  the  bill  were  to  be  taken  as  true. 

Mr.  Willcock  appeared  for  the  Shropshire  Union  Railways  and 
Oanal  Company. 

Mr.  Molty  Mr.  Malins,  and  Mr.  Hardy ^  contra,  contended,  that 
the  plaintiffs,  having  withdrawn  their  opposition  to  the  Act  of 
*  74  Parliament,  under  which  the  lease  *  referred  to  in  the  agree- 
ment was  to  be  granted,  had  paid  a  consideration  which  could 
not  be  returned,  and  that  they  were  consequently  entitled  to  the 
strict  fulfilment  of  the  agreement  on  the  part  of  the  defendants. 
Echffards  y.  The  Grand  Junction  Railtvfly  Company  (6),  Lord 
Petre  v.  Eastern  Counties  Railway  Company,  (c)  They  sub- 
mitted that  there  was  no  ambiguity  in  the  words  ^'  traffic  properly 
belonging  to "  the  plaintiffs,  which  would  include  all  the  traffic 
between  Shrewsbury  and  Wolverhampton ;  that  it  was  clearly 
against  the  interests  of  the  plaintiffs  that  the  defendants  should 
have  a  competing  line  between  Stafford  and  Shrewsbury,  or  that 
they  should  have  a  communication  between  Shrewsbury  and  Wol- 
verhampton, via  Gnosall  or  Stafford ;  that  the  terms  of  the  Act 
under  which  the  lease  in  question  was  to  be  granted  did  not  require 
that  the  whole  of  the  Shropshire  Union  Railways  should  be  com- 
pleted before  the  agreement  could  come  into  operation,  for,  on  the 
contrary,  it  was  provided  that,  as  each  of  the  railways  should  be 
completed,  the  London  and  North-Western  Railway  Company 
should  use  and  pay  rent  for  the  same,  whereby  the  relation  of 
landlord  and  tenant  was  constituted  between  the  companies. 

Mr.  Bethell  in  reply. 

December  2. 

« 

The  Lobd  Chancellob.  —  This  case  comes  before  the  Court  by 
motion  to  dissolve  an  ii\]unction  granted  upon  affidavits  before 
answer  by  the  late  Yi^e-Chancellor  of  England,  and  by  which  the 

(a)  15  Yes.  10.         (p)  1  M.  &  C.  650.  (c)  1  Railway  Cases,  462. 
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defendants  are  restrained  from  conveying  or  carrying  any 
passengers,  cattle,  luggage,  goods,  or  other  matters  *  or  *  76 
things  from  Shrewsbury  or  Wellington,  or  from  any  point 
between  those  places,  to  any  point  jor  place  on  the  line  of  the 
plaintifis'  railway,  or  the  Birmingham,  Wolverhampton,  and  Stour 
Valley  Railway,  or  using  the  line  of  the  Shropshire  Union  Rail- 
way by  Gnosall  or  StaflFord  to  compete  for  any  traffic  which  prop- 
erly belongs  to  the  plaintiffs,  until  the  further  order  of  this  Court. 

The  questions  for  consideration  arise  chiefly  upon  an  agreement 
stated  in  the  pleadings,  and  of  which  it  is  the  object  of  this  suit  to 
enforce  specific  performance,  and  upon  the  construction  of  certain 
Acts  of  Parliament  referred  to  in  the  agreement.  These  que'stions, 
or  many  of  them,  are  purely  legal  questions,  ai^d  the  equities 
which  must  be  established  by  the  plaintiffs  to  sustain  the  injunction 
mainly  depend  upon  those  legal  questions.  It  is  not  necessary 
that  I  should  enter  into  a  detail  of  them ;  but,  among  others,  I 
may  notice  the  questions,  whether  the  agreement  itself  be  a  valid 
agreement  in  point  of  law,  and  if  so,  whether  the  events  upon 
which  it  was  to  come  into  operation  have  taken  place,  and  whether 
the  acts  or  any  of  them  which  the  plaintiffs  impute  to  the  defend- 
ants amount  to  breaches  of  it. 

On  the  part  of  the  defendants,  among  other  things,  it  is  con- 
tended that  the  agreement  is  void  at  law,  as  being  contrary  to 
public  policy,  or  as  inconsistent  with  the  duties  and  obligations 
imposed  by  the  statutes  under  which  the  respective  companies  of 
the  plaintiffs  and  defendants  are  incorporated  and  derive  their 
powers.  Tliey  also  contend  that  the  agreement  is  void  for  uncer- 
tainty, and  fiirther  insist  that  the  agreement,  if  valid,  will  not 
come  into  operation  until  an  actual  lease  shall  have  been  granted 
of  all  the  lines  of  railway  mentioned  in  the  Act  referred  to  by  the 
agreement,  pursuant  and  conformably  to  the  provisions  of  that 
statute,  which  has  not  yet  been  done. 

♦  On  the  other  hand,  the  plaintiffs  insist  on  the  legality  and  *  76 
validity  of  the  agreement,  and  contend  that  as  one  of  the 
hnes  of  railway  (viz.,  that  from  Wellington  to  Stafford)  has  been 
completed,  and  is  used  by  the  London  and  North-Western  Rail- 
way Company,  the  agreement  has  come  into  operation,  although 
no  lease  has  been  at  present  granted  pursuant  to  the  Act,  and  that 
they  (the  plaintiffs)  are  now  consequently  entitled  to  the  benefit 
of  the  agreement. 
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As  it  is  my  intention  to  give  the  plaintiffs  an  opportunity  to 
bring  an  action  at  law,  it  would  be  premature  for  me  to  express 
any  opinion  upon  these  points.  It  is  enough  for  me  now  to  say, 
that  I  consider  that  some  of  these  points  may  be  open  to  consider- 
able doubt,  and  that  they  must  be  decided  before  the  equities 
involved  in  this  case  can  be  properly  administered ;  and  that  it  is 
convenient  and  desirable  that  the  parties  should  have  the  oppor- 
tunity of  procuring  a  legal  decision  upon  them  in  this  stage  of  the 
cause,  rather  than  to  postpone  it  until  the  hearing.  It  appears 
indeed  that,  upon  the  occasion  of  the  demurrers  to  the  bill  being 
argued  before  Lord  Gottenham,  the  defendants  asked  to  have  the 
decisio'n  of  a  Court  of  Law  upon  the  legal  points  in  dispute ;  but 
that  his  Lord&i^ip  thought  that  the  application  could  not  then  be 
granted,  though  it  might  be  so  properly  at  the  hearing.  Since 
that  time  the  answer  has  been  put  in ;  and  it  seems  to  me,  from 
some  of  the  matters  stated  in  it,  that  the  time  has  now  arrived  at 
which  it  is  proper  that  the  opinion  of  a  .Court  of  Law  should  be 
taken. 

With  respect  to  the  best  form  of  proceeding  for  obtaining  a 
satisfactory  legal  decision,  I  think  it  will  be  by  an  action  to  be 
brought  by  the  plaintiffs  upon  the  agreement,  in  which  they  may 
allege  as  many  breaches  as  they  may  be*  advised ;  and  the 
*  77  defendants  will  bg  *  enabled  to  contend  against  the  legal 
validity  of  the  agreement  as  they  shall  be  advised,  and  may 
controvert  all  or  any  of  the  breaches  assigned  by  the  plaintiffs.  I 
have  read  through  the  answer  and  the  affidavits  to  ascertain  if  the 
cause  could  be  properly  disposed  of  at  the  hearing  upon  equitable 
grounds  merely ;  and  I  think  that  it  could  not  be,  and  that  a  legal 
inquiry  must  at  all  events  be  made. . 

It  also  appears  to  me  that  there  is  no  sufficient  reason  for  con- 
tinuing the  injunction.  I  do  not  think  that  the  injunction  can  be 
maintained  consistently  with  the  rules  by  which  this  Court  is  regu- 
lated in  granting  injunctions.  The  injunction  is  granted  in  aid  of 
an  alleged  legal  right ;  that  right  has  not  been  established  at  law, 
and  is  denied  by  the  defendants,  and  is  unquestionably  open  to 
doubt.  The  injunction  will  interfere  with  the  exercise  of  a  primd 
facie  legal  right  of  the  defendants ;  it  is  not  required  for  the  pro- 
tection of  the  plaintiffs  against  irremediable  mischief  until  the 
hearing.  The  plaintiffs'  interests  and  rights  may  be  well  protected 
by  an  account  being  kept  by  the  defendants  such  as  I  purpose  to 
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require ;  indeed  I  think  the  plaintiff  may  gain  by  the  injunction 
being  dissolved,  but  can  scarcely  be  damnified ;  because,  if  the 
defendants  be  restrained  in  the  terms  of  the  injunction,  passengers 
and  traffic  may  be  prevented  from  being  conveyed  by  the  defend- 
ants' railway  which  never  might  have  gone  by  the  plaintiffs,  and 
as  to  all  such  there  would  be  a  loss  both  to  the  plaintiffs  and 
defendants,  and,  if*  the  plaintiffs  should  ultimately  fail  in  establish* 
ing  tlieir  equity,  there  is  no  mode  by  which  the  defendants  could 
be  indemnified  against  such  loss  ;  whei*eas,  if  the  defendants  are 
not  restrained,  and  keep  an  account  of  all  passengers  and  traffic 
which  it  is  supposed  may  interfere  with  the  plaintiffs'  equity, 
the  *  plaintiffs,  upon  the  establishment  of  their  equity,  may  *  78 
be  benefited  by  the  result  of  such  an  account. 

The  statement  made  on  the  part  of  the  plaintiffs,  of  the  possible 
injury  to  them,  by  reason  of  their  own  narrow  circumstances  by 
being  deprived  of  the  receipt  of  fares  in  the  interval  before  the 
bearing,  has  not  escaped  my  recollection ;  but  I  do  not  think  that 
the  rights  of  the  defendants  can  be  varied  by  reason  of  the  plain- 
tifis'  peculiar  state  of  circumstances.  There  is  also  a  vagueness 
in  the  terms  of  the  injunction,  which  renders  it  further  undesir- 
able that  it  should  be  continued  ;  whether  it  is  open  to  the  objec- 
tion of  uncertainty  which  was  made  in  Earl  of  Ripon  v.  Hobart^  (a) 
the  view  which  I  have  taken  of  the  case  renders  it  unneces- 
sary to  consider. 

Upon  the  whole,  therefore,  the  order  which  I  think  ought  to 
be  pronounced  is,  that  the  injunction  be  dissolved,  and  the  order 
which  directed  it  to  issue  be  discharged,  with  liberty  to  the 
plaintiffs  to  bring  such  action  as  they  may  be  advised,  —  with  the 
usual  directions  and  liberty  to  apply ;  the  plaintiffs  and  the  defend- 
ants mutually  undertakin]g  to  keep  the  separate  accounts  specified 
in  the  agreement,  and  the  defendants  keeping  an  account  of  all 
passengers  and  traffic  conveyed  from  Shrewsbury  or  Wellington, 
or  any  point  between  those  places,  to  Wolverhampton  and  Porto- 
bello  respectively,  or  any  part  of  the  plaintiffs'  line,  via  Stafford. 

With  respect  to  the  costs  of  the  present  motion  I  do  not  think 
it  necessary  to  make  any  order,  as  I  have  some  doubt  whether  it 
has  come  regularly  before  me.     The  defendants  have  moved 
to  dissolve  upon  the  answer  *  coming  in ;  and  as  the  answer    *  79 

(a)  8  M.  &  E.  169. 
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never  was  before  the  Viee-Chancellor,  it  seems  to  have  the 
character  of  an  original  motion  which  ought  not  regularly  to  come 
before  me.  Having,  however,  heard  the  case  fully  argued,  I  think 
it  right  to  decide  upon  the  application ;  but  as  it  has  partaken  so 
much  of  the  nature  of  an  appeal,  I  think  I  ought  not  to  give  the 
costs.^ 


HALL  V.  HALL.2 

1850.     December  7,  9. 

Where  it  is  not  the  object  of  the  sait  to  obtain  the  dissolution  of  a  partnership, 
but  on  the  contrary  to  continue  the  partnership,  it  is  not  according  to  the 
practice  of  the  Court  in  the  course  of  that  suit  to  grant  a  receiver  and 
manager.' 

Cases,  however,  may  arise  in  which  the  conduct  of  the  defendant  being  such  as 
to  endanger  the  existence  of  the  partnership  concern,  the  Court  will  appoint 
an  interim  receiver  and  manager.^ 

On  appeal  by  the  defendant  to  the  Lord  Chancellor,  his  Lordship  ordered  the 
plaintiflPs  motion  for  a  receiver  and  manager  before  the  Master  of  the  Rolb 
to  be  dismissed,  but  refused  the  costs  of  that  motion,  on  the  ground  that  the 
defendant,  who  had  appeared  in  person,  had  in  so  doing  prevented  the  Court 
below  from  having  all  the  assistance  which  was  necessary  for  a  right  decision 
of  the  case,  and  had  thus  led  to  the  plaintifTs  obtaining  the  order  appealed 
from,  and  which  his  Lordship  discharged. 

This  was  an  application  by  the  defendant  to  discharge  an  order 
of  the  Master  of  the  Rolls  of  the  8th  May,  1850,  referring  it  to 
the  Master  to  appoint  a  proper  person  to  manage  the  copartner- 
ship business  in  the  pleadings  mentioned,  and  to  receive  the  debts 
of  the  copartnership. 

'  For  a  history  of  the  proceedings  in  this  case,  see  2  M^N.  '&  G.  324,  356 
note.    See,  also,  S.  C,  4  De  G.,  M.  &  G.  115 ;  6  H.  L.  113. 

*  S.  C,  15  Jur.  363 ;  12  Beav.  419 ;  20  Beav.  139. 

'  2  Lindley  Partn.  (Eng.  ed.  1860),  849  et  seq. ;  Roberts  r.  Eberhardt, 
Kay,  148;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1727,  1728;  Sheppard  v,  Oxenford,  1 
K.  &  J.  491 ;  Evans  v.  Coventry,  5  De  G.,  M.  &  G.  911 ;  CoUyer  Partn.  (5th 
Am.  ed.)  §  353 ;  Hone  v.  Webb,  2  Edw.  Ch.  129 ;  Garretson  v.  Weaver,  3  Edw. 
Ch.  385 ;  Gowan  v.  Jeffries,  2  Ash.  296 ;  Henn  v,  Walsh,  2  Edw.  Ch.  129 ; 
Law  p.  Ford,  2  Paige,  310;  Walker  v.  House,  4  Md.  Ch.  39 ;  Birdsall  v.  Colie, 
2  Stockt.  Ch.  63. 

*  1  Dan.  Ch.  Pr.  (4ih  Am.  ed.)  333;  Bailey  v.  Birkenhead  Railway  Co.,  12 
Beav.  433,  440 ;  6  Railway  Cases,  256 ;  14  Jur.  119. 
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The  bill,  which  was  filed  on  the  6th  December,  1849,  stated  that 
in  the  month  of  May,  1848,  the  plaintiff,  Charles  James  Hall, 
agreed  with  the  defendant,  Charles  John  Hall,  who  had  for  some 
years  previously  carried  on  the  businesses  of  a  brfewer,  maltster, 
coal  merchant,  and  wine  and  spirit  merchant,  to  enter  into  a  part- 
nership with  him  in  his  said  several  businesses  for  the  term  of 
twenty-one  years  from  the  25th  March,  1848,  upon  the  terms 
and  conditions  mentioned  in  a  certain  indenture  *  or  articles  *  80 
of  copartnership,  dated  the  20th  March,  1848,  which  were 
fully  set  out  in  the  bill. 

The  bill  further  stated  that  the  said  copartnership  was  entered 
upon  and  carried  on  by  the  defendant  and  plaintiff  pursuant  to  the 
said  articles,  and  the  same  had  ever  since  and  at  the  time  of  the 
filing  of  the  bill  continued  to  be  so  carried  on.  The  bill  then  set 
out  various  matters,  the  effect  of  which  was  to  show  tliat  the 
defendant  had  interfered  with  the  plaintiff  exercising  his  rights  as 
a  partner,  and  had  in  several  other  particulars  acted  contrary  to 
the  articles,  specifying,  among  such  particulars,  a  refusal  by  the 
defendant  to  open  a  joint  banking  account  for  the  purposes  of  the 
partnership,  according  to  the  terms  of  the  articles. 

The  bill  prayed  that  the  articles  might  be  performed  and  carried 
into  execution ;  that  the  defendant  might  be  decreed  to  concur 
with  the  plaintiff  in  opening  a  joint  banking  account  for  the  pur- 
pose of  the  copartnership ;  that  the  defendant  might  come  to  an 
account  of  the  copartnership  dealings  and  transactions  from  the 
commencement  thereof,  and  might  also  account  f6r  all  copartner- 
ship moneys  received  by  him  from  the  commencement  of  the 
copartnership,  the  plaintiff  being  ready  and  willing,  and  offering 
to  account  for  all  copartnership  moneys  received  by  him  from  the 
commencement  of  the  copartnership ;  that  the  defendant  might  be 
restrained  from  receiving  and  collecting  the  copartnership  debts 
and  moneys,  and  that  some  proper  person  might  be  appointed  to 
collect  and  receive  the  same  for  the  use  of  the  copartnership  ;  that 
tlie  defendant  might  be  in  like  manner  restrained  from  applying 
any  of  the  moneys  and  effects  of  tlie  copartnership  otherwise  than 
in  the  ordinary  business  thereof,  and  from  drawing,  accepting, 
indorsing,  or  negotiating,  any  bill  or  bills  of  exchange  or 
promissory  note  or  *  notes  in  the  name  of  the  copartnership,  *  81 
otherwise  than  in  the  common  course  of  the  business  of  the 
copartnership;  that  the  defendant  might  be  in  like  manner  re- 
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strained  from  doing  any  act  which  might  obstruct  or  interfere  with 
the  plaintiff  in  the  active  management  and  conduct  of  the  trade 
and  business  of  the  copartnership,  and  from  restricting  the  plain- 
tiflF  in  the  exercise  and  enjoyment  of  his  rights  as  such  copartner. 
The  defendant  put  in  his  answer  on  the  16th  January,  1850. 
On  the  26th  January,  1860,  an  injunction  was  granted  by  the 
Master  of  the  Rolls  restraining  the  defendant  from  applying  any 
of  the  moneys  and  effects  of  the  copartnership,  otherwise  than 
in  the  ordinary  business  thereof,  and  also  from  obstructing  or 
interfering  with  the  plaintiff  in  the  exercise  of  his  rights  under 
the  articles.  The  defendant  having  subsequently  done  various 
acts  which  the  plaintiff  insisted  were  a  violation  of  the  injunction, 
the  plaintiff  on  the  8th  May,  1860,  moved  for  a  receiver  and 
manager,  and  that  the  defendant  might  be  committed  for  a  breach 
of  the  injunction,  supporting  the  application  by  affidavits  of  the 
acts  done.  That  part,  however,  of  the  motion  which  asked  for 
the  commitment  of  the  defendant  was  not  pressed.  The  defend- 
ant appeared  in  person  in  opposition  to  the  motion,  and  com- 
plained that  he  was  taken  by  surprise;  but  the  Master  of  the 
Rolls,  being  satisfied  that  this  was  not  the  case,  made  the  order 
for  the  manager  and  receiver  now  sought  to  be  discharged. 

Mr,  Lloyd  and  Mr.  Hislop  Clarke ,  in  support  of  the  motion. 
The  bill  in  this  case  is  not  for  a  dissolution,  but  for  the  specific 
performance  of  the  articles  of  partnership  with  a  view  of  con- 
tinuing the  partnership.      The  Court  never  appoints  a  i^ceiver 

and  manager  of  a  partnership  business,  except  with  a  view 
*  82   to  its  being  *  wound  up.     Formerly  the  Court  only  gi-anted 

a  receiver  in  cases  where  the  partnership  was  actually  dis- 
solved :  in  modern  times,  however,  it  has  gone  rather  further,  but 
only  to  the  extent  of  granting  a  receiver  where  it  appears  proba- 
ble that  on  the  hearing  a  dissolution  will  be  decreed.  No  case  of 
exclusion  by  the  defendant  of  the  plaintiff  is  made  out.  Tlie 
granting  of  the  receiver  and  manager  in  the  present  case  is  con- 
trary to  the  scope  and  intention  of  the  plaintiff's  bill ;  and  nothing 
could  be  more  inconvenient  than  to  throw  upon  the  Court  the 
management  of  a  partnership  such  as  this,  where  there  are  many 
things  to  be  done  necessarily  dependmg  on  the  personal  character 
and  knowledge  of  the  partners. 
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They  referred  to  and  commented  on  the  following  authorities : 
Oliver  v.  Hamilton^  (a)  Waters  v.  Taylor,  (6)  Harrison  v.  Armit- 
age^  (c)  Forman  v.  Homfray,  (rf)  Goodman  v.  Whilcombj  (e) 
Marshall  v.  (7o/ma»,  (g-)  Richards  y.  Daviesj  (A)  Cbn*^  v.  .Hir- 
m,  (t)  iSmAA  V.  Jeyes.  (A)  They  contended  that  the  case  of 
Const  V.  Harris  (t)  differed  from  the  other  cases,  being  very  spe- 
cial in  its  facts,  and  the  Court  proceeding  there  on  the  footing  of 
a  deed  by  which  all  the  parties  were  bound ;  that  that  case  was 
thus  taken  out  of  the  list  of  authorities  properly  referable  to  the 
point  under  discussion. 

Mr.  Bacon  and  Mr.  Welfordy  for  the  plaintiff,  and  in  support  of 
the  order  of  the  Master  of  the  Rolls,  contended  that  the 
eflfect  of  the  authorities  was  to  show  *  that  where  a  suit  *  83 
is  instituted  to  compel  the  performance  of  a  partnership 
agreement,  or  of  a  covenant  in  the  nature  of  such  an  agreement, 
the  Court  will  make  such  interim  orders  as  will  enable  any  decree 
it  may  make  on  the  hearing  to  be  effectual ;  that  thus  the  general 
proposition,  that  a  receiver  is  only  granted  in  reference  to  a  disso- 
lution, was  to  be  taken  with  considerable  modification. 

They  referred  to  the  following  cases  as  more  or  less  supporting 
the  proposition  for  which  they  contended :  Malcolm  v.  Montgowr 
ery,  (Z)  Wilson  v.  Greenwood,  (m)  Skipp  v.  Harwood,  (n)  Wall- 
worth  V.  Holt,  (o)  Richardson  v.  Hastings,  (j>)  Mngland  v. 
Curling,  (9)  Thomas  v.  Davies,  (r)  Miles  v.  Thomas,  («)  Bow- 
man V.  Bell,  (t)  Fairthorne  v.   Weston,  (u) 

(a)  2  Anst.  453.  (h)  2  Russ.  &  M.  347. 

lb)   15  Ves.  10.  (i)  Turn.  &  R.  496. 

(c)  4  Madd.  143.  (k)  4  Beav.  503. 

(d)  2  V.  &  B.  329.  (0   2  Moll.  500. 
(c)    IJ.  &  W.  689.  (w)  1  Swanst.  471. 
(g)  2  J.  &  W.  266. 

(n)  2  Swanst.  586;  S.  C,  3  Atk.  564.     On  this  case  being  referred  to,  the 

Lord  Chancellor  observed  that,  looking  at  the  whole  of  the  facts  mentioned, 

the  rait  must  have  had  reference  to  a  dissolution  of  the  partnership ;   and  Mr. 

Hislop  Clarke  then  stated  that  he  had  examined  the  Registrar's  book,  and  found 

'  this  to  be  the  fact. 

(o)  4  M.  &.  C.  619.  (*)  9  Sim.  606. 

(p)  7  Beav.  301,  823.  (0    14  Sim.  392. 

(q)  8  Beav.  129.  (m)  3  Hare,  387. 

(r)  11  Beav.  29. 
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Mr.  Lloydy  in  reply. 

The  Lord  Chancellor.  —  Upon  the  best  consideration  I  can  give 
to  this  case,  I  think  the  order  that  has  been  made  cannot  be  sup- 
ported. It  does  not  appear  to  me  to  be  consistent  with  the  course  of 
authority  that  has  prevailed  in  the  Courts ;  and  I  am  not  surprised 
at  that,  when  my  attention  is  directed  to  the  extreme  difficulty  which 
must  result  from  the  prosecution  of  such  an  order  under  cir- 
*  84  cumstances  *  like  the  present.  It  is  extremely  unfortunate 
for  the  Court  when  applications  are  made  which  depend  upon 
certain  principles  of  law  upon  which  the  jurisdiction  of  the  Court 
is  founded,  that  persons,  who  are  totally  incompetent  of  bringing 
before  the  Court  what  has  been  the  state  of  the  authorities  or  to 
show  how  they  apply  to  the  circumstances  of  the  case,  should 
attempt  to  conduct  their  own  business :  they  are  wholly  incapable 
of  doing  justice  to  their  case,  or  of  calling  the  attention  of  the 
Court  to  the  circumstances  material  to  its  decision. 

In  this  case  it  appears  that  in  the  first  instance  a  motion  was 
made  for  an  injunction,  and  afterwards  a  motion  to  commit  for  a 
breach  of  that  injunction  and  for  the  appointment  of  a  receiver. 
What  passed  in  reference  to  the  granting  of  the  injunction  does 
not  very  distinctly  appear  beyond  this,  that  the  allegation  on 
the  part  of  the  plaintiff  was  not  satisfactorily  answered  on  the 
part  of  the  defendant ;  namely,  that  the  defendant  had  not  ob- 
served, but  had  violated,  some  of  the  articles  of  the  copartnership. 
He  was  therefore  enjoined  against  the  continuance  of  that. breach 
of  the  articles  with  which  he  was  charged,  so  far  as  it  was  sup- 
posed to  be  made  out.^  With  the  propriety  of  that  injunction, 
either  as  to  the  circumstances  under  which  it  was  granted  or 
as  to  its  particular  terms,  I  do  not  think  that  the  Court  has  at 
present  any  thing  to  do.  I  will  therefore  assume  for  the  purpose 
of  the  present  motion  that  the  injunction  was  properly  granted, 
and  that  if  it  was  disobeyed  there  was  a  known  remedy,  which 
it  was  open  to  the  plaintiff  to  obtain  against  the  party  so  disobey- 
ing, but  that  could  not  give  ^ny  power,  according  to  the  practice  of 

>  See  Hall  v.  Hall,  12  Beav.  414,  419 ;  20  Beav.  139 ;  Marshall  v,  Waitson, 
25  Beav.  501,  504;  Turner  v.  Major,  3  Giff.  442;  Bradbury  v,  Dickens,  27 
Beav.  53;  Seton,  917,  918;  2  Lindley  Partn.  (Eng.  ed.  1860).  840  et  seq.;  2 
Dan.  Ch.  Pr.  (4th  Am.  ed.)  1660,  1727,  1728;  CoUyer  Partn.  (5th  Am.  ed.), 
§  340,  and  notes. 
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the  CSourt,  to  abandon  that  remedy  and  to  substitute  another  rem- 
edy of  a  totally  different  nature.  I  cannot  eonceiye,  that  if 
a  party  is  not  prepared  *  to  ask  for  a  commitment  for  a  *  85 
breach  of  an  injunction,  he  can  ask  to  substitute  the  appoint- 
ment of  a  receiver  and  mani^r.  The  rights  to  those  different 
remedies  are  essentially  distinct,  and  depend  upon  totally  different 
grounds  and  circumstances. 

The  motion  I  consider  was  made  before  the  Master  of  the  Rolls 
for  a  receiver  and  manager,  and  upon  that  occasion  in  all  prob- 
ability the  case  was  opened  on  the  part  of  the  plaintiff  presenting 
to  the  mind  of  the  Master  of  the  Bolls  certain  breaches  of  the 
articles  of  copartnership  of  such  a  nature  as  might  or  might  not 
fiimish  a  ground  for  the  plaintiff  to  pray  a  dissolution.  I  think  it 
is  extremely  probable  (though  not  likely  to  be  so  intended),  from 
the  result,  that  the  Master  of  the  BoUs'  attention  was  directed  to 
those  acts  of  alleged  misconduct  on  the  part  of  the  defendant; 
and  that  it  was  assumed  that  the  plaintiff  was  seeking  for  a  dia- 
solution  of  the  partnership  upon  those  grounds,  and  that  the 
distinction  between  the  injunction  for  breach  of  the  articles  of 
copartnership,  aad  the  appointment  of  a  receiver  and  manager 
with  a  view  to  dissolution,^  was  not  presented  to  the  mind  of  the 
Master  of  the  Bolls.  The  defendant  was  incompetent  to  do  it„ 
and  the  plaintiff's  object  a^d  tlie  object  of  his  counsel  was  to  caU 
the  attention  of  the  Ck>urt  to  a  totally  different  view  of  the  case. 
K  the  attention  of  the  Masteiwof  the  Bolls  had  been  called  to  the 
state  of  the  record,  and  to  the  application  of  the  general  principles 
which  have  prevailed  in  the  appointment  of  receivers  or  managers^ 
I  cannot  but  think,  from  my  knowledge  of  the  extreme  care  and 
accuracy  of  that  learned  Judge,  that  if  he  had  intended  to  overrule 
any  of  the  previoua  decisions  he  would  have  stated  distinctly  his 

*  In  2  Lindley  Fartn.  (£ng.  ed.  1860),  p.  840.  it  is  said:  **The  appointment 
of  a^  receiver,  it  is  true,  always  operates  as  an  injunction,  for  the  Coart  will  not 
suffer  its  officer  to  be  interfered  with  by  any  one ;  but  it  by  no  means  follows 
tbat  because  the  Court  will  not  take  tiie  aflSiirs  of  a  partnership  into  its  own 
huMb,  it  will  not  restrain  some  one  or  more  of  the  partners  from  doing  what 
may  be  complained  of.^  And  it  is  added  in  note:  "Although  the  appointment 
of  a  receiver  operates  as  an  injunction,  the  Court  will  often  grant  an  injunction 
as  well  aJi  a  receiyer,  to  mark  its  sense  of  the  imi»x)priety  of  the  conduct  of  those 
it  specially  restrains*  see  per  V .  C.  Eindxrslet  in  Evans  v,  Coventry,  3  Drew. 
S2."  See  as  to  the  distinction  refeired  to  in  the  text,  2  Lindley  Partn.  (£ng;. 
ed.  1860),  851,  862. 
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intention  so  to  do,  and  have  stated  ample  grounds  to  justify  the 
conclusion  to  which  he  came ;  but  nothing  appears  to  have 

*  86   fallen  from  him  *  tending  to  show  that  his  Lordship  at  that 

time  intended  or  contemplated  introducing  any  decision  in 
the  slightest  degree  inconsistent  with  what  had  been  the  previous 
course  of  proceeding  adopted  by  the  Court. 

Now  it  appears  that  this  is  a  bill,  m  which  the  plaintiff  complains 
that  the  articles  of  the  partnership  have  not  been  observed,  but  be 
does  not  make  that  complaint  the  foundation  of  a  prayer  that  he 
may  be  relieved  from  the  partnership ;  ^  on  the  contrary,  his  sole 
object  is  to  establish  the  partnership  and  to  enforce  its  being 
carried  on  according  to  its  terms.  It  is  therefore  not  a  case  which 
at  all  falls  within  that  class  of  decisions  where  a  party  who  com- 
plains of  a  breach  of  the  articles  of  the  partnership  elects  to  make 
that  complaint  the  foundation  of  a  prayer  for  'dissolution.  The 
general  principle  resulting  from  all  the  authorities,  as  far  as  I  can 
collect,  appears  to  be,  that  breaches  of  articles  of  partnership  are 
not  necessarily  the  foundation  of  a  dissolution,  but  that  when  those 
breaches  are  of  such  a  nature  as  to  show  that  a  partnership  can- 
not be  carried  on  for  the  benefit  of  the  parties  according  to  the 
original  intention  as  apparent  from  the  article9,  inasmuch  as  one 
side  has  put  an  end  to  the  partnership  according  to  the  original 
agreement  and  articles,  in  such  a  ca^  the  oAier  party  may  be 
relieved  from  the  partnership,  although  there  is  no  express  pro- 
vision that  the  partnership  should  (ietermine  upon  the  breaches 
complained  of  or  any  others.  This  is  done  upon  the  ground  that 
virtually  the  parties  have  determined  the  partnership,  or  at  least 
that  one  has,  so  far  as  he  is  concerned,  withdrawn  himself  from 
the  partnership  according  to  the  articles,  and  that  the  other,  by 
reason  of  such  conduct,  claims  to  be  relieved  or  prays  a  dissolu- 
tion.   In  every  case,  therefore,  when  complaints  are  made 

*  87   *  of  breaches  of  the  articles,  it  must  be  seen  with  what  view 

those  complaints  are  urged,  whether  they  are  urged  with  a 
view  of  making  them  the  foundation  of  dissolution,  or  of  a  decree 
enforcing  and  carrying  on  the  partnership  according  to  the  original 
terms,  and  preventing  by  proper  means  those  breaches  recurring 

*  It  is  not,  however,  necessary,  in  order  to  induce  the  Court  to  interfere, 
that  the  plaintiff  should  by  his  bill  ezpresslf  pray  for  a  dissolution.  2  Lindley 
Partn.  (Eng.  ed.  1S60),  850;  Sheppard  o.  Ozenford,  1  K.  &  J.  491 ;  Evans  v. 
Coventry,  5  De  6.,  M.  &  6.  911,  reversing  same  case,  8  Drew.  75. 
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which  have  before  happened  by  reason  of  the  conduct  of  one  of 
tiie  parties. 

Now,  in  this  case,  the  plaintiff  prays  the  establishment  of  the 
partnership  according  to  its  terms ;  that  is  to  say  a  specific  per- 
formance of  the  articles.  In  the  course  of  the  suit  he  finds  it 
necessary  to  move  for  an  iTUerim  injunction,  and  he  shows  reason- 
able grounds  that  it  is  proper  for  his  safety  to  secure  as  far  as  can 
be  secured  under  the  authority  of  the  Court,  the  partnership  being 
carried  on  until  the  hearing  according  to  the  articles.  Having  got 
an  injunction,  he  subsequently  becomes  dissatisfied  with  the  state 
of  things  notwithstanding  that  injunction,  and  he  then  comes  and 
prays  for  a  receiver.  Now  is  his  suit  in  such  a  form,  and  has  he 
piBfiented  his  complaint  in  such  a  manner,  as  to  entitle  him  to  ask 
for  this  species  of  relief  ?  Are  the  acts  which  he  has  made  the 
foundation  of  his  application  of  such  a  nature  as  to  show  that, 
when  the  hearing  comes  on,  it  will  be  nugatory  for  the  Court  to 
decree  a  specific  performance  of  the  articles  according  to  the 
prayer  of  the  bill,  which  must  be  the  foundation  of  ttat  relief? 
Has  he  shown  that  the  acts  that  have  occurred  aj'e  of  such  a  nature 
that,  although  at  the  time  he  presented  his  bill  and  framed  his 
prayer  for  relief  his  object  was  .to  establish  the  partnership,  yet, 
by  reason  of  the  subsequent  conduct  of  the  defendant,  the  state  of 
things  is  altered,  and  that  the  partnership  can  no  longer  be  carried 
on  with  reasonable  advantage  to  him,  according  to  the  original 
terms  ?  *  He  might  have  amended  his  bill,  and  adapted  his  *  88 
prayer  to  any  state  of  circumstances  which  would  justify  any 
variation  he  might  be  advised  to  make  ;  but  with  the  prayer  stand- 
ing for  a  specific  performance,  or,  in  other  words,  for  the  establish- 
ment and  continuance  of  the  partnership,  he  comes  and  asks  for  a 
receiver  and  manager  to  be  appointed. 

Having  attended  to  the  various  cases  which  have  been  cited,  they 
appear  to  me  to  be  all  one  way,  down  to  the  very  last  case  that 
has  been  referred  to  of  Smith  v.  Jepes.  (a)  I  find  but  one  case 
in  which  any  expression  is  at  all  equivocal,  as  far  as  I  can  judge. 
I  do  .not  mean  to  say  that  from  some  of  the  cases  sentences  might 
not  be  extracted  upon  which,  when  taken  apart  from  the  context 
and  considered  without  reference  to  the  subject-matter  to  which 
they  were  addressed,  it  might  be  possible  to  found  a  doubt ;  but 

(a)  4  Beav.  503. 
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taking  ike  context  in  all  the  cases,  and  considering  what  falls 
from  the  Court  as  construed  and  as  made  intelligible  bj  that 
context,  I  do  not  see  that  any  doubt  exists.  Without  going  into 
the  particulars  of  the  case  of  Oliver  y.  SamiUon^  (a)  I  do  not  find 
that  the  Court  there  laid  down  any  thing  which  seems  to  me  to  be 
inconsistent  with  all  the  subsequent  authorities,  or  which  at  all 
impugns  the  general  doctrine,  which  I  conceive  to  be  clear,  that 
where  it  is  not  the  object  of  the  suit  to  obtain  a  dissolution  of  a 
partnership,  but  on  the  contrary  to  continue  the  partnership,  it  is 
not  according  to  the  practice  of  the  Court  to  grant,  in  the  course 
of  that  suit,  the  appointment  of  a  receiver  and  manager. 

Two  cases  were  mentioned  that  appear  to  have  some 
*  89  expressions  in  them  which  seem  to  be  favourable  to  the  *  plain- 
tiff; namely,  Wilson  v.  Oreenwoody  (b')  Ovodman  v.  Whit* 
comb,  (c)  With  respect  to  the  former,  what  there  fell  from  Lord 
Eldon  clearly  meant  that  a  party  might  so  misconduct  himself,  by 
excluding  his  fellow-partner  from  a  proper  participation  in  the 
management  of  the  business,  as  might  fornidi  a  groimd  for  dis- 
solution ;  but  that  statement  occurs  in  the  course  of  observations 
all  directed  with  reference  to  the  principle  that  a  receiver  and 
manager  was  to  be  appointed  in  reference  to  dissolution ;  and  then 
having  his  mind  directed  to  the  subject  of  dissolution,  his  Lord- 
ship refers,  amongst  the  causes  of  dissolution,  to  the  exclusion 
by  one  partner  of  the  other.  The  case  of  O^oodman  v.  Whiicomb  (c) 
is  perfectiy  plain  and  intelligible,  and  shows  that  Lord  Eldon  had 
not  at  all  altered  his  view  upon  the  matter,  and  removes  any 
doubt  or  ambiguity  as  to  the  meaning  of  the  expression  to  be 
found  in  the  other  case. 

In  WaUwQrth  v.  HoU  (f/),  the  point  that  arose  was  of  a  very 
distinct  nature  from  that  now  under  discussion.  The  partnership 
there  had  ceased  to  be  carried  on,  the  concern  was  insolvent,  and 
the  parties  were  indisposed  to  raise  any  capital.  Under  these 
circumstances,  the  property  of  the  partnership  was  likely  to  be  lost 
to  all  parties  between  the  period  of  the  motion  and  the  hearing, 
unless  the  Court  interfered  to  preserve  it ;  and  although  the  bill 
had  not  the  word  ^^  dissolution  "  in  it,  yet  it  was  plain  that  it  was 
its  object  and  necessaiy  effect  to  put  an  end  to  the  concern.  The 
case,  therefore,  stood  upon  precisely  the  same  basis  as  if  the  bill 

(a)  2  Anat.  463.  .  (c)  IJ.  &  W.  689. 

(6)  1  Swank.  471.  <<l)  4  M.  &  C.  619. 
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had  been  filed  exdusivelj  for  the  purpose  of  the  dissolution  and 
<he  winding  up  of  the  concern.^ 

*  In  Canst  v.  Harris  (a),  which  is  the  only  case  that  intro-  *  90 
duces  any  ambiguity,  there  is  certainly  an  expression  that 
would  seem  favourable  to  the  plaintiff.  Lord  Eldon  says,  ^'  The 
most  prominent  point,  on  which  the  Court  acts,  in  appointing  a 
leceiyer  of  a  partnership  concern,  is,  the  circumstance  of  one 
partner  baring  taken  upon  himself  the  power  to  exclude  another 
partner  from  as  fiill  a  share  in  the  management  of  the  partnership, 
as  he,  who  assumes  that  power,  himself  enjoys."  Now  the 
receiver  that  was  asked  for  in  that  case  was  a  receiver  wholly 
unconnected  with  the  management:  he  was  to  receive  either  the 
rent  unQer  a  lease  if  the  parties  thought  fit  to  adopt  that  lease,  or 
the  admission  money  taken  at  the  entrance  of  the  theatre,  suppos- 
ing the  lease  was  repudiated  or  not  acted  upon,  and  he  was  to 
apply  it  according  to  certain  terms  and  provisions,  which  the  parties 
themselves  had  provided.  The  case  itself  was  a  peculiar  and  extra- 
ordinary one :  the  receiver  there  had  a  simple  duty  to  perform ;  it 
may  be  considered  as  purely  ministerial ;  he  was  to  receive  all  that 
the  persons  paid  for  their  entrance  to  the  theatre,  and  to  apply  it 
according  to  a  certain  specific  arrangement  that  the  parties  had 
before  directed ;  and  he  was  to  do  that  until  the  hearing  of  the 
cause.  The  case  appears  to  me  to  be  very  distinguishable  in  its 
eireumstances  from  the  other  cases  which  have  been  referred  to ; 
and  taking  the  expression  there  used  as  applied  to  the  receiver 
there  asked  for,  it  does  not  become  applicable  to  the  case  now 
under  discussion.  I  can  readily  conceive  a  case  where  ^be  ques- 
tion might  be  one  of  the  receipt  of  money  only,  and  where,  if  the 
money  was  allowed  to  be  received  by  the  parties,  it  ^ould  not  be 
applied  to  its  proper  purposes,  and  thus  at  the  hearing  of  the 
cause,  there  would  *  be  a  failure  of  justice,  unless  the  Court  *  91 
interposed  in  the  mean  time.  Thus  it  seems  to  me,  that  the 
ease  of  Const  v.  Harris  (a)  is  not  to  be  taken  as  an  authority  at 
all  inconsistent  with  the  general  course  of  decision  tiiat  has  pre- 
vailed. 

Then,  if  I  am  correct  in  the  conclusion  to  which  I  have  come, 
tbat  by  the  rule  and  practice  of  this  Court  a  receiver  or  manager 
18  only  granted  where  it  is  ancillary  to  the  object  of  dissection,  I 

(a)  Turn.  &  R.  496. 
>  See  Cropper  v.  Cobura,  2  Cartis,  465,*473,  474. 
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need  not  go  into  every  possible  case  which  may  arise,  but  have 
only  to  act  upon  that  rule.  The  general  doctrine  belonging  to  all 
Courts  is,  that  a  principle  once  established  is  to  be  adhered  to  and 
applied  to  new  cases,  so  as  to  give  effect  to  it  in  the  best  possible 
way.  Thus  a  case  might  arise  where  a  party  was  so  conducting 
himself  that,  unless  a  manager  was  appointed  before  the  hearing, 
the  partnership  concern  might  in  the  mean  time  be  destroyed  ;  and 
the  Court  woidd  no  doubt  apply  the  principle  to  that  case. 

Such  however  is  not  the  case  before  me,  where  there  is  a  part- 
ner against  whom  insolvency  is  not  charged,  who  has  brought  in 
the  whole  of  the  capital,  and  who  it  is  not  suggested  is  not  per- 
fectly competent  to  answer  for  any  money  that  may  come  to  his 
hands.  It  is  said  that  he  has  applied  a  part  to  his  own  phrposes, 
but  how  far  he  may  have  a  right  so  to  do  does  not  appear.  In  the 
absence  of  all'explanation  I  have  simply  before  me  the  case  of  a 
person  who  is  under  the  peril  of  an  injimction  against  the  misap- 
plication of  the  funds,  against  whom  there  is  no  motion  to  commit 
for  a  breach  of  that  injunction,  and  who  is  not  shown  to  be  so 
*  92  circumstanced  as  to  make  any  interference  *  essential  to  the 
security  of  the  parties  pending  the  cause  until  its  hearing. 
It  seems  to  me,  therefore,  that  there  is  no  circumstance  in  tliis 
case  which  warrants  a  departure  from  what  I  conceive  to  be  the 
established  principle  of  the  Court. 

It  appears  to  me  also  that  granting  a  manager  instead  of  doing 
that  which  it  is  the  object  of  granting  a  receiver  or  manager  to  do, 
would  in  truth  be  destructive  of  it ;  for  it  is  perfectly  impossible 
that  this  concern  could  be  carried  on,  with  that  advantage  which 
both  parties  have  a  right  to  expect,  imtil  the  hearing,  to  which 
time  it  is  contemplated  that  the  partnership  shall  continue.  I  can- 
not adopt  the  view  which  has  been*  presented  to  me  in  the  course 
of  the  argument,  of  that  qualified  sort  of  management  which 
would  leave  the  parties  to  manage  the  concern  for  themselves 
under  the  supervision  of  a  manager  appointed  by  the  Court..  It 
appears  to  me  that  interfertence  with  the  manager  in  any  substan- 
tial degree  would  be  a  contempt  of  the  Court,  punishable  just  as 
much  as  a  breach  of  the  injunction.  The  business  to  be  carried 
on  is  one  which  requires  personal  skill ;  and.it  seems  to  me  that 
the  manager  cannot  by  possibility  conduct  it  in  such  a  manner  as 
to  preserve  it  entire  for  the  benefit  of  the  partners  after  the  hear- 
ing of  the  cause,  supposing  a  decree  shall  be  made  to  carry  it  on. 
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I  ihinky  therefore,  that  from  the  circumstance  of  the  attention 
of  the  Master  of  the  Bolls  not  being  called  to  the  state  of  the 
record,  and  to  the  prayer  of  the  bill  being  exclusively  or  for  the 
main  part  directed  to  the  establishment  of  the  partnership  and  to 
the  carrying  it  on,  and  as  the  acts  imputed  to  the  defendant  are  by 
no  means  destructiye  of  the  partnership  in  the  sense  that  a 
decree  would  not  be  available  for  carrying  it  on  *  by  reason  *  93 
of  his  intermediate  ^cts,  no  sufficient  grounds  -were  laid 
before  the  Master  of  the  Bolls,  to  warrant  the  order  that  is  now 
complained  of.  The  appeal  must  therefore  be  allowed,  and  the 
order  of  the  Court  below  must  be  discharged. 

Mr.  Jjloyd,  —  Tour  Lordship  will  make  the  order  that  should 
have  been  made  in  the  Court  below ;  namely,  to  refuse  the  motion 
with  costs. 

The  Lord  Chancellor.  —  I  do  not  think  there  should  be  any 
costs  below.  Parties  have  no  right  at  the  peril  of  their  opponents 
to  come  into  Court  totally  unprepared,  and  to  occasion  expense  for 
want  of  the  Court  being  put  in  possession  of  the  proper  materials 
for  forming  its  judgment.  There  are  adequate  means  for  the  pro- 
tection of  such  parties,  and  if  they  choose  to  rely  upon  their  own 
efforts,  the  Court  will  aid  them  to  the  uttermost  of  its  power ;  but 
they  must  do  this  at  their  own  peril.  I,  therefore,  think  if  a  pariy 
puts  his  opponent  to  expense  for  want  of  the  Court  having  before 
it  that  assistance  without  which  justice  cannot  be  safely  admin- 
istered, he  should  do  that  at  the  risk  of  costs,  and  that,  therefore, 
the  original  motion  must  be  discharged  without  costs. 
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1850.    December  11, 12. 

A.  B.  being  sued  at  law  by  the  trustee  of  a  woman  to  whom  he  A.  B.  had  granted 
an  annuity  in  consideration  of  future  illicit  cohabitation,  pleaded  the  illegal 
nature  of  the  contract,  and  filed  his  bill  against  the  trustee  for  discovery  in 
aid  of  his  defence.  Hdd,  oyerruling  the  demurrer  of  the  trustee,  that  A.  B. 
was  entitled  to  such  discoveiy. 

>  a  C,  17  Sim.  51 ;  18  Jur.  798;  18  L.  J.  Ch.  4^. 
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In  this  case  the  Yioe-Ohanoellor  of  England  having  on  tihe  2d 
July,  1849,  alloTred  a  general  demnrrer  put  in  by  the  defendant 
William  Nettlefold  to  the  plaintiff's  bill,  a  report  of  which  will  be 
found  in  the  17th  vol.  of  Mr.  Simons's  Reports,  page  51,  the  plain- 
tiff Samuel  Yate  Benyon  now  appealed  to  the  Lord  Chancellor. 

The  bill,  which  was  filed  on  the  12tii  June,  1849,  and  to  which 
the  demurring  party  and  John  Phillips  Bearan  were  defendants, 
stated  tiiat  in  Uie  month  of  December,  18#7,  the  plaintiff  indis- 
creetly executed  a  certain  indenture,  which  was  fully  set  out  in 
tiie  biU. 

By  this  indenture,  dated  the  14th  December,  1847,  and  made 
between  the  plaintiff  of  the  first  part,  Caroline  Nettlefold,  spinster, 
of  the  second  part,  and  the  defendants  of  the  third  part,  after  recit- 
ing that  the  plaintiff,  being  minded  and  desirous  to  make  a  proyision 
for  C.  Nettlefold,  had  lately  agreed  with  the  defendants  to  grant  an 
annuity  or  yearly  smn  of  200^.  to  be  paid  to  C.  Nettlefold,  firee 
firom  taxes  and  clear  of  all  other  deductions  whatsoever,  for  and 
during  the  natural  life  of  C.  Nettlefold :  it  was  witnessed,  that,  in 
pursuance  of  the  said  agreement  and  in  consideration  of  10^.,  the 
plaintiff  granted  unto  the  defendants,  their  executors,  administra- 
tors, and  assigns,  for  and  during  the  natural  life  of  C.  Nettlefold,  one 
annuity  or  clear  yearly  sum  of  2002.  to  be  paid  half-yearly,  it  being 
declared  that  the  defendants  should  pay  the  said  annuity 

*  95    *  unto  C.  Nettlefold  for  and  during  her  natural  life  for  her 

separate  use  independent  of  any  husband  she  might  at  any 
time  marry,  and  that  without  power  of  anticipating,  charging,  and 
assigning  or  incumbering  any  future  payments  thereof,  and  that 
the  receipts  alone  of  C.  Nettlefold  should  be  good  and  valid  wttether 
she  should  be  covert  or  sole  to  the  defendants  for  the  payment  of 
the  said  annuity  or  any  part  thereof;  and  the  plaintiff  covenanted 
in  the  usual  way  with  the  defendants  for  the  due  payment  of  the 
annuity ;  and  the  indenture  contained  the  usual  provisions  for  the 
appointment  of  new  trustees  by  C.  Nettlefold,  and  for  the  indem- 
nity of  the  trustees ;  and  also  a  proviso  that  if  it  should  at  any 
time  happen  that  C.  Nettlefold  should  become  a  bankrupt  or  take 
the  benefit  of  any  Act  for  the  relief  of  Insolvent  Debtors,  the 
grant  and  every  thing  theinein  contained  should  cease,  determine, 
and  become  absolutely  void. 

The  bill  then  contained  the  following  statements :  That  the  said 
indenture  is  valid  on  the  face  thereof,  and  that  the  consideration 
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for  the  Bame  as  stated  and  appearing  by  the  said  deed  is  free  from 
legal  objection ;  however  the  plaintiff  shows,  and  the  fact  is,  that 
the  consideration  for  the  said  deed  was  a  prospective  illicit  cohabi- 
tation and  improper  connection  subsequently  had  between  the  plain- 
tiff and  the  said  0.  Nettlefold,  and  that  the  said  deed  is  invalid ; 
and  the  plaintiff  shows  that,  after  the  execution  of  the  said  deed, 
the  plaintiff,  seeing  the  impropriety  of  the  said  connection,  and 
finding  himself  duped,  broke  off  and  discontinued  the  same  alto- 
gether. And  the  bill,  after  setting  out  applications  made  to  the 
plaintiff  for  payment  of  the  annuity,  and  his  refusal  to  comply 
with  such  applications,  proceeded  as  follows :  That  the  said  defend- 
ants well  knew  that  the  consideration  for  which  the  said 
*  deed  was  executed  by  the  plaintiff  was  immoral  and  illegal ;  *  96 
nevertheless  the  said  W.  Nettiefold  hath  recently,  without 
any  previous  communication  with  the  said  J.  P.  Beavan  and  contrary 
to  his  wishes,  commenced  an  action  at  law  in  her  Majesty's  Court 
of  Common  Reas  in  the  joint  names  of  the  said  W.  Nettiefold  and 
J.  P.  Beavan  to  recover  an  half-year's  annuity  upon  the  said  deed 
alleged  to  have  become  due  on  the  1st  of  January,  1849 ;  and  the 
plaintiff  hath  put  in  a  plea  to  the  said  action  to  the  effect  that  the 
said  deed  was  executed  and  delivered  by  the  plaintiff  to  the  said 
W.  Nettiefold  and  J.  P.  Beavan  in  consideration  of  the  said  C. 
Nettiefold  then  agreeing  with  the  plaintiff  unlawfiilly  and  im- 
morally to  cohabit  and  commit  fornication  with  the  plaintiff  and 
for  no  other  value  or  consideration  whatever;  that,  in  order  to 
enable  the  plaintiff  to  prove  the  truth  of  his  said  plea  and  defend 
the  said  action,  it  is  necessary  that  the  defendants  should  discover 
and  set  forth,  whether  the  said  indenture  of  the  14th  December, 
1847,  was  not  executed  by  the  plaintiff  for  some  immoral  considera- 
tion, and  whether  or  not  in  consideration  and  in  contemplation  of 
a  prospective  or  contemplated  cohabitation  or  immoral  connection 
between  the  plaintiff  and  the  said  C.  Nettiefold,  and  whether  at 
and  before  the  execution  thereof,  it  was  not  agreed,  understood,  or 
implied  that  a  future  illicit  cohabitation  or  immoral  connection  was 
to  take  place  between  the  plaintiff  and  the  said  C.  Nettlefold ;  and 
the  said  defendants  ought  to  set  forth  the  real,  true,  and  bond  fide 
consideration  for  the  said  deed,  and  the  full  and  true  particulars  of 
all  and  every  the  consideration  given  for  the  same,  and  whether 
an  illicit  cohabitation  and  immoral  connection  did  not  afterwards 
take  place  between  the  plaintiff  and  the  said  C.  Nettlefold ;  and 
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that  the  said  defendants  ought  also  to  set  forth  whether  at  or 
*97    shortly  previous  to  the  *  execution  of  the  said  deed  some 

discussion  or  disagreement  had  not  arisen  between  the  plain- 
tiff and  the  said  G.  Nettlefold  respecting  some  alleged  and  pre- 
tended marriage  of  the  said  G.  Nettlefold,  and  whether  frequent 
communications  and  con*espondence  and  interviews  did  not  take 
place  between  the  plaintiff  and  the  defendants  and  the  said  G. 
Nettlefold  respecting  the  execution  of  the  said  deed,  and  the  par- 
ticulars and  effect  thereof;  and  whether  the  said  defendants  have 
not  had  conversations  with  each  other  and  the  said  G.  Nettlefold 
and  others,  in  which  thej  have  admitted  the  inmioral  considera- 
tion given  for  the  said  indenture  and  the  matters  hereinbefore 
alleged  and  that  the  plaintiff  had  been  duped. 

The  bill  prayed  that  the  defendants  might  make  a  full  and  true 
discovery  of  all  and  every  the  matters  aforesaid,  and  might  in  the 
mean  time  be  restrained  from  proceeding  in  the  said  action,  and 
from  commencing  any  other  proceeding  at  law  against  the  plaintiff 
touching  the  matters  aforesaid. 

Mr.  Wood  and  Mr.  Birdj  for  the  plaintiff. — The  Vice-Ghancellor 
has  miscarried  in  treating  this  as  a  bill  for  relief,  whereas  it  is  only 
for  a  discovery  in  aid  of  a  defence*  to  an  action  at  law.  The  deed 
in  the  present  case  has  nothing  on  the  face  of  it  illegal ;  but  ille- 
gality may  be  pleaded  as  a  defence  to  an  action  at  law  on  a  deed. 
Collins  V.  Blantem,  (a)  The  deed  being  given  in  consideration 
of  future  cohabitation  is  void  at  law.  *  Walker  v.  Perkins,  (6)  In 
the  cases  of  Franco  v.   Bolton  (c)   and  Batty  v    Chester  j  (d) 

where  demurrers  were  allowed,  the  bills  prayed  a  declara- 
*  98    tion  *  that  in  equity  the  deeds  might  be  declared  void :  here 

no  such  relief  is  asked.  The  principle  of  this  Court  is,  that 
where  a  party  is  sued  at  law  it*  will  aid  his  defence  by  discovery ; 
thus  a  bankrupt  cannot  sustain  a  bill  for  relief,  but  if  sued  at  law 
he  may  file  a  bill  for  discovery.  Lowndes  v.  Taylor,  (e)  In  AU 
bretcht  v.  Sussmann,  (g*)  which^  related  to  an  alien  enemy,  the  bill 
was  for  relief  as  well  as  discovery,  and  the  plea  to  that  bill  was 
allowed,  but  only  because  it  was  for  relief.  On  a  similar  principle 
an  outlaw  may  come  into  equity  to  set  aside  an  attachment  irreg- 

(a)  2  Wilfl.  841.  (d)  6  Bear.  108. 

Q})  3  Burr.  1568.  (e)  1  Madd.  423. 

(c)  3  Ves.  868.  (^)  2  V.  &  B.  823. 
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nlarly  issued  gainst  him,  though  he  could  not  apply  to  the  Court 
for  tiie  purpose  of  establishing  a  demand.  HawMns  y.  Hall,  (a)  In 
short  a  Coort  of  Equity  will  not  refuse  its  aid  to  the  parties  in  any 
action  at  law  proceeding  for  a  civil  remedy.  Thorpe  v.  Macaur 
ley,  (6)  Wilmot  v.  Maccabe.  (c)  In  Macaulay  v.  Shachelly  (^d) 
Lord  Eloon  puts  the  case  of  an  action  of  libel  being  brought  on 
such  a  book  as  the  Life  of  Harriet  Wilson ,  and  observes  ^'  it  would 
have  been  impossible  consistently  with  precedent,  and  what  we 
know  has  been  considered  law,  to  say,  that  if  that  action  had  been 
brought,  and  a  civil  right  was  to  be  tried,  a  Court  of  Equity  would 
not  assist  the  defendant  in  that  action  in  trying,  according  to  what 
was  alleged  upon  the  plea  of  justification,  the  fact,  whether  that 
justification  was  truly  or  not  pleaded."  It  is  quite  clear  that  this 
Court  would  have  assisted  the  present  plaintiff,  had  he  been  a 
defendant  to  a  bill  in  equity  brought  by  the  trustees  of  the  annuity. 
Ehye  v.  Moore,  (c)  The  only  case  in  which  a  bill  of  discovery  is 
demurrable,  and  of  which  the  defendant  can  by  possibility 
avail  himself,  *  is  where  the  situation  of  the  defendant  ren-  *  99 
ders  it  improper  for  a  Court  of  Equity  to  compel  a  discovery, 
as  where  the  discovery  might  tend  to  criminate  the  defendant. 
This  objection  cannot  apply  to  the  present  case,  for  no  discovery  is 
sought  in  the  bill  on  any  subject  which  could  involve  the  defendant 
in  any  criminal  responsibility.  The  objection,  if  sustainable  at  all, 
(ftight  to  have  been  by  plea.     [They  also  referred  to  Sismey  v. 

Mr,  Roll  and  Mr.  Hare^  contra.  —  The  arguments  of  the  plain- 
tiff proceed  on  a  fallacy :  they  contend  that  because  the  Court  has 
in  some  cases  granted  a  discovery  in  aid  of  a  defence  to  an  action 
at  law,  therefore,  that  in  all  cases,  a  plaintiff  is  entitled.  Every 
bill  is  in  reality  a  bill  of  discovery,  and  it  is  absurd  to  say  that 
this  bill  which  seeks  to  stay  proceedings  at  law,  is  not  pro  ta/nto 
for  relief;  but  assimiing  it  to  be  a  bill  for  discovery  merely,  still  it 
is  necessary  that  the  plaintiff  in  equiiy  should  show  by  his  bill  a 
case  in  which  a  Court  of  Equiiy  will  assume  a  jurisdiction.  There 
is,  in  fact,  only  a  technical  distinction  between  bills  for  discovery 
and  bills  for  relief;  and  if  a  Court  of  Equity  would  not  grant 

(a)  1  Beav.  73.  (d)  1  Bli.  N.  S.  96. 

(6)  6  Madd.  218.  (e)  2  S.  &.  S.  260. 

(c)  4  Sim.  268.  Ig)  17  Sim.  1. 
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relief  to  a  plaintiff,  situated  as  this  plaintiff  is,  it  follows  that  it 
would  not  do  that  which  is  tantamount  to  relief,  the  fact  being  that 
the  Court  is  asked  to  assist  in  a  matter,  where,  if  its  aid  had  been 
originally  invoked,  it  would  have  reAised  to  interfere.  As  to  the 
cases  of  an  alien  enemy  and  a  bankrupt,  there  is  nothing  unusual 
or  unjust  in  allowing  such  persons  to  be  sued ;  and  the  same  prin- 
ciple applies  to  the  case  of  an  outlaw  as  of  a  party  in  contempt. 
With  respect  to  Macaulay  v.  ShackeUj  (a)  it  is  only  because  a  plea 

of  justification  was  put  in,  that  the  discovery  was  awarded. 
*  100    The  particulars  of  discovery  *  here  sought  would  form  a 

chain  of  evidence  in  an  indictment  against  the  defendant 
for  a  conspiracy.  Bex  v.  Delaval,  (6)  Claridge  v.  Hoare.  (c) 
Although  the  carrying  out  of  such  an  agreement  as  that  entered 
into  by  the  parties  in  the  present  case  is  manifestly  against  public 
policy  and  its  illegality  may  be  pleaded,  yet  to  give  an  immunity  to  the 
seducer  would  be  equally  against  public  policy  and  morality.  The 
cases  on  the  general  subject  of  these  contracts  are  very  accurately 
classified  in  a  note  to  the  report  of  the  Yice-Ghancellor's  decision 
in  this  case,  contained  in  the  Jurist,  Vol.  XIII.  p.  798.  (d)    (They 

(a)  1  BU.  N.  S.  96.  (6)  8  Burr.  1434.  (c)  14  Ves.  59. 

(d)  The  note  above  referred  to  is  as  follows  (with  the  exception  of  one  or 
two  references  which  have  been  added)  :  — 

**  The  following  classification  of  the  cases  bearing  npon  the  doctrine  discossed 
in  the  principal  case  was  furnished  to  the  reporter  by  Mr.  A.  Smith,  who  w4k 
counsel  in  the  case  of  Sismey  o.  Eley »  and  may  be  found  useful :  — 

BiU  by  Man  for  relief.  *      BiU  by  Womanftn-  rdirf. 

Rdief  given.  Relief  gioen, 

Sismey  o. Eley  (13  Jur.  480, 17  Sim.  1).        Enye  v.  Moore  (1  S.  ft  S.  61) . 

Bdief  refused.  Relief  refused. 

Bodly  v. (2  Ch.  Ca.  15—1680,         Priest  v.  Parrot  (2  Ves.  160—1751). 

Lord  Nottikohah). 
Whaley  v.  Norton  (1  Vem.  482—1687, 

Sir  T.  Tbkvor,  M.  R.).  , 

Bainham  v.  Manning  (2  Vem.  242 — 

1691,  Lords  Commissioners). 
Spicer  v.  Hayward  (Prec.  in  Ch.  114, 

Wbioht,  L.  K.). 
Dillon  V.  Jones  (cited  5  Yes.  290, 

Lord  Baihurst). 
Franco  v.  Bolton  (S  Yes.  368). 
Batty  V.  Chester  (5  Beav.  103). 
Smyth  V.  Griffin  (13  Sim.  245). 
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vent  through  and  commented  on  the  caaes  contained  in  the  note 
referred  to.) 

Mr.  Wood,  in  reply, — The  distinction  between  bills  of  relief  and 
of  discovery  is  quite  familiar,  the  equiiy  in  reference  to  each  class 
being  distinct ;  that  in  reference  to  discovery  is  laid  down,  Mit.  PL 
p.  185,  ed.  4.  All  that  the  plaintiff  is  seeking,  is  to  obtain  informa- 
tion of  matter  which  the  defendant  knows,  and  which  when  ob- 
tained will  enable  the  plaintiff  to  establish  a  defence  of  which  he 
is  legally  entitled  to  avail  himself. 

•The  Lord  Chancellor.  —  It  seems  to  me  that  this  *101 
demurrer  must  be  overruled,  both  on  principle  and  author- 
ity. The  plaintiff  coming  here  for  discovery,  one  question  which 
has  been  raised  by  the  defendant  is,  whether  the  matter  referred 
to  as  a  ground  of  defence  is  a  good  defence  at  law  or  not.  This 
point  I  think  is  quite  clear,  and  therefore  cannot  consent,  on 
the  suggestion  that  it  may  be  open  to  doubt,  to  send  it  for  the 
iletermination  of  a  Court  of  Law.  It  is  competent  to  any  one 
who  is  sued  at  law  on  a  deed,  to  show  that  it  is  founded  on 
an  invalid  consideration ;  *  this  is  laid  down  in  Collins  v.  *  102 
Blaniemj(a)  and  other  cases.     The  bill  in  the  present 

BiU  bf  ExeaUor  of  Man  for  relief,      BUI  by  Woman  ogainH  Repreeeniatiwe 

of  Man, 

Bdirfffiven,  Rdirf  given. 

Mjitthew  9.  Hsnbniy  (2  Vem.  187— >    The  Marcbioness  of  Annandale  v.  Harris 
1690).  •  (2  P.  W.  432—1727). 

Robinson  o.  Cox  (9  Mod.  268—1741,    HaU  9.  Fabner  (3  Hare,  632) . 
Lord  Hardwickk). 

Clarke  o.  Periam  (2  Atk.  833). 

Rditf  refused.  Rditf  refujud. 

Cray  v.  Rooke  (Forest.  Ca.  t  Talb.      Clarke  v.  Periam  (2  Atk.  833—1742). 

168—1736). 
Hill  V.    Spencer    (Amb.  641,  886— 

1767). 
Gray  o.  Matthias  (6  Ves.  286—1800, 

Exchequer), 

Partieepa  eriminis  allowed  to  me. 

Si.  John  V.  St.  John  (11  Yes.  636). 
HamngUm  o.  Dnchatei  (1  Bro.  C.  C.  124). 
Neiille  v.  Wilkinson  {Id.  648) .«« 
(a)  2  Wils.  841. 
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case  states  with  sufficient  clearness  the  defence  proposed  to  be 
set  up;  and,  showing  that  there  is  a  good  defence  at  law,  it 
seeks  discoverj  with  respect  to  it,  the  defence  being  that  the 
consideration  for  the  deed  on  which  the  plaintiff  is  sued  is  an 
immoral  consideration.  Any  objection  therefore  to  the  discovery 
founded  on  the  alleged  insufficiency  of  the  allegations  in  the  bill 
must,  I  think,  fail. 

A  good  deal  has  been  said  as  to  the  principle  to  be  applied 
to  cases  of  this  kind,  and  as  to  how  far  a  defence  of  the  nature 
just  referred  to  should  be  favoured.  It  must,  however,  be  remem- 
bered that  the  law  in  sanctioning  such  ar  defence  does  not  do  so 
out  of  favour  to  the  party  urging  it,  but  on  the  grounds  of  public 
policy ;  namely,  that  those  who  violate  the  law  must  not  apply 
to  the  law  for  protection.  It  is  very  easy  to  see  the  evil  which 
would  arise  from  allowing  bonds  in  cases  similar  to  the  present ; 
and  that  there  is  a  wide  difference  between  a  man  binding  himself 
to  make  a  compensation  for  the  enjoyment  of  such  an  intercourse 
as  that  which  comes  under  notice  here,  and  from  upholding  con- 
tracts made  in  contemplation  of  such  intercourse.^  It  is  also  of 
great  importance  to  public  morality  that  those  entering  into  such 
contracts  should  not  in  any  way  be  made  subjects  of  sympathy  and 
piiy.  It  is  not,. however,  necessary  to  deal  with  this  view  of  the 
matter,  as  the  authorities  are  quite  sufficient  to  decide  the  case. 
.  It  is  said  that  the  Court  will  not  afford  relief  against  a  bond  of 
the  description  referred  to;  but  I  need  not  enter  into  this  ques- 
tion, as  it  is  only  used  as  the  foundation  for  the  next 
*  108  position  ;  namely,  that  *  this  Court  wiU  not  in  a  like  case 
grant  discovery.  Now  however  similar  bills  for  relief  and 
discovery  and  for  discovery  alone  may  be,  yet  there  is  in  many 
respects  a  clear  distinction  between  discovery  and  relief,  and 
amqng  others  in  that  with  which  we  have  to  do  in  the  present 
case.  The  defendant  here  is  seeking  to  keep  from  the  Court  of 
Law  facts  which  the  plaintiff  in  equity  alleges  are  necessary  for 

*  Fast  seduction  and  cohabitation  are  not  a  good  consideration  to  support  a 
gi^ant  of  an  annuity.  Beaumont  o.  Beeye,  8  Q.  B.  48S ;  18  Jur.  284 ;  15  L.  J. 
Q.  B.  141 ;  Smyth  v.  Griffin,  14  L.  J.  Ch.  28.  A  contract  to  grant  an  annuity, 
in  consideration  of  the  discontinuance  of  cohabitation  and  of  the  release  of  an 
alleged  promise  of  marriage,  is  enforceable  in  equity.  Keenan  v,  Handley,  2 
De  G.,  J.  &  S.  283;  10  Jup.  N.  8.  906;  12  W.  R.  1021;  10  L.  T.  N.S.  800. 
See  Shenk  o.  Mingle,  IS  Serg.  ft  B.  29 ;  Hicks  v.  Gregory,  8  C.  B.  378 ;  Jen- 
nings V.  Brown,  9  M.  &  W.  496. 
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his  defence,  and  necessary  for  the  Court  of  Law  to  know,  in  order 
to  a  due  performance  of  its  duty.  Suppose  this  had  been  the  case 
of  the  party  coming  for  relief  here  instead  of  at  law ;  the  defend- 
ant would  clearly  have  been  entitled  to  discovery,  and  he  is  equally 
entitled  in  aid  of  his  defence  at  law.  As  the  case  of  Franco  t. 
BoUon  (a)  was  read  in  the  argument,  sufficient  attention  was  not 
paid  to  the  concluding  sentence  of  the  judgment,  which  explains 
why  the  discovery  was  not  there  given ;  it  was  because  the  discov- 
ery sought  would  have  exposed  the  party  to  penalties.  All  the 
cases  show  that  though  a  bill  for  discovery  and  relief  founded  on 
a  contract  such  as  that  under  consideration  might  have  been  de- 
murrable, yet  that  to  a  bill  for  discovery  alone  a  demurrer  would 
not  lie. 

There  is  in  the  bill  here  no  allegation  as  to  which  the  defendant 
by  answering  could  subject  himself  to  any  penalty.  The  case  is 
that  of  a  bond  given  to  a  trustee  for  a  woman,  the  transaction  being 
an  arrangement  with  the  woman  for  future  illicit  cohabitation, 
and  the  woman  by  her  trustee  now  seeking  to  enforce  the  bond 
at  law.  Even  if  the  trustee  knew  the  real  nature  of  the  agree- 
ment upon  which  the  bond  was  given,  who  can  say  that  being 
a  trustee  undei*  these  circumstances  would  expose  him  to  any  pen- 
alty? 

*  When  a  defendant  is  sued  at  law,  and  has  a  good  de-  *  104 
fence  founded  on  the  illegal  nature  of  the  contract,  he  has 
a  right  to  a  discovery  to  establish  that  defence  unless  there  are 
special  circumstances  of  exemption.    There  are  none  such  in  this 
case,  and  the  demurrer  must  therefore  be  overruled. 

(a)  3  Ves.  368. 
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BETWEEN 

WILLIAM  RUSSELL Plaintiff. 

AND 

The  EAST  ANGLIAN  Railway  Company,  ELIZABETH  DEV- 
ERELL,  CHARLES  MARTIN,  EDWARD  HESELTINE, 
ROBERT  RANSOME,  SAMUEt  ASHTON,  THOMAS  ASH- 
TON,  and  ANDREW  MONTAGUE Defendants. 

18^.    August  7.  8.    Noyember  2,  14,  15. 16. 18,  19»  21. 

Property,  in  the  possession  of  ft  receiver  appointed  by  the  Court  in  ft  suit,  was 
in  two  instances  seized  by  the  sheriff  under  writs  of  ft.  fa,  issued  by  judgment 
creditors,  of  the  defendant :  Hddf  that  the  sheriff  was  not  warranted  in  making 
the  seizures. 

On  motions  in  the  suit  to  commit  the  sheriff:  HM^  that  the  sheriff  could  not 
justify  the  seizures  by  questioning  the  propriety  of  the  order  under  which  the 
receiver  was  appointed ; '  and  on  the  submission  of  the  sheriff  an  order  was 
made  in  each  case  for  him  to  withdraw  from  possession'  and  to  pay  the  costs, 
the  Court  considering  this  order  as  sufficient  under  the  drcnmstances  for  the 
maintenance  of  its  jurisdiction.  The  Court  at  the  same  time  protected  the 
sheriff  against  proceedings  by  the  judgment  creditor,  in  one  of  the  cases  where 
the  judgment  creditor  had  been  served  with  notice  and  appeared  on  the 
motion,  but  refused  to  make  this  addition  to  the  order  in  the  other  case, 
where  the  judgment  creditor  had  not  been  served  and  was  not  present. 

It  is  an  established  rule,  that  it  is  not  open  to  a  party  to  question  any  order  or 
process  "of  the  Court  by  disobedience,'  and  it  is  not  inconsistent  with  this 
general  rule,  that  the  Court  in  administering  punishment  for  disobedience  to 
an  order  will  attend  to  all  the  facts  of  the  case,  and  amongst  others  to  the 
circumstances  under  which  the  order  was  made. 

This  was  a  motion  by  way  of  appeal  from  an  order  of  the  Vice- 
Chancellor  ENioHT  Bbuce,  refusing  the  motion  of  the  plaintiff  for 

'  The  possession  of  a  receiver  is  deemed  to  be  that  of  the  Court ;  and  any 
attempt  to  disturb  it,  without  leave  of  the  Court  first  obtained,  will  be  a  con- 
tempt on  the  part  of  the  person  making  it ;  and  will  be  restrained  by  injunction ; 
Tink  o.  Bundle,  10  Beav.  318 ;  Evelyn  v.  Lewis,  3  Hare,  472 ;  Turner  o.  Tur- 
ner, 15  Jur.  218,  y.  C,  Ld.  C. ;  Hawkins  v.  Gathercole,  1  Drew.  12 ;  Band- 
field  o.  Bandfield,  1  Dr.  ft  Sm.  310 ;  Lane  v.  Sterne,  3  Giff.  629 ;  9  Jur.  N.  S. 
320 ;  or  the  person  making  it  will  be  committed  for  his  contempt.  Broad  o. 
Wickham,  4  Sim.  511 ;  Marsh  v,  Coodall,  Seton,  1013 ;  and  see  Ward  v.  Swift, 
6  Hare,  312 ;  12  Jur.  173 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1743,  1744. 

'  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1743,  1744. 

'  Ames  0.  Trustees  of  the  Birkenhead  Docks,  20  Beav.  332 ;  1  Jur.  N.  S. 
529 ;  Bandfield  v.  Bandfield,  1  Dr.  &  Sm.  310 ;  2  Dan.  Ch.  Fr.  (4th  Am.  ed.) 
1058,  1683,  1743 ;  Defiies  v.  Creed,  13  W.  B.  632. 
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the  committal  of  the  Sheriff  of  Norfolk  mider  the  following  cir- 
cumstances. 

*  The  bill  was  ffled,  on  the  20th  Jmie,  1850,  by  William  *  106 
Rassell,  a  bond  creditor  of  the  East  Anglian  Railway  Com- 
pany, on  behalf  of  himself  and  a  certain  class  of  bond  creditord 
of  the  Company  under  the  special  Act  of  the  company,  against 
the  company  and  certain  other  bond  creditors  and  mortgagees  of 
the  company,  praying  payment  of  the  debts  of  the  plaintiff  and 
of  the  other  bond  creditors  and  mortgagees  respectively,  out  of  the 
estate  and  effects  of  the  company,  according  to  their  respective 
priorities,  and  for  a  receiver. 

On  the  25th  June,  1850,  a  receiver  was  by  the  consent  of  the 
defendants  appointed  in  the  suit  over  the  property  of  the  company.^ 
On  the  3d  July,  1850,  Messrs.  Bowes  &  Co.,  judgment  creditors  of 
the  conipany,  issued  a  writ  of  fieri  facias  against  the  company, 
and  that  writ  was  transmitted  and  received  by  the  sheriff's  officer 
on  the  5th  July,  1850,  who  thereupon  proceeded  to  seize  the  prop- 
erty of  the  company.  Before  however  any  seizure  was  actually 
made,  the  receiver  in  the  cause  gave  notice  to  the  sheriff's  officer 
of  the  order  of  the  25th  June,  1850,  and  that  he,  the  receiver,  was 
in  possession  in  accordance  with  that  order.  This  notice  was 
disregarded  By  the  officer,  who  persisted  in  making  the  levy.  The 
receiver  subsequently  applied  for  a  restoration  of  the  goods  seized, 
which  application  was  likewise  disregarded.  The  sheriff,  on  the 
10th  July,  1850,  called  upon  the  receiver  to  interplead  at  common 
law  with  the  judgment  creditor,  but  upon  the  receiver's  represen- 
tation to  the  Judge  that  he  had  been  appointed  receiver  by  this 
Court,  and  that  there  was  then  pending  a  motion  for  the  committal 
of  the  sheriff  for  interfering  with  his  possession,  the  summons  to 
interplead  was  adjourned  until  after  the  result  of  that  motion. 

The  motion  to  commit  having  been  originally  made  before 
the   Vice-Chancellor  Knight  Bruce  in  the  absence  *  of  *  106 
Messrs.  Bowes  &  Co.,  his  Honor  thought  that  they  ought  to 
be  served  with  notice  of  the  motion.    After  such  service,  and  on 
their  appearance,  his  Honor,  on  the  2d  August,  1850,  on  the 
refusal  of  the  plaintiff  or  any  of  the  defendants  to  bring  the 

'  See  Faniess  o.  Caterham  Railway  Co.,  25  Bear.  614,  619;  4  Jur.  N.  8. 
1213.  But.  the  Court  will  not  appoint  a  manager  of  a  railway.  Gardner  v, 
London,  Chatham,  and  Dover  Railway  Co.,  L.  R.  2  Ch.  Ap.  201.. 
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amount  of  flie  judgment  debt  into  Oourt,  dismissed  the  motion 
with  costs. 

The  plaintiff  immediately  renewed  his  application  by  way  of 
appeal  before  the  Lord  Chancellor ;  and  the  motion  having  come 
on  upon  the  7th  August,  1850,  was  by  arrangement  between  the 
parties  allowed  to  stand  over  until  after  the  long  vacation. 

Sir  FUzroy  Kelly ^  Mr.  Bethelly  Mr^  Bacon,  and  Mr.  Miller^  for 
the  plaintiff,  (a)  The  sheriff  in  interfering  with  the  possession 
of  the  receiver  has  been  guilty  of  a  gross  contempt  of  Court ;  for 
after  a  receiver  has  been  appointed,  his  possession  is  that  of  the 
Court.  Anon.,  (6)  Angel  v.  Smith.  (<?)  Having  been  guilty  of 
this  contempt,  the  sheriff  cannot  be  heard  until  he  has  cleared  his 
contempt.  The  Yice-Chancellor  has  attempted  to  decide  the 
merits  of  this  case  without  having  recourse  to  the  only  mode  in 
which  it  could  be  adjudicated,  namely,  by  giving  the  party  who 
set  the  sheriff  in  motion,  leave  to  obtain  an  order  upon  notice  to 
come  in  and  be  examined  pro  interesse  sua,  when  the  Court 
♦  107  would  have  referred  it  to  the  Master  to  certify  whether  *  the 
claimant  had  made  out  his  case.  Madd.  Ch.  Pr.  Vol.  11.  p. 
805,  Seton  on  Decrees,  p.  413.  This  Court  will  never  allow  the 
possession  of  the  receiver  to  be  disturbed  by  any  p&rty,  whether 
claiming  by  title  paramount  or  under  the  right  which  the  receiver 
was  appointed  to  protect,  Evelyn  v.  Lewis ;  (d)  and  a  similar 
practice  prevails  with  respect  to  sequestrators,  Kaye  v.  Ounning" 
ham.(e)  The  motion  properly  asks  for  the  committal  of  the 
party  who  actually  did  the  wrong.  Kendal  v.  Barony  (jg)  Attorney^ 
General  v.  Tancred.  (A)  The  sheriff  having  had  notice  of  the 
order  on  the  (fay  on  which  he  levied  the  execution,  is  bound  by  it 
from  the  time  that  order  was  pronounced.    McNeil  v.  GarraU.  (i) 

Mr.  Malins  and  Mr.  Martindale  appeared  for  parties  who  took 

(a)  In  the  report  of  the  arguments  above  given,  those  portions  only  are 
noticed  which  had  an  immediate  reference  to  the  question  of  interference  with 
the  receiver.  Those  which  related  to  the  propriety  of  the  order  appointing  the 
receiver  will  be  found  in  the  report  of  the  discussion  which  more  immediately 
brought  that  question  before  the  Court  for  decision.    See  infra,  p.  125. 

(6)  6  Ves.  287.  (g)  1  Dick.  89. 

(c)  9  Ves.  386.  (A)  2  Dick.  798. 

Id)  8  Hare,  472.  (0  Cr.  &  P.  98. 

(0  6  Madd.  406. 
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the  same  view  of  the  case  as  the  appellants,  and  commenced 
addressing  the  Court ;  but  on  the  attention  of  the  Lord  Chancel- 
lor being  drawn  by  Mr.  RoU  to  the  rule  that  a  party  cannot  be 
heard  in  support  of  the  appeal  unless  he  has  joined  in  the  appeal 
or  has  himself  appealed,  his  Lordship  refused  further  to  hear  them, 
and  also  to  hear  other  learned  counsel  who  were  prepared  on 
behalf  of  other  parties  to  support  the  case  made  on  the  appeal. 

Mr,  RoU  and  Mr,  Toller^  for  Messrs.  Bowes  &  Co.  the  execu- 
tion creditors,  contended  that  it  was  not  competent  to  the  plain- 
tifif  after  having  served  the  execution  creditors  with  notice  to 
^)pear,  now  to  urge  the  objection  that  they  could  not  be  heard 
except  to  clear  the  contempt  of  the  sheriif ;  that  the  plaintiff 
m^ht  have  declined  to  serve  them  with  the  notice,  but  that 
*  being  served  they  could  not  be  regarded  as  brought  before  *  108 
the  Court  with  any  other  view  than  the  determination  of 
the  rights  of*  the  parties;  that  the  inference  from  the  cases  of 
Johnes  v.  ClaughUm  (a)  and  JEnipringham  v.  Short  (&)  was,  that 
on  a  motion  to  commit  for  a  contempt,  if  the  party  does  not  sub- 
mit, no  question  is  dealt  with  but  that  of  the  contempt,  but  that  if 
the  party  submits,  and  the  case  is  ripe  for  decision,  the  whole 
merits  may  be  gone  into,  and  the  Court  will  decide  the  question  of 
right  as  against  the  receiver.  They  also  referred  to  Hartley  v. 
OUbertyic)  Hammond  v.  Mayber^(d)  Braham  v.  Earl  Strath- 
more  j  (e)  Oswald  V.  Landles.  (g*) 

Mr.  Houndell  Palmer^  Mr.  Bunny ^  and  Mr.  Aspland,  for  the 
sheriff  and  undersheriff.  We  submit  that  whei*e,  as  in  the  present 
case,  the  order  for  the  receiver  ought  never  to  h&ve  been  made, 
this  Court  will  not,  in  tl)e  exercise  of  its  discretion,  commit  for 
disturbing  the  possession  of  the  receiver.  Rowley  v.  Ridley.  (A) 
In  Drewry  v.  Thacker^  (t)  Lord  Eldon  observes,  with  respect  to 
applications  to  commit  for  disobedience  of  an  order  that  ought  not 

(a)  Jacob,  573.  (h)  3  Har«»  461. 

(c)  31st  May,  1S42,  Reg.  Lib.  A.  1841,  fol.  1165,  Y.  C. ;  and  S.  C.  on 
appeal,  2l8t  Dec.  1842,  Reg.  Lib.  A.  1842,.  fol.  319,  L.  C. 

(d)  4th  Aug.  1821,  Reg.  Lib.  A.  1820,  fol.  1905,  L.  C. 

(e)  20th  Dec.  1823,  Reg.  Lib.  A.  1823,  fol.  1339,  L.  C. 
ig)  25th  March,  1845,  Reg.  Lib.  B.  1839.  fol.  546,  V.  C. 
(A)  2  Dick.  622.  (t)  3  Svranst.  529,  546. 
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to  have  been  made,  ^^  On  an  application  against  persons  guilty  of  a 
breach  of  it,  the  Court  would  forget  its  duty  if  it  did  not  give  to 
them  the  benefit  of  the  fact  that  the  order  ought  not  to  have  been 
made."  If  the  sheriff  had  refused  to  obey  the  writ,  he  would 
have    incurred   the  risk  of   imprisonment,   Stockdale  v. 

*  109    *  Hamardy  (a)  and  not  being  an  officer  of  the  Cpurt,  he 

could  not  have  moved  that  the  parties  interested  might  be 
ordered  to  come  in  and  be  examined  pro  interesse  suo.  Mock 
V.  Cookj  (6)  Onyon  v.  Washboume.  (c)  The  sheriff,  in  this  case, 
did  not  intend  any  disrespect  to  the  Court ;  and  where  there  has 
been  no  wilful  contempt,  the  Court  is  fully  authorized  on  a  case 
being  made  to  leave  the  acts  of  its  receiver  to  be  questioned  else- 
where, for  the  purpose  of  trying  a  right  in  those  for  whom  it  holds 
possession,  Aston  v.  Heron^  (d)  Gooch  v.  Haworih,  (e)  If  any 
commitment  is  to  be  made,  it  ought  to  be  of  the  paii;y  moving  the 
sheriff.  Chaplin  v.  Cooper  (^g)^  Franklyny.  Thomas  (Ji),  The 
sheriff  ought  not  to  have  been  put  to  the  difficulty  and  hazard  of 
deciding  on  the  merits  of  this  case,  and  under  the  circumstances 
he  cannot  be  considered  as  guilty  of  .any  contempt.  Wells  v.  Pick- 
fnan.(i)  It  is  clear  that  an  action  would  not  lie  against  the 
undersheriff  for  a  breach  of  duty  in  the  office  of  sheriff,  Cameron 
V.  Reynolds  \  (Jc)  so  far  then  as  the  motion*  seeks  to  visit  the 
undersheriff  with  the  consequences  of  this  levy  it  is  nugatory. 
Assuming  that  the  order  appointing  the  receiver  was  valid,  and 
that  the  levy  was  made  with  notice  of  its  existence,  yet  there  has 
'  been  no  removal  nor  sale  of  the  goods,  and  it  is  therefore  by  no 
means  clear  that  a  contempt  has  been  committed.  White  v.  Chap- 
pellj  (I)  Belcher  v.  Patten,  (m)  Wilson  v.  Tumman,  (n)  Adams  v. 

Osbaldeston,  (o)     We  contend,  however,  that  the  order  was 

*  110   illegal,  and  that  its  validity  *  is  questionable  on  the  present 

motion,  in  the  same  way  that  a  mandamus  may  be  ques- 
tioned on  the  argument  of  the  validity  of  its  return.     The  Queen 


(a)  11  A.  &  E.  258. 

(i)  7T.R.  174. 

(6)  2  Phil.  691. 

Ik)  1  Cowp.  408. 

(c)   14  Jut.  497.. 

(0  4C.  B.  628. 

(d)  2  M.  &  K.  890. 

(m)  6  C.  B.  60S. 

(e)  SBeav.  428. 

(n)  6  M.  &  Gr.  286 

(g)  1  V.  &  B.  16. 

(o)  8  B.  &  Ad.  489 

(A)  8Mer.226. 
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V.  Powellj  (o)  Tke  Queen  v.  Ledgard,  (6)  Clarke  v.  The  Company 
of  Proprietors  of  the  Leicestershire  and  Northamptonshire  Union 
Canal,  (c)  There  are  numerous  instances  in  which  orders  of  the 
Court  of  Chancery  have  been  held  void  by  Courts  of  Law,  Wilson 
V.  Aldridge,  (d)  Muskett  v.  Drummondy  (e)  Nelson  v.  Cherrill.  (g*) 
[They  also  referred*  to  The  Queen  v.  Williams,  (A)  St,  John's 
College  Oxford  v.  Murcott.  (t)] 

-Mr.  Bethell,  in  reply.  —  The  sheriff  has  endeavoured  to  justify 
his  contempt ;  but  it  is  not  competent  for  him  to  impugn  the  order 
appointing  the  receiver.  Even  if  that  order  is  erroneous,  it  must 
be  submitted  to  in  the  first  instance,  for,  as  observed  by  Lord  Not- 
tingham, in  Woodward  v.  JSarl  Lincoln,  (ft)  "  Whatever  the  mis- 
takes be,  the  subject  must  obey  below,  and  dispute  here,  for  a 
contempt  is  not  to  be  justified."  Thus,  if  an  injunction  be  irregu- 
larly issued,  a  defendant  cannot  be  heard  in  support  of  a  motion 
to  discharge  a  sequestration  issued  against  him  for  a  breach  of  that 
injunction,  so  long  as  the  injunction  remains  in  force.  Robinson  v. 
Lord  Byron,  (/)  Partington  v.  Booth,  (m)  The  undersheriff  is 
equally  involved  in  the  consequences  of  this  contempt ;  in  fact,  all 
who  abet  in  the  violation  of  the  jurisdiction  of  the  Court  are 
responsible. 

♦  [The  Lord  Chancellor,  in  the  course  of  the  argument,  *  111 
mentioned  the  case  of  Payne  v.  Drewe,  (n)] 

November  19. 

During  the  discussion  of  the  foregoing  motion,  another  judgment 
creditor,  Ebenezer  Forster,  issued  out  executic^i  on  his  judgment  on 
the  7th  November,  1850 ;  and  the  sheriff  of  Norfolk,  on  the  9th 
November,  1850,  entered  upon  the  company's  station  at  Ely,  and 
seized  the  engine  and  carriages  of  a  train  when  it  was  about  to  start. 

An  original  motion  was  by  special  leave  now  made  by  the  plain- 
tiff for  the  committal  of  the  sheriff  for  this  fresh  contempt. 
Ebenezer  Forster  was  not  served  with  notice  of  this  motion. 

(a)  1  Q.  B.  352.  Qi)  2  Car.  &  K.  1001. 

(6)  lb,  616.  (0   7  T.  R.  269. 

(c)  6  Q.  B.  898.  (k)  3  Swanst.  626. 

((i)  8  Mod.  315.  (I)   2  Dick.  703. 

(«)  10  B.  &  C.  158.  (m)  3  Mer.  148. 

{g)  8  Bing.  316.  (6)  ^East,  523. 
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Mr.  Bethell^  Mr.  Bacon,  and  Mr,  Miller,  having  read  the  alfidar 
vit  in  support  of  the  application,  urged  that  there  was  no  pretence 
of  ignorance  on  the  part  of  the  sheriff,  and  that  he  must  conse- 
quently be  committed ;  that  previously  to  his  discharge  the  Court 
might,  impose  such  terms  on  him  with  respect  to  the  costs  which 
had  resulted  from  his  acts  as  would  meet  the  justice  of  the  case. 

Mr.  Bunny  and  Mr.  Aspland  (in  tlie  absence  of  Mr.  Roundell 
Palmer'),  for  the  sheriff.  The  sheriff  has  acted  in  deference  to 
the  existing  order  of  the  Vice-Chancellor  Knight  BrucBj  who  dis- 
missed the  motion  for  his  committal  with  costs.  Admitting  that 
there  has  been  a  contempt,  still  there  is  open  to  the  sheriff  the 
alternative  of  withdrawing  from  the  possession,  and  if  committed 

he  would  be  still  in  legal  possession  in  pursuance  of  the 
•  112    writ.     The  sheriff  himself  *  has  not  personally  interfered, 

and  as  he  may  be  liable  in  damages  for  the  consequences 
of  stopping  the  train,  he  ought  not  to  be  doubly  punished.  The 
course  he  has  adopted  was,  as  he  was  advised,  the  one  likely  to  be 
least  injurious  to  himself. 

Mr.  Bethell,  in  reply.  —  The  individual  on  whom  the  responsi- 
bility of  the  contempt  rests  must  be  visited  with  the  punishment, 
and  not  his  subordinate  agent.  Kendal  v.  Baron,  (a)  Stockdale  v. 
Hansard.  (6) 

The  Lord  Chancellor,  at  the  conclusion  of  the  argument,  ob- 
served that  it  was  desirable  to  have  the  real  question  at  issue 
between  the  parties  decided  by  a  direct  application  rather  than  in 
the  present  form ;  that  no  case  had  been  cited  in  which  Courts  of 
Law  had  ever  interfered  with  property  in  the  possession  of  the  officer 
of  this  Court,  and  that  the  proceeding  of  the  sheriff  was  in  this 
instance  most  ill  advised  ;  that  there  did  not,  however,  appear  to 
be  any  direct  authority  for  the  committal  of  a  sheriff  for  the  act 
of  his  undersheriff,  the  case  of  Kendal  v.  Baron  (a)  being  one  in 
which  it  was  to  be  inferred  that  the  act  complained  of  was  that  of 
the  high  bailiff  personally ;  that  still,  however,  the  safety  of  the 
public  might  require  it  on  the  present  occasion.  His  Lordship 
added,  that,  not  wishing  to  act  hastily  in  the  matter,  he  would 

(a)  1  Dick.  89.  (6)  11  A.  &  £.  258. 
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postpone  giving  judgment  on  both  motions  until  the  2l8t  inst.,and 
that  in  the  mean  time  if  any  execution  creditor  attempted  to  levy, 
such  a  proceeding  would  be  visited  with  the  gravest  censure. 

November  21. 

Mr.  RoundeU  Palmer^  on  behalf  of  the  sheriff  and  under- 
sheriff,  stated  that  he  was  instructed  to  tender  *  their  hum-  *  118 
ble  apology  to  the  Court,  and  to  express  their  deep  regret 
for  any  want  of  respect  which  they  might  have  apparently  shown 
to  its  authority.  He  read  an  aflSdavit  of  the  officer  in  possession, 
denying  any  collusion  between,  the  first  and  second  execution 
creditor,  and  stating  that  the  seizure  had  been  made  solely  under 
the  apprehension  that  greater  responsibility  would  be  incurred  by 
suffering  the  property  to  be  placed  beyond  the  reach  of  the  sheriff. 

The  Lord  Ghangellob  then  proceeded  to  deliver  the  following 
judgment. 

This  case  comes  by  way  of  appeal  against  an  order  made  by  the 
Yice-Chancellor  Knight  Bruce,  the  object  of  the  present  motion 
being  to  discharge  that  order.  That  order  was  made  upon  an  ap- 
plication to  commit  the  sheriff  of  the  county  of  Norfolk  and  his 
undersheriff  for  a  contempt  alleged  to  have  been  committed  against 
Ihe  authority  of  this  Court  by  having  entered  on  the  possession  of 
a  receiver  acting  under  the  authority  of  this  Court,  and  wresting 
from  his  possession  certain  goods  and  chattels  by.  virtue  of  9^  fieri 
facias  issued  in  the  cause  of  Bowes  and  others  against  the  defend- 
ants in  the  present  suit. 

It  appeared  on  the  hearing  of  the  motion  for  commitment  that, 
early  in  July,  1850,  the  order  imder  which  the  receiver  was  ap- 
pointed had  been  transmitted  to  the  undersheriff  in  the  country. 
It  had  been  transmitted  to  him  without  any  letter  or  any  direct 
explanation  in  regard  to  the  object  of  the  transmission ;  and  he 
states  in  his  affidavit  that  he,  having  certain  transactions  with 
tiie  Company  in  relation  to  purchases  or  sales  of  property, 
*  conceived  that  for  some  purpose  or  other  the  order  had  *  114 
been  so  transmitted  to  him  in  relation  to  those  transactions. 
Although  it  is  to  be  observed,  that  a  document  of  this  nature  sent 
to  the  undersheriff,  unaccompanied  with  any  explanation,  looked 
much  more  in  the  nature  of  a  public  notice  than  any  communication 
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in  relation  to  private  business,  yet  such  is  his  statement,  and  he 
appears  not  to  have  taken  any  measures  upon  it. 

Upon  the  4th  July,  1850,  a  writ  of  fieri  facias  in  the  cause  of 
Bowes  and  others  v.  The  East  Anglian  Railway  Company  was 
received  in  London  %t  the  office  where  the  business  of  the  shrievalty 
is  carried  on,  and  was  transmitted  to  and  received  by  the  officer  on 
the  5th  July,  and  on  that  day  the  officer  in  communication  with 
the  acting  undersheriff  proceeded  to  seize  the  property  belonging 
to  the  defendants,  but  immediately  that  he  made  his  business 
known,  the  receiver  appeared  and  gave  distinct  notice  to  the  officer 
that  he  was  in  possession  of  all  the  property  on  the  premises  where 
they  then  were,  and  warned  the  officer  against  seizing  any  part  of 
the  propertyor  interfering  with  his,  the  receiver's,  possession.  The 
officer,  however,  persisted  in  the  seizure  and  took  certain  property 
of  which  he  has  ever  since  remained  in  possession.  It  appears 
that  notice  was  given  to  the  various  persons  acting  under  the 
sheriff,  and  a  distinct  requisition  made  to  restore  that  property  to 
the  receiver.  This  notice  and  requisition  were  disregarded,  and 
the  receiver  was  summoned  to  appear  before  a  Judge  of  one  of  the 
Common  Law  Courts  to  state  the  particulars  of  his  claim,  and  to 
come  in  and  interplead  with  the  plaintiffs  in  the  execution,  thus 

making  the  officer  of  this  Court  give  an  account  of  and  justify 
*  115    his  acts  to  another  *  Court,  and  seeking  to  subject  him  to  the 

order  of  that  other  Court  in  the  executioti  of  his  duty  as  an 
officer  of  this  Court.  That  summons  it  appears  was  attended  by 
the  receiver,  who  acted  upon  the  occasion  most  properly :  he  stated 
that  he  was  the  officer  of  the  Court  of  Chancery,  that  he  denied 
the  authority  of  the  Court  of  common  law,  and  that  he  looked  to 
this  Court  to  protect  him  in  the  execution  of  his  office  as  receiver. 
This  was  a  course  perfectly  proper  for  him  to  take,  and  I  think  he 
would  have  neglected  his  duty  to  this  Court,  if  he  had  in  any  way 
submitted  to  another  jurisdiction. 

In  this  stage  of  the  case  I  cannot  help  looking  at  what  might 
have  resulted  from  and  been  the  consequence  of  that  application. 
Suppose  the  learned  Judge  had  called  on  the  receiver  to  interplead, 
and  on  his  declining  to  do  so  had  barred  his  claim.  Such  a  pro- 
ceeding would  have  brought  the  authority  of  this  Court  immediately 
under  the  jurisdiction  o*f  a  Common  Law  Court,  and  have  occasioned 
a  conflict  between  the  two  jurisdictions,  a  circumstance  which 
woiild  have  brought  each  Court  seeking  to  maintain  its  own  juris- 
[88] 


RUSSELL  V.  THE  EAST  ANOLUN  RAILWAY  COMPANY.       *  115 

diction  into  a  position  of  extreme  difficulty.  The  summons  was 
not  dismissed  upon  the  statement  made  by  the  receiver,  but  was 
only  adjourned :  the  receiver  was  therefore  kept  under  the  authority 
of  the  smnmons  so  far  as  it  could  be  done,  and  that  after  notice  of 
a  motion  to  commit. 

When  the  motion  to  commit  was  made,  the  answer  given  to  it 
was  that,  although  the  receifver  at  the  time  of  the  levy  gave  notice 
that  he  was  in  possession  of  the  property  as  an  officer  of  the  Court 
of  Chancery,  yet  that  the  plaintiffs  in  the  execution  considered  the 
order  under  which  the  receiver  was  appointed  an  ill-advised, 
illegal,  and  indiscreet  order,  and  that,  therefore,  *  they  were  *  116 
justified  in  treating  it  as  a  nullity.  It  was  contended  on  the 
other  side,  that  it  was  wholly  irrelevant  to  the  application  whether 
the  order  was  or  was  not  such  an  order  as  this  Court  on  further 
consideration  would  deem  it  right  to  have  made ;  that  it  was  a  sub- 
sisting order ;  that  the  officer  was  acting  under  it  when  he  was  in- 
terrupted by  the  sheriff;  that  an  officer  so  acting  under  the  authority 
of  the  Court  was  entitled  to  the  protection  of  the  Court ;  that  if  the 
order  was  incorrect  in  a  degree  which  interfered  with  the  legal 
rights  of  the  plaintiffs  in  the  execution  it  was  open  to  them  to  come 
to  the  Court  to  question  the  propriety  of  that  order  in  a  proper 
manner,  but  that  it  was  not  open  to  them  to  do  so  by  disobeying 
it  and  by  interrupting  the  officer  of  the  Court.  The  case  was  dis- 
cussed at  considerable  length,  and  the  Yice-Chancellor  appears  to 
have  entertained  doubts,  which  I  think  were  well-founded,  with 
regard  to  that  order ;  but  he  stated,  and  it  appears  to  me  correctly, 
that  that  was  not  the  occasion  on  which  the  Court  could  be  properly 
called  upon  to  decide  on  the  validity  of  the  objections  to  the  order, 
and  he,  therefore,  declined  to  express  any  determinate  opinion 
upon  that  subject,  intimating  that  they  might  be  proper  matters  to 
be  discussed  hereafter.  With  a  view,  however,  of  putting  the  matter 
in  a  proper  course  of  discussion,  his  Honor  was  pleased  to  offer 
that,  if  the  amount  of  the  levy  was  brought  into  Court  by  any  of 
the  parties  to  the  cause,  he  would  direct  the  sheriff  to  withdraw. 
The  parties  declined  to  accede  to  that  proposition  ;  whereupon  his 
Honor  made  the  order  which  has  been  appealed  against,  in  which 
he  declined  to  make  any  order  with  regard  to  the  execution,  and 
left  the  sheriff  to  take  his  own  course  so  far  *as  that  was  concerned, 
and  directed  that  the  parties  should  pay  to  the  sheriff  his  costs 
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•  117    of  the  application,  •  reserving  the  question  as  to  who  ulti- 

mately should  bear  those  costs. 

Now  that  order  is  appealed  against,  and  the  same  course  of  argu- 
ment has  been  pursued  before  me  as  was  pursued  before  his  Honor, 
the  justification  for  the  seizure  being  that  the  order  appointing  the 
receiver  was  improperly  made.  Entertaining,  however,  the  same 
opinion  as  the  Yice-Ghancellor,  that  it  is  not  competent  or  proper 
for  the  Court  on  the  present  occasion  to  decide  on  the  objections 
raised  to  the  order,  I  think  that  the  sheriff  was  wholly  wrong  in 
entering  on  the  possession  of  the  receiver,  and  that  he  is  not  in  a 
situation  to  make  that  defence  which  he  attempted  to  make  before 
the  Yice-Ghancellor,  and  has  repeated  before  me. 

I  have  looked  with  care  through  the  very  numerous  authorities 
that  have  been  cited,  but  it  is  not  necessary  for  me  to  go  through 
them.  The  result  appears  to  be  this,  that  it  is  an  established  rule 
of  this  Court,  that  it  is  not  open  to  any  party  to  question  the  orders 
of  this  Court,  or  any  process  issued  under  the  authority  of  this 
Court,  by  disobedience.  I  know  of  no  act  which  this  Court  may 
do,  which  may  not  be  questioned  in  a  proper  form,  and  on  a  proper 
application ;  but  I  am  of  opinion  that  it  is  not  competent  for  any 
one  to  interfere  with  the  possession  of  a  receiver  or  to  disobey  an 
injunction  or  any  other  order  of  the  Court  on  the  ground  that  such 
orders  were  improvidently  made.^  Parties  must  take  a  proper 
course  to  question  their  validity,  but  while  they  exist  they  must  be 
obeyed.  I  consider  the  rule  to  be  of  such  importance  to  the  in- 
terests and  safety  of  the  public,  and  to  the  due  administra* 

*  118    tion  of  justice,  that  it  ought  on  all  occasions  "*  to  be  inflexibly 

maintained.  I  do  not  see  how  the  Court  can  expect  its 
officers  to  do  their  duty,  if  they  do  it  under  the  peril  of  resistance, 
and  of  that  resistance  being  justified  on  grounds  tending  to  the  im- 
peachment of  the  order  under  which  they  are  acting.  In  the  present 
case  it  would  have  been  perfectly  open  to  the  plaintiffs  in  the  execu- 
tion to  have  applied  to  this  Court  to  be  heard  pro  interesse  suo,  or 
to  have  been  heard  on  a  summary  application  for  leave  to  levy 
under  their  execution  notwithstanding  the  possession  of  the  receiver. 
There  is  no  instance  in  which  justice  may  not  be  readily  obtained 
by  persons  who  arc  supposed  to  have  their  rights  interfered  with 

>  See  2  Dan.  Ch.  Pr.  (iA  Am.  ed.)  1743,  1744. 
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by  an  order  or  process  issued  bj  this  Court.  Thus  I  find  in  one 
case,  where  a  party  wished  to  distrain  for  rent  on  property  in  the 
possession  of  a  receiver,  that  the  Court,  being  satisfied  that  the 
legal  right  of  distress  was  paramount  to  the  title  of  the  party  for  * 
whose  benefit  the  receiver  was  appointed,  allowed  the  distress  to 
be  made.^  In  another  case,  where  property  liable  to  distress  had 
been  sold  and  the  receiver  had  received  the  proceeds  and  paid  them 
into  Court,  the  landlord  having  claimed  a  right  to  distrain  while 
tile  receiver  was  in  possession,  this  Court  ordered  the  receiver  to 
pay  out  of  those  proceeds  to  the  landlord  the  rents  that  were  due 
to  him,  the  receiver  being  in  possession  for  the  benefit  of  the  tenant 
for  life,  who  was  liable  for  the  payment  of  that  rent  which  was  so 
sought  to  be  distrained  for  on  the  property  in  the  possession  of  the 
receiver.  I  apprehend  then  it  may  be  taken  as  a  rule,  that,  though 
this  Court  may  have  issued  a  process  or  have  made  an  order  which 
may  interfere  with  the  supposed  rights  and  interests  of  other  parties 
not  parties  to  the  cause,  it  is  always  competent  for  such  par- 
ties to  make  an  application  to  the  Court  *  for  relief ;  and  it  is  *  119 
not  to  be  presumed  or  doubted,  but  that  justice  will  be  duly 
administered  to  them  on  that  application. 

It  seems  to  me,  therefore,  that  the  seizure  in  this  case  was  made 
under  circumstances  that  cannot  be  justified  or  excused  ;  and  I  can- 
not account  for  those  who  acted  on  behalf  of  the  sheriff  not  being 
fully  aware,  that  if  a  receiver  was  in  possession  of  the  property  it 
was  not  comp^ent  to  any  person  to  disturb  him ;  still  less  can  I 
account  for  their  attempting  to  call  on  the  officer  of  this  Court  to 
justify  his  proceedings  in  another  Court.  I  am,  however,  con- 
siderably relieved  by  the  course  which  has  been  taken  this  morning 
on  the  part  of  the  sheriff,  which  may  render  it  unnecessary  to 
adopt  those  steps  which  might  otherwise  have  been  called  for. 

The  order  which  is  appealed  against  permits  the  sheriff  to  pro* 
oced  with  his  levy.  I  perfectly  agree  with  the  Vice-Chancellbr, 
that  on  motions  of  this  description  it  is  always  discretionary  with 
the  Court  what  course  it  will  pursue  ;  but  I  consider  that  discretion 
subject  to  the  limitation  of  this  Court  being  bound  to  support  its 
authority,  and  to  support  its  officers  acting  under  that  authority. 
I  cannot  consider  that  that  is  done,  if  those  who  have  by  force 
resisted  the  officer  of  the  Court,  and  taken  out  of  his  possession 

•    '  See  Eyton  v.  Denbigh,  RuUiin,  and  Qorwen  Railway  Co.,  L.  B.  6  £q.  14. 
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that  which  he  held  under  the  order  of  the  Court,  are  allowed  to 
retain  the  fruits  of  their  conduct.  I  therefore  have  no  hesitation 
or  difficulty  in  ordering  that  the  sheriff  and  his  officers  do  forth- 
with withdraw,  and  that  they  pay  the  costs  of  the  application  to 
the  Court  below :  that  will  be  without  prejudice  to  any  application 
that  the  sheriff  or  the  plaintiffs  in  the  execution  may  be  advised 
hereafter  to  make. 

*  120       *  While  however  I  think  it  my  duty  thus  to  protect  the 

receiver  acting  under  the  authority  of  this  Court,  I  shall 
also  think  it  my  duty  to  protect  the  sheriff,  where  he  yields  obedi- 
ence to  this  Court,  from  any  proceedings  by  the  plaintiffs  in  the 
execution.  The  objections  which  were  stated  to  the  order  appoint- 
ing the  receiver  appear  to  me  undoubtedly  to  Have  been  very  cogent ; 
but  I  shall  forbear  expressing  any  opinion  of  a  decided  nature  with 
respect  to  them,  as  they  must  be  dealt  with  in  a  more  formal  man- 
ner than  on  the  present  occasion.  If  the  parties  shall  be  advised 
to  make  any  application  on  the  subject,  I  give  them  liberty  either 
to  make  that  application  before  me,  or  before  the  Vice-Chancellor. 
My  reason  for  doing  so  is,  that  the  argument  before  me  having  en- 
tered into  all  the  merits  of  the  case,  it  would  shorten  the  discussion 
if  the  application  was  made  before  me :  on  that  however  the  par- 
ties will  exercise  their  discretion. 

The  order  therefore  which  I  think  it  right  to  make  on  the  first 
application  is  as  follows :  That  the  sheriff  and  his  officers  forth- 
with withdraw  from  the  possession  of  the  goods,  chaftels,  and  effects 
which  have  been  taken  under  colour  of  the  writ  oi  fieri  facias]  and 
restore  the  same  to  the  receiver,  and  forbear  all  interference  and 
interruption  with  the  possession  of  that  receiver ;  that  they  pay 
the  costs  and  expenses  of  and  occasioned  by  the  seizure,  and  of 
the  motion  before  the  Vice-Chancellor  Knight  Bruce;  that  the 
sheriff  be  enjoined  frpm  all  proceedings  at  law  for  the  purpose  of 
compelling  the  receiver  to  interplead ;  that  the  plaintiffs  in  the 
execution  be  enjoined  from  taking  any  proceedings  at  law  against 
the  sheriff  in  relation  to  the  property  and  effects  lately  seized  by 

him,  or  any  other  property  in  the  possession  of  the  receiver ; 

♦  121    that  •  the  sheriff  do  pay  the  costs  in  relation  to  the  sum- 

mons of  interpleader  ;  that  this  order  be  without  prejudice 

to  any  application  which  the  plaintiffs  in  the  execution  may  be 

advised  to  make,  to  be  heard  pro  interesse  suo  or  otherwise,  in 

relation  to  the  property  in  the  possession  of  the  receiver ;  and  in 
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order  that  the  plaintiffs  in  the  execution  may  not  be  damaged  by 
the  receiver  having  been  put  into  possession,  supposing  it  should 
appear  that  such  possession  ought  not  to  have  interfered  with  their 
right,  that  the  receiver  be  ordered  to  keep  and  retain  within  the 
bailiwick  for  fourteen  days  goods,  chattels,  and  effects  equal  in  value 
to  those  lately  seized  by  the  sheriff,  not  exceeding  what  would  be 
necessary  to  satisfy  the  levy  in  the  writ  oi  fieri  faeitis^  and  if  the 
parties  differ  about  that  value,  that  it  be  referred  to  the  Master  to 
ascertain  it. 

• 
Mr.  RoU  asked  for  the  costs  of  the  appearance  of  the  plaintiffs 
in  the  execution  before  the  Vice-Chancellor,  they  having  been  served 
with  notice  of  the  motion  by  the  plaintiff  in  the  suit,  and  having 
appeared  accordingly. 

The  Lord  Chancellor  refused  the  application  on  the  ground  that 
the  plaintiffs  in  the  execution  were  in  fact  the  real  parties  by  whom 
the  sheriff  was  urged  to  act  as  he  had  done,  and  that  they  had 
appeared  to  support  the  line  of  conduct  adopted  by  the  sheriff. 

The  Lord  Chancellor  then  proceeded  to  dispose  of  the  second, 
application  as  follows :  — 

His  Lordship  (after  observing  on  the  impropriety  of  the 
conduct  of  the  sheriff  both  on  the  general  grounds  *  before  *  122 
stated  and  also  in  reference  to  the  fact  of  the  motion  pend- 
ing at  the  time  when  the  seizure  was  made)  animadverted  in 
strong  terms  on  the  circumstances  connected  with  the  seizure,  on 
the  stopping  of  the  train  ^  when  there  was  other  property  on  the 
company's  premises  sufficient  to  satisfy  the  execution,  on  the  risk 
incurred  of  resistance  by  the  receiver,  and  on  the  pecuniary 
consequences  which  might  result  from  the  course  taken.  His 
Lordship  then  added :  — 

The  order  therefore  will  be,  as  in  the  former  case,  that  the 
sheriff  and  his  officers  withdraw,  and  pay  the  costs  of  and  occa- 
sioned by  the  seizure  and  detention,  with  a  like  injunction  against 
any  proceedings  at  law  against  the  receiver  to  compel  him  to 
interplead,  or  otherwise  in  respect  of  the  property  in  his  posses- 
sion.   In  this  case,  however,  I  cannot  give  the  sheriff  that  protection 

>  See  Potter  «.  Hall,  S  Pick.  868. 
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• 

which  I  did  in  the  former,  because  the  plaintiff  in  this  execution  is 
not  before  me ;  but  it  will  be  open  to  the  sheriff  to  make  application 
for  protection,  if  any  execution  creditor  shall  rule  him  to  return 
the  writ,  or  take  any  measures  to  make  him  amenable  in  respect 
of  the  property  seized ;  and  this  order  is  made  without  prejudice 
to  any  application  which  the  sheriff  or  the  plaintiff  in  the  execution 
may  be  advised  to  make,  and  the  receiver  is  to  retain  goods  within 
the  bailiwick  for  fourteen  days  as  in  tlie  case  of  the  first  applica- 
tion. The  application  for  commitment  I  shall  order  to  stand  over 
till  the  second  day  of  next  term,  in*  order  that  it  may  be  seen  in 
the  mean  time  if  any  thing  has  occurred  which  may  have  subjected 
the  receiver  or  the  company  to  peril  by  reason  of  the  conduct 
which  the  officer  has  pursued.  Such  seems  to  me  to  be  in  effect 
the  order  which  it  is  necessary  for  me  to  make  for  the  purpose  of 

maintaining  the  authdrity  of  this  Court. 
*  123       *  There  has  been  only  one  case  mentioned  which  at  all 

suggests  that  it  was  competent  to  the  parties  to  justify  what 
they  did  by  objections  to  the  order  for  the  receiver.  That  case  is 
Drewry  v.  Thacker^  (a)  and  supposing  the  expressions  there  con- 
tained to  be  accurately  reported,  and  to  have  the  effect  contended 
for,  I  cannot  think  that  it  is  consistent  with  the  general  course  of 
the  authorities.  It  seems  to  me  however  that  the  case  in  question 
is  not  susceptible  of  the  meaning  which  has  in  argument  been 
attributed  to  it.  It  appears  that  an  action  had  been  there  brought 
against  the  administrator,  that  the  administrator  had  pleaded 
certain  pleas  upon  some  of  which  the  plaintiff  would  have  been 
entitled  to  a  judgment*  <2e  bonis  propriis^  that  afterwards  an  agree- 
ment was  entered  into  by  which  the  parties  severally  bound  them- 
selves not  to  make  any  application  to  the  Court  to  stay  proceedings 
in  the  judgment,  but  that  notwithstanding  this  a  bill  was  filed  and 
an  injunction  obtained.  The  cause  came  before  the  Court  on  a 
motion  to  commit  for  a  breach  of  that  injunction,  and  the  Lord 
Chancellor,  in  the  course  of  a  long  discussion,  and  referring  to  an 
application  to  enjoin  the  creditor  from  proceeding  at  law,  the  suit 
being  a  suit  for  the  administration  of  the  assets  and  the  plaintiff 
at  law  having  a  judgment  entitling  him  to  execution  against  the 
assets  of  the  intestate,  says  (page  546),  "  On  a  full  explanation  of 
the  facts,  there  might  have  been  a  difficulty  in  granting  that  applica- 

(a)  3  Swanst.  529. 
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tioD :  the  order  however  has  been  made,  and  must  be  obeyed ;  " 
thus,  though  there  is  here  an  intimation  of  opinion  that  the 
application  for  the  injunction  would  not  have  been  granted  if  the 
attention  of  the  Court  had  been  called  to  the  facts,  yet 
it  is  distinctly  *  stated  that  the  order  having  been  made  *  124 
it  must  be  obeyed ;  and  then  comes  the  expression  relied 
upon,  —  ^^  but  on  an  application  against  persons  guilty  of  a  breach 
of  it,  the  Court  would  forget  its  duty,  if  it  did  not  give  to  them 
the  benefit  of  the  fact  tliat  the  order  ought  not  to  have  been  made." 
Now  what  is  the  benefit  of  the  fact  that  the  order  ought  not  to 
have  been  made,  if,  though  it  ought  not  to  have  been  made,  it  must 
be  obeyed  ?  All  that  I  can  understand  is,  that  the  Court  in  admin- 
istering punishment  would  attend  to  all  the  circumstances  of  the 
ease,  and,  amongst  others,  to  the  circumstances  under  which  the 
order  has  been  made,  but  that  that  is  not  at  all  intended  to  impugn 
the  general  principle  that  is  laid  down,  that  an  order  once  made 
by  this  Court  must  be  obeyed.  I  can  only  understand  the  words 
"  must  be  obeyed  "  as  meaning  that  if  the  order  is  not  obeyed,  the 
party  shall  be  liable  to  punishment.  This  is  the  only  case  that 
appears  to  me  to  warrant  the  idea,  which  I  think  would  be  ex- 
tremely dangerous  if  at  all  sanctioned,  that  orders  made  by  the 
Court,  injunctions  granted,  or  process  issued,  may  be  resisted  on 
grounds  of  objection  to  the  exercise  of  the  discretion  under  which 
the  Court  has  acted.  They  must  be  obeyed,  and  a  proper  applica- 
tion made  to  the  Court  to  question  their  propriety  if  it  is  thought 
tiiey  have  been  improperly  made. 

I  have  given  this  case  a  good  deal  of  attention,  and  have  read 
through  the  affidavits  so  far  as  I  have  deemed  it  necessary  ;  but  I 
think  that  on  the  present  occasion  I  have  only  to  maintain  the 
jurisdiction  of  the  Court  to  the  extent  that  the  interests  of  the 
public  require,  while  at  the  same  time  I  consult  the  interests  of 
the  parties. 


1850.    December  17,  18,  19,  20. 

By  the  8'2d  section  of  the  special  Act  of  a  Railway  Company,  it  was  provided 
that  the  bond  creditors  and  mortgagees  of  the  company  should  be  entitled  to 
be  paid  out  of  the  toUs  and  other  estate  and  effects  of  the  company  the  sams 
advanced,  &G.,  and  that  in  all  other  respects  the  provisions  of  the  Companies 
CUoses  Consolidation  Act  shoold  be  applicable :  Eeldf  that  having  regard  to 
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the  86tli  and  44ih  sections  of  the  latter  Act,  a  bond  creditor  had  no  lien  on 
the  estate  or  effects  of  the  company,  and  that  the  goods  and  chattels  of  the 
company  were  liable  to  be  seized  under  a  writ  oiJi,fa,  at  the  suit  of  a  judg- 
ment creditor.* 

The  company  having  raised  large  sums  of  money  by  bond  and  on  mortgage, 
and  being  also  considerably  indebted  on  simple  contract,  agreed  with  one  of 
their  simple  contract  creditors  to  suffer  judgment  to  be  entered  up  against 
the  company  at  a  future  day.  After  this  agreement,  various  negotiations 
took  place  between  the  bond  and  other  creditors  of  the  company  and  the 
company,  with  the  view  of  postponing  on  certain  terms  the  enforcement  of  all 
claims,  as  well  by  specialty  as  simple  contract  against  the  company  for  seven 
years :  these  terms  were  accepted  by  the  great  majority  of  the  creditors,  but 
rejected  by  the  simple  contract  creditor.  After  such  rejection,  but  before  the 
period  for  issuing  execution  had  arrived,  a  bill  was  filed  by  one  of  the  bond 
creditors  against  the  company  and  its  other  specialty  creditors  for  the  enforce- 
ment of  his  alleged  equitable  lien,  and  for  the  appointment  of  a  receiver.  The 
receiver  was  appointed  by  the  consent  of  all  parties  to  the  suit,  and  entered 
into  the  possession  of  all  the  chattels  of  the  company.  The  simple  contract 
creditor  then  sued  out  execution  against  the  company.  Bdd,  on  the  petition 
of  the  simple  contract  creditor,  that,  inasmuch  as  the  order  appointing  a 
receiver  was  obtained  by  a  surprise  on  the  Court,  and  did  not  rest  on  an 
equity  which  could  be  maintained,  and  would  not  have  been  made  if  all  the 
'  circumstances  of  the  case  had  been  brought  before  the  Court,  the  simple  con- 
tract creditor  ought  to  be  allowed  to  levy  upon  the  goods  and  chattels  of  the 
company  notwithstanding  the  order. 

£eld  also,  that,  inasmuch  as  all  the  facts  of  the  case  were  admitted,  and  were 
before  the  Court  on  the  petition,  the  Court  would  dispense  with  the  usual 
reference  to  the  Master  to  examine  the  petitioners  pro  interesse  suo. 

The  33d  section  of  the  special  Act  empowered  bond  creditors  and  mortgagees  of 
the  company  to  enforce  the  payment  of  the  arrears  of  principal  and  interest 
by  the  appointment  of  a  receiver.  HM,  that  having  regard  to  the  53d  and 
64th  sections  of  the  Companies  Clauses  Consolidation  Act,  the  receiver  indi- 
cated in  the  33d  section  of  the  special  Act  was  the  receiver  to  be  appointed 
by  two  justices  under  the  53d  and  54th  sections  of  the  former  Act. 

*  126  *  The  execution  creditors,  Messrs.  Bowes  &  Co.,  in  pur- 
suance of  the  leave  given  to  make  the  application  to  the 
Lord  Chancellor  as  above  stated,  now  presented  their  petition, 
praying  in  the  alternative  that  the  receiver  might  be  ordered  to 
pay  to  them  the  amoimt  of  their  debt,  interest,  and  costs,  put  of 
the  moneys  of  the  company  in  his  hands,  or  that  they  might  be 
at  liberty  to  enforce  their  judgment  against  the  company,  and 

*  See  Gardner  v.  London,  Chatham,  and  Dover  Railway  Co.,  L.  R.  2  Ch.  Ap. 
201,  216;  Bowen  v.  Brecon  Railway  Co.,  L.  R.  3  £q.  541,  548,  549;  Eyton  v. 
Denbigh,  Ruthin,  and  Corwen  Railway  Co.,  L.  R.  6  Eq.  14;  Wickham  «.  The 
New  Brunswick  and  Canada  Railway  Co.,  L.  R.  1  Priv.  Conn.  64. 
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tiiat  the  sheriff  might  be  at  liberty  to  execute  the  writ  of  fieri 
facias  against  the  company  in  due  course  of  law. 

*  The  petition,  which  was  supported  by  affidavit,  stated,  *  126 
that  by  the  East  Anglian  Railways  Act  (10th  and  11th  Vict, 
c.  275),  the  Lynn  and  Ely  Railway  Company,  the  Ely  and  Hunting- 
don Railway  Company,  and  the  Lynn  and  Dereham  Railway  Com- 
pany were  dissolved,  and  the  Acts  relating  thereto  were  repealed, 
and  the  proprietors  united  into  a  company  for  the  purpose  of 
completing  and  working  the  railways  and  works  made  or  author- 
ized to  be  made  by  or  for  such  dissolved  companies  or  any  or 
either  of  them  under  the  authority  of  the  repealed  Acts  or  any 
of  them,  and  for  such  purposes  were  incorporated  by  the  name 
of  the  East  Anglian  Railway  Company ;  and  that  thereby  also  the 
Companies  Glauses  Consolidation  Act  and  other  Acts  therein  men- 
tioned were  incorporated  with  and  made  to  form  part  of  that  Act, 
save  as  to  such  parts  thereof  as  might  be  modified  by  or  were 
inconsistent  with  the  provisions  of  that  Act ;  and  that  by  the 
same  Act,  all  the  railways  and  works  made  or  to  be  made  by  or 
for  the  use  of  the  dissolved  companies  respectively  with  the  ap- 
purtenances, and  also  all  the  estate  and  effects  of  such  dissolved 
companies  respectively  were  vested  in  and  made  to  belong  to  the 
East  Anglian  Railway  Company,  thereby  incorporated  for  their ' 
absolute  benefit. 

The  petition  then  stated,  that  in  the  month  of  March,  1849,  the 
company  became  indebted  to  the  petitioners  in  the  sum  of  11472. 
13«.  Id,  for  coke  theretofore  supplied  to  the  company ;  that  on 
the  25th  October,  1849,  they  commenced  an  action  against  the 
company  for  the  amount ;  that  on  the  6th  December,  1849,  the 
company,  having  no  defence  to  the  action,  consented  to  give  a 
Judge's  order  making  the  «aid  debt  and  interest  payable  on  the 
30th  June,  1850,  together  with  their  acceptances  for  the  amount 
of  such  debt  and  interest  also  payable  on  that  day.  The 
petition  then  stated  in  *  substance,  that,  after  the  Judge's  *  127 
order  was  drawn  up  and  the  acceptances  given,  the  di- 
rectors of  the  company,  at  a  meeting  of  the  company  duly  con- 
vened, and  in  concurrence  with  the  bondholders,  mortgagees,  and 
certain  of  the  simple  contract  creditors  of  the  company,  presented 
a  report  containing  certain  propositions  for  the  adoption  of  their 
shareholders,  which,  if  assented  to  by  the  whole  body  of  their 
creditors,  would  have  relieved  the  company  from  all  actions  or 
VOL.  ra.  7  [  97  ] 
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suits  until  1857,  and  was  in  substance  to  place  all  the  creditors, 
whether  by  specialty  or  simple  contract,  on  the  same  footing,  the 

•  company  in  the  mean  time  undertaking  to  pay  5/.  per  cent  interest 
to  their  creditors,  but  that  these  propositions,  though  adopted  by 
the  company  and  assented  to  by  a  large  body  of  their  creditors, 
were,  on  the  28th  June,  1850,  repudiated  by  the  petitioners.  The 
petition  then  stated,  that  default  was  made  by  the  company  in 
payment  of  the  amount  agreed  to  be  paid  pursuant  to  the  Judge's 
order,  and  that  the  acceptances  were  dishonoured,  and  that  there- 
upon final  judgment  was,  on  the  2d  July,  1850,  duly  signed  in 
the  action  of  the  petitioners  against  the  company,  and  that  on  the 
3d  July,  1850,  the  petitioners  caused  a  writ  of  fieri  facia%  to 
be  issued  upon  the  said  judgment,  directed  to  the  sheriff  of  Nor- 
folk. 

The  petition  then  stated,  that  various  communications  had 
taken  place  between  the  solicitors  of  the  company  and  the  peti- 
tioners, with  a  view  to  induce  them  to  assent  to  the  propositions 
recommended  for  adoption  at  the  meeting  as  above  stated,  but  that 
there  had  not  been  the  slightest  intimation  given  to  them  of  the 
fact  that  a  receiver  of  the  estate  and  effects  of  the  company  had 
been  appointed  in  this  suit,  or  otherwise  of  the  intention  to  insti- 
tute this  or  any  other  suit,  but  that  such  fact  and  inten- 

*  128   tion  were  studiously  concealed  *  from  the  petitioners,  and 

that  they  had  not  any  notice  whatever  of  any  receiver 
having  been  appointed,  or  in  fact  that  the  suit  had  been  instituted, 
until  several  days  after  the  writ  had  been  lodged  with  the  sheriff  ' 
of  Norfolk. 

The  petition  then  stated  the  fact  of  the  filing  of  the  bill  on  the 
20th  June,  1850,  by  W.  Russell,  and  that  the  relief  thereby  sought 
was  exclusively  for  the  benefit  of  the  bond  and  mortgage  creditors 
of  the  company,  and  that  the  rights  and  interests  of  the  simple 
contract  creditors  were  in  no  way  thereby  sought  to  be  protected 
or  provided  for,  nor  could  they  obtain  payment  or  satisfaction  of 
their  claims  in  the  suit.  The  petition  then  stated  that  the  suit 
was  instituted  for  the  express  purpose  of  preventing  the  petition- 
ers from  obtaining  the  benefit  of  the  Judge's  order,  and  that  the 
company  and  the  defendants,  the  other  bond  and  mortgage  cred- 
itors, had  arranged  previously  to  the  filing  of  the  bill  to  appear 
by  counsel,  and  to  consent  to  an  application  to  be  made  by  the 
plaintiff  for  a  receiver,  so  that  he  might  take  possession  of  the 
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estate  and  efiects  of  the  company  before  the  petitioners  could  issue 
execution  under  their  judgments ;  that  on  the  25th  June,  1850, 
fte  plaintiff  moved  before  the  Vice-Chancellor  Knight  Bruce  fer- 
tile immediate  appointment  of  W.  Seppings.  as  receiver,  and  that 
tiiereupon,  and  by  consent  of  the  parties  to  the  suit,  an  order  was 
made  appointing  W.  Seppings  to  take  and  have  the  management 
of  the  estate  and  effects  of  the  company,  and  to  have  the  direction 
and  superintendence  of  ihe  working  of  the  several  railways  be- 
longing to  or  under  the  control  of  the  company,  and  of  all  other 
business  of  the  company,  and  to  collect  tfnd  receive  tiie  tolls  and 
other  assets  and  effects  belonging  to  the  company,  and  that  it 
was  ordered  that  the  company  should  deliver  up  to  W. 
*  Seppings,  as  such  manager  and  receiver,  all  the  plant,  *  129 
stock,  goods,  books,  acoounts,  and  other  estate  and  effects 
belonging  to  the  company,  and  that  W.  Seppings  should  pass  his 
accounts  before  the  Master,  and  from  time  to  time  pay  the  bal- 
ances which  should  be  reported  due  from  him  into  the  bank,  with 
the  privity  of  the  Accountant-General  of  the  Court,  to  be  there  placed 
to  the  credit  of  the  cause,  subject  to  the  Airther  order  of  the 

CoHlt. 

The  petition  then  stated  that,  on  the  29th  Jime,  1850,  W.  Sep- 
pings took  possession  of  all  the  movable  and  other  goods,  chattels^ 
estate,  property,  and  effects  of  the  company,  and  was  still  in  poil- 
session ;  that  by  reason  of  such  possession,  the  petitioners  had 
hitlierto  been  prevented  from  enforcing  their  legal  rights  against 
the  company  under  the  judgment ;  that  such  possession  was 
inconsistent  with  the  provisions  of  the  several  Acts  of  Parliament 
in  the  petition  mentioned,  and  to  the  policy  of  the  law ;  that  the 
plaintiff  had  not  such  an  interest  in  the  estate  and  effects  of  the 
company,  and  especially  in  their  movable  goods  and  chattels,  as 
entitled  him  to  have  a  receiver  appointed  by  the  Court  of  Chan- 
cery, or  at  all  events  such  receiver  as  was  appointed  by  the  order ; 
and  that  in  any  case  the  plaintiff  was  not  entitled  to  the  benefit  of 
the  order,  it  having  been  obtained  by  collusion.  The  petition  con- 
cluded by  stating  that  W.  Seppings,  as  such  receiver,  held  in  his 
hands  large  sums  of  money  more  than  sufficient  to  pay  and  satisfy 
the  petitioners'  debt,  interest,  and  costs,  and  that  all  the  capital  as 
well  of  the  dissolved  companies  as  of  the  East  Anglian  Railway 
Company  was  Mly  paid  up. 

The  following  portions  of  the  Companies  Clauses  Consolidation 
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Act  (8  Vict.  c.  16)  and  of  the  company's  special  Act  were  chieOy 

relied  on  in  the  argument. 
^  130  *  By  the  36th  section  of  the  Companies  Clauses  Con- 
solidation Act,  it  is  enacted,  that  "  if.  any  execution  either 
at  law  or  in  equity  shall  have  been  issued  against  the  property  or 
effects  of  the  company,  and  if  there  cannot  be  found  sufficient 
whereon  to  levy  such  execution,  then  such  execution  may  be  issued 
against  any  of  the  shareholders  to  the  extent  of  their  shares  re- 
spectively in  the  capital  of  the  company  not  then  paid  up." 

By  the  38th  section,  the  company,  if  authorized  by  its  special 
Act  to  borrow  money  on  mortgage  or  bond,  may  do  so,  and  for 
securing  its  repajrment  may  mortgage  the  undertaking  and  the  fu- 
ture calls  on  the  shareholders  or  give  bonds,  in  manner  thereinafter 
mentioned. 

The  41st  section  refers  to  the  schedule  to  the  Act  in  which  the 
forms  of  the  mortgage  deed  and  bond  are  given,  and  in  accord- 
ance with  which,  if  a  mortgage,  the  company  are  empowered  to 
assign  the  undertaking ;  and,  in  case  the  loan  shall  be  in  antici- 
pation of  the  capital  authorized  to  be  raised,  to  assign  all  future 
calls  on  shareholders,  and  all  the  tolls  and  sums  of  money  arising 
by  virtue  of  the  said  Act,  and  all  the  estate,  right,  title,  and  inter- 
est of  the  company  in  the  same  unto  the  mortgagee  until  the 
principal  and  interest  is  satisfied  ;  and  in  the  case  of  a  bond,  the 
obligation  of  the  bond  in  the  schedule  is  that  the  company  in  con- 
sideration of  the  sum  of  /.  paid  to  them,  bind  themselves  and 
their  successors  unto  the  obligee  in  the  penal  sum  of  2.,  the 
condition  avoiding  it  if  paid  on  the  day  specified  therein. 

By  the  42d  section  it  is  enacted,  that  '^  the  respective  mortgagees 
shall  be  entitled,  one  with  another,  to  their  respective  pro- 
*  131  portions  of  the  tolls,  sums,  and  *  premises  comprised  in  such 
mortgages,  and  of  the  fiiture  calls  payable  by  the  share- 
holders if  comprised  therein,  according  to  the  respective  sums  in 
such  mortgages  mentioned  to  be  advanced  by  such  mortgages 
respectively,  and  to  be  repaid  the  sums  so  advanced  with  interest, 
without  any  preference  one  above  another  by  reason  of  priority  of 
the  date  of  any  such  mortgage,  or  of  the  meeting  at  which  the 
same  was  authorized." 

By  the  44th  section  it  is  enacted,  that  ^^  the  respective  obligees 
in  such  bonds  shall  proportionally,  according  to  the  amount  of  the 
moneys  secured  thereby,  be  entitled  to  be  paid  out  of  the  tolls  or 
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otiier  property  or.  effects  of  the  company  the  respective  sums  in 
such  bonds  mentioned  and  thereby  intended  to  be  secured  without 
any  preference  one  above  another  by  reason  of  priority  of  date  of 
any  such  bond,  or  of  the  meeting  at  which  the  same  was  author- 
ized, or  otherwise  howsoever/' 

By  the  45th  section  provision  is  made  for  keeping  a  register  of 
mortgages  and  bonds. 

By  the  58d  section,  it  is  provided,  that  "  where  by  the  special 
Act  the  mortgagees  of  the  company  shall  be  empowered  to  enforce 
the  payment  of  the  arrears  of  interest  or  the  arrears  of  principal 
and  interest  due  on  such  mortgages  by  the  appointment  of  a  re- 
ceiver,  then,  if  within  thirty  days  after  the  interest  accruing  upon 
any  such  mortgage  has  become  payable  and  after  demand  thereof 
in  writing  the  same  be  not  paid,  the  mortgagee  may  without  prej- 
udice to  his  right  to  sue  for  the  interest  so  in  arrear  in  any  of  the 
Superior  Courts  of  Law  or  Equity  require  the  appointment  of  a 
receiver,  by  an  application  to  be  made  as  hereinafter  provided ; 
and  if  within  six  months  after  the  principal  money  owing  upon 
any  such  mortgage  has  become  payable,  and  after  demand 
*  thereof  in  writing  the  same  be  not  paid,  the  mortgagee,  *  132 
without  prejudice  to  his  right  to  sue  for  such  principal  money 
together  with  all  arrears  of  interest  in  any  of  the  Superior  Courts 
of  Law  or  Equity,  may,  if  his  debt  amount  to  the  prescribed  sum 
alone,  or  if  his  debt  does  not  amount  to  the  prescribed  sum  he  may 
in  conjunction  with  other  mortgagees  whose  debts  being  so  in  arrear 
after  demand  as  aforesaid  shall  together  with  his  amount  to  the 
prescribed  sum,  require  the  appointment  of  a  receiver,  by  an  ap> 
plication  to  be  made  as  hereinafter  provided." 

By  the  54th  section,  it  is  enacted,  that  ^^  every  application  for  a 
receiver  in  the  case's  aforesaid  shall  be  made  to  two  justices,  and 
on  any  such  application  it  shall  be  lawfiil  for  such  justices,  by  order 
in  writing  after  hearing  the  parties,  to  appoint  some  person  to 
receive  the  whole  or  a  competent  part  of  the  tolls  or  sums  liable 
to  the  payment  of  such  interest  or  such  principal  and  interest  as 
the  case  may  be,  until  such  interest  or  until  such  principal  and 
interest  as  the  case  may  be,  together  with  all  costs  including  the 
charge  of  receiving  the  tolls  or  sums  aforesaid,  be  fully  paid  ;  and 
upon  such  appointment  being  made  all  such  tolls  and  sums  of 
money  as  aforesaid  shall  be  paid  to  and  received  by  the  person  so 
to  be  appointed  ;  and  the  money  so  to  be  received  shall  be  so  much 
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money  received  by  or  to  the  use  of  the  party  to  whom  such  interest 
or  such  principal  and  interest,  as  the  case  may  be,  shall  be  then 
due,  and  on  whose  behalf  such  receiver  shall  have  been  appointed ; 
and  after  such  interest  and  costs,  or  such  principal,  interest,  and  costs 
have  been  so  received,  the  power  of  such  receiver  shall  cease." 

By  the  32d  section  of  the  special  Act,  it  is  provided  ^^  that 

*  133    the  respective  mortgagees  and  bond  creditors  *  shall  be  enti- 

tled to  be  paid  out  of  the  tolls  and  other  estate  and  effects 
of  the  company  hereby  incorporated  the  several  and  respective 
sums  advanced  by  them  with  the  interest  thereon  ratably  and  in 
proportion  one  with  the  other,  and  withput  preference  the  one 
above  the  other  of  them,  and  in  all  other  respects  the  provisions 
in  the  said  Companies  Clauses  Consolidation  Act,  1845,  relative  to 
mortgages  and  bonds  shall  be  applicable,  and  extend  to  the  mort- 
gages ,and  bonds  hereby  authorized  to  be  granted." 

By  the  33d  section  it  is  enacted,  ^^  that  it  shall  be  lawful  for  the 
mortgagees  or  bond  creditors  of  the  company  hereby  incorporated 
to  enforce  the  payment  of  the  arrears  of  principal  and  interest  due 
on  any  such  mortgage  or  bonds  by  the  appointment  of  a  receiver ; 
and  in  order  to  authorize  the  appointment  of  such  receiver  in  the 
event  of  the  principal  money  due  on  such  mortgages  or  bonds  not 
being  duly  paid,  the  amount  owing  to  the  mortgf^es  or  bond 
creditors  by  whom  application  shall  be  made  shall  not  be  less  than 
25,000/.  in  the  whole." 

Mr.  Roli  and  Mr.  Toller ^  for  the  petitioners,  referred  to  the  dis^ 
cussion  which  had  taken  place  on  the  former  motion,  and  sub- 
mitted that,  all  the  facts  of  the  case  being  now  before  the  Court, 
the  question  raised  by  the  petition  ought  to  be  determined  on  the 
present  occasion,  and  that  the  petitioners  ought  not  to  be  required 
to  go  in  before  the  Master  to  be  examined  pro  interesse  suo.  Dixon 
V.  Smithy  (o)  Emprivgham  v.  Short.  (6)  They  contended  that, 
having  regard  to  the  provisions  of  the  36th  and  44th  sections  of 
the  Act  8  Yict.  c.  16,  which  were  incorporated  in  the  special 

*  134    Act,  *  the  32d  section  of  the  special  Act  did  not  create  any 

lien  in  favour  of  either  the  bond  creditors  or  mortgagees 
which  would  enable  them  to  prevent  the  enforcement  of  the  legal 
right  acquired  by  the  judgment  creditor.    They  further  contended, 

(a)  1  Swanst.  467.  (6)  8  Hare,  461. 
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tihat  the  receiver  indicated  by  the  SSd  section  of  the  special  Act 
was  the  receiver  provided  by  the  53d  and  54th  sections  of  the  Act 
8  Vict.  c.  16,  and  not  a  receiver  to  be  appointed  by  the  Court  of 
Chancery  in  a  suit.  They  submitted  that,  at  all  events,  the  ap- 
pointment of  the  receiver  in  the  present  case  was  collusive,  and 
oould  not  be  sustained. 

Mr.  BetheUj  Mr.  Lee^  Mr.  Bacon,  and  Mr.  Miller ,  for  W.  Russell 
the  plaintifif  in  the  suit.  By  the  provisions  of  the  82d  section  of 
the  special  Act,  bond  creditors  are  placed  on  an  equal  footing  with 
mortgagees ;  the  plaintiff,  therefore,  and  all  the  other  bondholders 
of  the  company  must  be  regarded  as  statutory  mortgagees  of  ^^  the 
tolls  and  other  estate  and  effects  of  the  Company  ;  "  and  by  the 
SSd  section  of  the  same  Act  they  are  respectively  empowered  to 
enforce  the  payment  of  the  arrears  of  principal  and  interest  by  the 
appointment  of  a  receiver.  The  present  application  calls  in  ques- 
tion the  appointment  of  the  receiver  who,  though  sanctioned  by  the 
Court,  is  in  fact  appointed  under  an  Act  of  Parliament.  It  is  clear 
that  the  plaintiff  could  not  have  proceeded  at  law,  either  in  eject- 
ment or  in  an  action  on  covenant ;  Doe  dem.  Myait  v.  St'.  Helenas 
Railway  Company,  (ji)Pontety.  Bamigstoke  Canal  Company:  (6) 
in  fact,  any  proceedings  of  the  plaintiff  at  common  law  would  de- 
feat the  provisions  of  the  special  Act.  The  utmost  that  the 
execution  creditor  can  be  entitled  to  is  the  property  of  *the  *  135 
company,  after  the  satisfaction  of  all  pre-existing  charges. 
Whitworih  v.  Oavgain.  (<?)  Every  person  dealing  with  railway 
companies  does  so  with  full  notice  that  payment  for  any  goods 
supplied  to  the  company  must  be  subject  to  all  prior  statutory 
liabilities,  which  liabilities  must  be  registered  according  to  the 
provisions  of  the  45th  section  of  the  Act  8  Yict.  c.  16.  As  to  the 
impolicy  of  allowing  railway  companies  to  be  managed  by  a  re- 
ceiver, it  is  the  constant  practice  of  this  Court  to  grant  receivers 
for  the  conduct  of  businesses  equally  difficult,  as  in  the  case  of  a 
colliery,  a  theatre,  Ac.  Jefferyu  v.  Smith,  (rf)  Ex  parte  Ford,  (e) 
Waters  v.  Taylor,  (jg)  In  the  present  -  instance,  the  special  Act 
itself  contemplates  the  appointment  of  a  receiver. 

(a)  2  Q.  B;  864.  (d)  IJ.  &  W.  298. 

(b)  3  Bing.  N.  C.  433.  («)  7  Vea.  617. 

(c)  3  Hare,  416 ;  S.  C,  Cr.  &  P.  326.  {g)  15  Ves.  10. 
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Mr.  Malins  and  Mr,  Mariindale,  for  the  defendants  C.  Martin 
and  E.  Heseltine  who  were  bondholders  of  the  company,  sub- 
mitted that  the  only  difference  between  the  remedies  provided 
under  the  44th  section  of  the  Act  8  Vict.  c.  16,  and  the  32d  sec* 
tion  of  the  special  Act  was,  that  the  latter  empowered  the  levy  to 
be  made  out  of  the  estate  and  effects  and  other  property  of  the 
company,  whereas  the  former  in  effect  limited  the  remedy  to  the 
tolls.  They  contended  that  no  words  could  be  more  comprehensive 
to  pass  every  thing  belonging  to  the  railway  than  the  words  of  the 
latter  section  ^^  estate  and  effects ;  "  and  referred  to  the  ordinary 
case  of  a  publican  remaining  in  possession  after  a  bill  of  sale,  in 
which  case  an  execution  levied  subsequently  will  not  override  the 
bill  of  sale.    Martindale  v.  Booth,  (a)     They  contended  further 

that  the  bonds  in  question  were  equivalent  to  legislative 
•  136  ^  bills  of  sale,  and  that  the  mode  in  which  they  *  were  issued 

was  so  public  that  no  creditor  could  plead  ignorance  of  their 
existen(?e  ;  that  it  waa  clear  that  at  the  time  of  issuing  of  the  bonds 
the  bond  and  mortgage  creditors  had  a  specific  lien  on  the  property 
then  in  the  possession  oi  the  company,  and  that  future  property 
must  be  equally  liable.  Metcalfe  v.  The  Archbishop  of  Yorky  (6) 
Langton  v.  Horton.  (c)  They  referred  to  the  53d  and  54th  sec- 
tions of  the  Companies  Clauses  Consolidation  Act,  and  argued  that 
inasmuch  as  the  receiver  there  alluded  to  was  to  be  appointed  by 
two  justices,  and  such  appointment  was  to  be  without  prejudice  to 
the  rights  of  a  mortgagee  to  sue  in  equity  for  the  arrears  of  interest, 
it  followed  that  his  ordinary  equitable  right  to  a  receiver  under  the 
Court  of  Chancery  still  remained. 

Mr.  J.  Parker  and  Mr.  Ooodeve,  for  the  defendant  R.  Ransome, 
who  held  a  bond  for  500Z.  not  yet  due  but  the  interest  of  which 
was  in  arrear,  and  who  represented  the  interest  of  other  bond- 
holders similarly  circumstanced  to  the  extent  of  100,000/.  The 
question  is.  Have  tlie  bond  creditors  an  equitable  lien  on  any  and 
what  portion  of  the  estate  and  effects  of  the  company  ?  Unless 
they  have  such  lien,  the  right  to  a  receiver  given  them  by  the 
special  Act  would  be  virtually  of  no  effect.    The  receiver  appointed 

(a)  3  B.  &  Ad.  498. 

(b)  6  Sim.  224 ;  S.  C.  1  M.  &  C.  647. 
(e)  1  Hare,  549. 
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under  the  53d  and  o4th  sections  of  the  Companies  Glauses  Con- 
solidation Act  is  for  the  benefit  of  the  party  having  him  appointed, 
and  is  without  prejudice  to  his  right  of  proceeding  in  equity ;  but 
the  receiver  appointed  in  a  suit  in  equity  is  for  the  benefit  of  all 
parties,  and  will  not  be  appointed  unless  all  parties  are  present. 
MeUish  v.  Brooks,  (a)  The  petitioners  assume  that  it  is 
competent  *  for  them  to  come  in  and  be  heard  pro  interesse  *  137 
sua  ;  but  that  course  is  only  open  to  parties  who  admit  the 
validity  of  the  decree  or  order  under  which  their  paramount  rights 
are  afiected ;  where,  however,  as  in  the  present  instance,  it  is 
alleged  that  a  decree  has  been  made  by  consent,  and  that  that 
consent  has  been  fraudulently  obtained,  the  party  aggrieved  can 
only  be  relieved  by  original  bill.     Mit.  PI.  p.-  94,  ed.  4. 

Mr.  Pryor  appeared  for  other  defendants  who  held  bonds  which 
were  not  due  till  1854. 

Mr.  Dickinson  for  other  defendants,  mortgagees  whose  principal 
money  was  not  yet  due.  If  the  order  for  the  receiver  is  collusive, 
80  is  the  judgment  at  law  of  the  petitioners,  for  both  were  obtained 
by  consent,  and  unless  the  petitioners  show  a  superior  equity  they 
are  not  entitled  to  relief  on  the  present  occasion.  It  was  not  even 
contemplated  by  the  Companies  Clauses  Consolidation  Act  that 
executions  might  be  levied  for  such  debts  as  these,  for  which  pay-, 
ment  ought  to  have  been  made  in  ready  money.  Dickinson  v. 
Valptf.  (6) 

Jfr.  Wood  and  Mr.  Rogers  for  another  defendant,  a  mortgage 
creditor  whose  debt  was  not  due,  but  whose  interest  was  in  arrear. 
It  has  been  suggested  in  the  course  of  the  argument,  that  execu- 
tion might  also  have  been  taken  out  by  any  one  of  the  bond  or 
mortgage  creditors;  but  if  so,  on  application  to  the  Court  of 
Chancery,  he  would  be  decreed  to  hold  the  fruits  of  his  execution 
for  the  common  benefit  of  all  other  specialty  creditors.  Dumville  v. 
Ashbrooke.  (c)  It  is  said  that  it  would  be  against  the  policy  of 
the  law  that  there  should  be  such  a  receiver  as  that  which 
has  *  been  appointed,  because  there  were  public  duties  to  •  138 
discharge,  but  that  argument  was  disregarded  in  the  case 

(a)  8  Bear.  22.  (b)  10  B.  &  C.  128.  (c)  3  Rubs.  98  n. 
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of  Blanchard  y»  Cawthomey(a)  and  the  same  objection  would 
apply  to  the  proceedings  taken  on  the  part  of  the  creditor  in  the 
execution. 

Mr.  Calvert  and  Mr,  Baggallay^  for  the  company,  declined  to 
take  any  part  in  the  discussion,  referring  only  to  affidavits,  which 
had  been  filed  by  the  chairman  of  the  company,  denying  all  collu- 
sion with  any  of  the  parties  to  the  suit. 

Mr.  JRoUj  in  reply.  —  As  to  its  not  being  competent  for  the 
petitioners  to  question  the  order  for  the  receiver  except  by  bill,  the 
passage  cited  from  Lord  Redesdale's  book  applies  only  to  a  decree 
made  on  the  hearing  of  a  cause,  and  not  to  an  order  on  an  inter- 
locutory application;  and  the  effect  of  any  other  construction 
would  be  that  bills  would  be  filed  for  altering  interlocutory  orders 
made  by  co-ordinate  jurisdictions.  It  is  said  that  the  bond 
creditor  and  mortgagee  are  placed  on  the  same  footing  as  to  their 
rights  and  remedies;  but  this  is  inconsistent  with  the  remedies 
attributed  to  each  in  the  42d  and  44th  sections  of  the  Act  8  Yict. 
c.  16  being  so  different,  and  with  the  instruments  mentioned  in 
the  schedule  being  in  different  terms.  The  32d  section  o&  the 
special  Act  is  quite  consistent  with  the  44th  section  of  the  Act 
8  Vict.  c.  16,  both  having  the  same  object,  and  both  leaving  the 
bond  creditors  to  their  remedies  at  law.  The  33d  section  of  the 
special  Act  in  allowing  arrears  due  on  bonds  and  mortgages  to  be 
enforced  by  a  receiver,  can  only  mean  a  receiver  under  the  68d 
and  54th  sections  of  the  Act  8  Vict.  c.  16,  and  then  only 
*  139  after  judgment  has  been  recovered.  *  As  to  the  argument 
that  the  mortgages  and  bonds  are  legislative  bills  of  sale  of 
all  the  estate  and  effects  of  the  company,  and  that  though  nothing 
be  in  arrear  the  bondholder  has  a  right  to  prevent  a  judgment 
creditor  from  proceeding  to  enforce  his  judgment  hj  fieri  facias^ 
this  is  answered  by  the  36th  section  of  the  Act  8  Vict.  c.  16,  which 
has  been  quite  overlooked  by  the  parties  opposing  this  petition. 
A  debenture  cceditor  has  no  right  to  restrain  a  judgment  creditor 
from  issuing  out  execution.  Perkins  v.  The  Deptfard  Pier  Com- 
pany. (6) 

During   the    course    of   the    argument   the    Lord    Chancellor 

(a)  4  Sim.  566.  (6)  13  Sim.  277. 
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saggested  the  propriety  of  submitting  the  points  raised  on  the 
petition  in  the  form  of  a  special  case  under  Mr.  Turner's  Act 
(13  A  14  Vict.  c.  35),  observing  that,  as  there  was  no  doubt  about 
the  facts,  the  following  three  questions  would  meet  the  exigencies 
of  the  case,  and  would  facilitate  an  appeal  if  the  parties  should 
be  dissatisfied  with  his  Lordship's  judgment,  which  wQuld  be  pro- 
nounced as  if  such  a  special  case  were  before  him :  First.  Were 
the  goods  and  chattels  of  the  company  prior  to  the  date  of  the 
order  appointing  the  receiver  liable  to  be  seized  under  writs  of 
fieri  facias  at  the  suit  of  judgment  creditors  of  the  company? 
Second.  Was  the  plaintiff  entitled  to  the  order  appointing  the 
receiver  ?  Third.  Ought  the  judgment  creditors  to  be  allowed  to 
levy  upon  the  said  goods  and  chattels  under  writs  o{  fieri  facias j 
notwithstanding  the  said  order  ? 

The  Lobd  Chancellor. -^  This  case  having  occupied  a 
very  considerable  time,  *  I  have  had  sufficient  opportunity  *  140 
during  the  progress  of  the  argument  of  forming  my  opinion 
upon  it ;  and  it  does  not  appear  to  me  to  require  any  longer  con- 
sideration than  I  have  already  given  to  it.  The  question  in 
contest  between  these  parties  turns  upon  the  construction  of  cer- 
tain clauses  in  two  Acts  of  Parliament,  namely,  the  Companies 
Glauses  Consolidation  Act  (8  Yict.  c.  16),  and  the  special  Act 
under  which  the  present  company,  the  East  Anglian  Railway  Com- 
pany, is  established,  the  material  sections  being  the  36th,  41st, 
42d,  43d,  44th,  53d,  and  54th  of  the  Companies  Clauses  Consol- 
idation Act,  and  the  32d  and  33d  sections  of  the  special  or  com- 
pany's Act. 

Now  it  does  not  appear  to  me  necessary  to  advert  to  a  great 
many  of  the  topics  which  have  been  brought  before  me  in  argu- 
ment, as  illustrating  the  views  which  the  various  counsel  have 
taken.  I.  have  looked .  into  all  the  authorities  which  have  been 
cited,  but  it  will  not  be  necessary,  in  order  to  explain  the  grounds 
of  my  judgment,  that  I  should  go  through  them.  The  petitioners 
complain  that  a  receiver  has  been  appointed  in  this  suit  by  an 
arrangement  between  the  parties  to  the  cause ;  and  the  ground  of 
ttieir  complaint  is,  that  the  effect  of  the  arrangement  was  to  sur- 
prise or  mislead  the  Court  into  making  an  order  for  the  express 
purpose  of  impeding  the  petitioners  in  their  legal  remedy ;  they 
insist  that  the  plaintiff  was  not  entitled  to  this  order,  and  that  the 
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Court  would  not  have  made  it,  if  the  facts  had  been  disclosed  as 
they  assert  they  ought  to  have  been,  and  they,  therefore,  pray 
that  they  may  be  permitted  to  pursue  their  legal  remedy,  notwith- 
standing the  existence  of  the  order.  The  respondents,  on  the 
other  hand,  insist  that  the  plaintiff  was  well  entitled  to  the  order 
which  is  complained  of,  and  that  therefore  there  was  no 

*  141    impropriety  in  the  *  company  giving  their  consent  to  that 

order  being  made ;  and  they  insist  that  they  were  well  justi- 
fied in  expediting  the  proceedings  for  the  purpose  of  intercepting 
the  petitioners'  execution  for  their  own  protection. 

Now  the  ground  on  which  it  is  contended  that  the  receiver  was 
properly  appointed  is,  that  in  this  suit  the  plaintiff  was  a  bond 
creditor  of  the  company,  and  that  the  defendants  appeared  on  behalf 
of  themselves  and  the  rest  of  the  bondholders,  and  mortgagees  of 
the  company.  It  is  then  insisted  that  under  the  provisions  of  the 
Act  8th  Vict.  c.  16,  and  the  special  Act  of  the  company,  the  mort- 
gagees and  bond  creditors  acquired  a  specific  equitable  lien  on  the 
tolls,  estate,  and  effects  of  the  company,  and  that  the  bill  filed  in 
this  case  and  the  appointment  of  the  receiver  were  proper  and 
accurate  proceedings  with  a  view  of  enforcing  and  rendering  effectual 
that  security. 

Tliere  are  thus  two  question^  to  be  decided,  the  first  being 
whether  upon  the  construction  of  the  statutes  which  I  have  men- 
tioned, a  specific  equitable  lien  is  given  to  the  mortgagees  and 
bond  creditors  of  the  company  upon  the  estate  and  effects  gener- 
ally of  the  company,  and  the  second  whether,  if  upon  the  construc- 
tion of  these  Acts  no  such  lien  is  given,  will  or  not  the  absence  of 
such  lien  entitle  the  petitioners  to  any  and  what  order  on  the 
present  application. 

The  principal  clause  on  which  the  first  question  depends  is  the 

44th  section  of  the  Companies  Clauses  Consolidation  Act,  the  point 

being,  whether  a  specific  lien  on  the  general  effects  of  the  company 

is  thereby  given.     It  will  be  observed  that  that  section  does  not 

specify  any  particulars  on  which  the  lien  is  to  attach ;   it 

•  142    says  generally  that  the  parties  are  to  be  entitled  to  *  be 

paid  out  of  the  tolls,  property,  or  effects  of  the  company. 
Now  of  course,  if  the  parties  were  to  be  paid  at  all,  they  must  be 
paid  out  of  the  tolls,  property,  or  effects  of  the  company,  for  those 
were  the  only  sources  which  could  enable  the  payment  to  be 
made  ;  it  is  therefore  in  effect  saying  that  the  company  are  to  pay 
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out  of  their  means.  There  must  I  conceive  have  been  a  reason 
for  inserting  this  clause ;  and  first  of  all  as  to  the  mortgage  credit- 
ors. The  mortgagees  having  had  certain  rights  given  to  them  by 
the  42d  section,  and  the  bond  creditors  having  also  had  certain 
rights  given  to  them,  this  44th  section,  which  applies  to  bond 
creditors,  might  have  been  intended,  as  it  appears  to  me,  rather  to 
limit  than  to  extend  their  remedies,  for  it  might  be  intended  to 
show  that  the  bond  creditors  were  not  entitled  to  all  the  remedies 
which  have  been  previously  given  to  the  mortgagees.  Such  might 
have  been  one  of  the  objects  for  the  insertion  of  the  clause ;  but  it 
must  be  construed  in  connection  with  the  86th  section  of  the  same 
Act,  and  the  two  sections  must  be  taken  together.  The  44th  sec- 
tion says  ^*  the  respective  obligees  of  the  bonds  shall  be  paid  out  of 
the  tolls  or  other  property  or  effects  of  the  company ;  "  the  36th 
section,  which  has  a  sort  of  preamble  to  it  to  the  effect  that  it  is 
intended  to  apply  to  the  general  creditors  of  the  company,  is  in 
these  words :  —  (His  Lordship  here  read  the  section).  We  have 
thus  one  clause  stating  that  the  bondholders  are  to  be  paid  out  of 
the  tolls  or  other  property  or  effects  of  the  company,  and  another 
clause  which  says  that  creditors  shall  have  the  remedy  of  levying  an 
execution  against  the  property  or  effects  of  the  company.  These 
two  sections  are  to  stand  together;  but  can  they  stand  together 
consistently  with  the  44th  section  giving  an  equitable  lien  which 
was  intended  to  protect  the  estate,  property,  and  effects  of 
the  company  agaiust  other  *  creditors  ?  I  do  not  apprehend  *  143 
that  it  can  be  said  that  the  36th  section,  which  is  entitled 
as  applicable  to  the  remedies  of  creditors  generally,  must  not  be 
extended  to  mean  mortgagees  and  bond  creditors.  The  Act  is 
framed  on  steps :  first  of  all  it  begins  by  the  36th  section  as  to 
the  remedies  of  creditors  generally,  not  at  all  referring  or  limiting 
its  operation  to  any  particular  class  of  creditors  :  then  having  dealt 
with  the  creditors  of  the  concern  generally  and  given  them  a  right 
to  levy  execution  upon  the  property  or  effects  of  the  company  also 
without  limitation  (and  if  the  argument  on  the  part  of  the  plain- 
tiff be  correct,  there  could  be  no  property  and  effects  of  the  com- 
pany which  could  be  properly  amenable  to  an  execution),  it  then 
comes  to  the  mortgagees  and  bond  creditors,  and  it  gives  specific 
remedies  to  each  of  these  classes  of  creditors.  The  meaning  and 
intention  then  of  the  44th  section  I  apprehend  was  to  prevent  any 
argument  that  the  rights  and  remedies  of  the  bond  creditors  therein 
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referred  to  as  having  certain  particular  remedies,  were  limited  to 
those  remedies,  and  the  effect  of  it  was  to  show  that  the  bond 
creditors  were  at  liberty  to  pursue  their  legal  or  equitable  remedies, 
if  they  had  any,  against  the  property  or  effects  of  the  company,  in 
common  with  all  the  general  creditors  of  the  company,  as  well  as 
being  entitled  to  any  particular  remedies  which  might  be  given  to 
them  in  terms. 

•  Now,  although  it  may  not  be  very  safe  to  argue  upon  any  par- 
ticular intent  with  reference  to  these  clauses,  yet  it  is  to  be  re- 
marked that  a  remedy  given  to  the  general  creditors  against  the 
property  and  effects  of  the  company  is  inconsistent  with  the  whole 
property  and  effects  being  made  subject  to  a  specific  equitable  lien 
on  the  part  of  any  particular  class  of  creditors.  It  is 
*  144  obvious  also  that  these  companies  cannot  be  *  carried  on 
without  large  credit  being  given,  and  if  so,  the  legislature 
could  never  have  intended  to  exclude  the  general  body  of  creditors 
from  all  remedy  for  their  debts,  by  giving  a  specific  lien  on  the 
whole  estate  and  effects  of  the  company  to  a  particular  class  of 
creditors. 

It  is  however  said,  that  although  there  may  be  difficulty  in  con- 
tending that  while  the  property  remains  in  possession  of  the  com- 
pany, and  is  being  used  for  the  purposes  of  the  company,  it  may 
not  be  dealt  with  notwithstanding  the  lien,  yet  that  effect  may  be 
given  to  the  plaintiff's  construction  of  the  Act,  by  allowing  the 
bond  creditors  or  the  mortgage  creditors  at  any  particular  moment 
to  assert  their  right,  and  that  their  right  may  be  inchoate  or  in 
suspense  until  they  have  asserted  it.  But  what  a  fraud  it  would 
be  upon  the  general  creditors  to  allow  the  company  to  contract 
largely  upon  the  possession  and  apparent  ownership  of  property, 
and  then  to  give  to  the  mortgage  or  bond  creditors  the  opportunity 
of  asserting  their  lien  when  probably  the  general  creditors  had 
allowed  the  company  to  obtain  on  credit  the  largest  portion  of  their 
stock.  Such  a  right  is  not  consistent  with  the  general  administra- 
tion of  justice,  and  with  the  safety  and  convenience  of  a  conunercial 
concern,  which  this  to  a  great  extent  is. 

It  appears  to  me  also,  when  I  look  at  the  remedies,  that  none  of 
the  remedies  which  the  Acf  specifically  provides  are,  for  the 
reasons  I  shall  state,  at  all  applicable  to  the  case  supposed.  One 
remedy  given  is  by  a  receiver,  and  it  is  naost  material  to  attend  to 
the  manner  in  which  that  receiver  is  provided  for.  First,  it  will 
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be  observed,  that  the  receiyer  who  is  mentioned  in  the  Act  when 
obtained  is  not  to  oust  any  other  remedy  at  law  or  in  equity, 
which  tiie  mortgagees  *  or  bond  creditors  may  have.  They  *  146 
may  proceed  at  law,  and  get  execution ;  and  that  looks  as 
if  thore  were  something  which  was  intended  to  be  seized,  inde- 
pendently of  what  the  receiver  was  to  take ;  namely,  the  tolls  and 
sums  of  money,  &q.  Now  the  execution  could  only  be  levied  on 
the  chattels,  and  thus  the  bond  creditors  and  mortgage  creditors 
have  this  great  advantage  over  the  general  creditors,  that  they 
have  a  fund  which  the  general  creditors  cannot  take  ;  namely,  the 
tolls  and  sums  of  money,  <!^c.,  and  may  take  also  in  common  with 
the  general  creditors  by  an  action  at  law,  if  an  action  is  maintain- 
able, as  to  which  I  do  not  think  it  material  to  inquire.  It  does 
not,  however,  appear  to  me  consistent  with  the  fact  of  giving  a 
receiver  over  the  property  for  a  particular  purpose,  that  the  prop- 
erty should  be  already  subject  to  a  lien  on  the  part  of  the  class  of 
creditors  to  whom  the  several  remedies  are  given.  It  is  also 
material  to  advert  to  the  54th  section  of  the  Companies  Glauses 
Consolidation  Act,  which  shows  how  the  receiver  is  to  be  appointed 
by  the  justices,  and  points  out  what  he  is  to  do  on  being  so  ap- 
pointed. In  the  first  place,  all  the  tolls  and  sums  of  money  '^  shall 
be  paid  to  and  received  by  the  person  so  to  be  appointed,  and  the 
money  scf  to  be  received  shall  be  so  much  money  received  by  or  to 
the  part;  to  whom  such  interest,  or  such  principal  and  interest,  as 
the  case  may  be,  shall  be  then  due,* and  on  whose  behalf  such 
receiver  shall  have  been  appointed,  and  after  such  interest  and 
costs,  or  such  principal,  interest,  and  costs,  shall  have  been  so 
received,  the  power  of  such  receiver  shall  cease." 

But  it  is  said,  that  by  the  33d  section  of  the  special  Act,  which 
I  shall  come  to  presently,  there  is  another  receiver  pointed  at. 
Were  there  then  to  be  two  receivers,  a  chancery  receiver  and  a 
justices'  receiver  ?  If  there  were,  I  certainly  should  have 
expected  some  *  regulation,  some  clause  or  section,  by  which  *  146 
to  work  out  so  anomalous  a  provision,  but  there  is  none. 
When,  however,  this  38d  section  is  looked  at  in  connection  with 
the  53d  and  54th  sections  of  the  Companies  Clauses  Consolidation 
Act,  it  will  be  seen  that  the  only  receiver  which  is  contemplated, 
is  the  justices'  receiver.  Now  the  claim  set  up  of  a  specific  equi- 
table lien  is  so  extraordinary  as  connected  with  property  of  this 
nature,  that  it  is  most  unreasonable  to  suppose  that  the  right  to  it 
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should  be  left  to  be  inferred  from  a  mere  statement  that  payment 
was  to  be  made  out  of  the  estate  and  effects  of  the  company.  It 
is  not  likely  that  the  Acts  of  Parliament  by  which  these  companies 
are  constituted,  and  which  are  framed  by  the  companies  themselves, 
should  be  so  prepared  by  them  as  to  give  the  bondholder  a  lien  on 
every  spade  or  barrow  which  the  company  may  possess.  It  would 
be  a  stigma  on  a  company,  inviting  subscribers,  and  before  any 
credit  in  fact  existed,  to  insert  a  clause  into  their  Act  depriving 
them  of  the  power  to  contract  on  credit.  It  is  material,  however, 
to  turn  to  what  has  been  mainly  relied  upon ;  namely,  the  32d  sec- 
tion of  the  special  Act.  The  32d  section  provides  that  the  respec- 
tive mortgagees  and  bond  creditors  shall  be  entitled  to  be  paid  out 
of  "  the  tolls  and  other  estate  and  effects  of  the  company."  The 
44th  section  of  the  Companies  Glauses  Act  says,  that  the  obligees 
of  the  bonds  shall  "  be  entitled  to  be  paid  out  of  the  tolls  or  other 
property  or  effects  of  the  company."  What  difference  is  there 
between  these  two  clauses  ?  the  one  is  merely  a  re-enactment  of 
the  other.  The  32d  section  associates  the  mortgagees  and  bond 
creditors  together,  and,  as  to  its  operative  part,  directs  that  they 
are  to  be  paid  out  of  the  tolls  and  other  estate  and  effects  of  the 

company.  The  only  difference  thus  is  that  the  mortgagees 
•147    are  added,  and  *the  word  "estate"  is  substituted  for  the 

word  "  property,"  which  is  the  term  used  in  the  44th  section 
of  the  Companies  Clauses  Act;  and  that  is  a  difference  which  I 
do  not  think  applicable  to  the  present  case.  I  tliink  the  effect  is 
generally  to  declare  that  the  rights  of  the  mortgagees  and  bond 
creditors  are  not  limited  to  the  specific  remedy  of  a  receiver  given 
to  them  in  the  Companies  Clauses  Act,  but  that  they  are  also  to 
stand  as  general  creditors  entitled  to  all  those  remedies  against  the 
estate  and  effects  of  the  company  to  which  other  creditors  are  en- 
titled. It  appears  to  me,  therefore,  that  an  effect  is  sought  to  be 
given  to  tlie  32d  clause,  which  is  by  no  means  justified. 

Then  comes  the  question  with  regard  to  the  33d  section  of  the 
special  Act,  which  has  relation  to  a  receiver.  It  enacts  that  it 
shall  be  lawful  for  the  mortgagees  and  bond  creditors  to  enforce 
payment  by  the  appointment  of  a  receiver ;  but  not  one  word  is 
said  as  to  his  duties,  how  he  is  to  be  appointed,  how  he  is  to  be 
discharged,  how  long  interest  is  to  be  in  arrear,  or  what  notice  is 
to  be  given.  The  reason  for  this  is  obvious,  that  all  these  matters 
were  contained  in  the  63d  and  54th  sections  of  the  Companies 
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Clanfies  Oonsolidafeioii  Act,  and  the  claiuie  in  question  does  nothing 
more  than  supply  certain  blanks  in  those  sections.  These  three 
sections,  then,  are  to  be  taken  as  one  and  the  same  enactment. 
Now  the  83d  section  of  the  special  Act  does  not  say  how  long  in- 
terest is  to  be  in  arrear ;  (could  it  be  intended  that  if  it  was  one 
day  in  arrear,  the  remedies  would  arise  ? )  but  the  63d  section  of 
the  Companies  Glauses  Consolidation  Act  specifies  thirty  days. 
Then  again  the  33d  section  of  the  special  Act  does  not  say  how  long 
the  principal  is  to  be  due  before  the  remedy  shall  accrue  ; 
but  the  53d  section  of  the  Companies  *  Clauses  Act  fixes  *  148 
ihe  time  at  six  months  after  the  principal  has  become  pay- 
able. So  it  is  also  to  be  observed,  that  in  the  63d  section  there  is 
no  sum  mentioned  for  warranting  an  application  for  the  receiver ; 
the  words  there  used  are,  '^  if  his  debt  amoimt  to  the  prescribed 
sum,"  referring  to  the  special  Act,  where  the  sum  is  to  be  filled 
up  in  each  case ;  and  the  33d  section  of  the  special  Act  here  states 
it*  to  be  25,0002.  In  short,  taking  any  one  of  these  sections  ab- 
stractedly, it  becomes  quite  useless.  I  therefore  consider  that  the 
33d  section  of  the  special  Act  does  no  more  than  give  to  the  mort- 
gagees and  bond  creditors  the  benefit  of  the  53d  and  54th  sections  of 
the  Companies  Clauses  Act,  filling  up  those  blanks  which  are  essen- 
tial to  give  them  effect.  It,thus  seems  to  me  that  there  is  no  ground 
for  ctMitending  that  this  clause  (the  33d)  carries  the  remedy  against 
the  estate  and  effects  of  the  company  any  further  than  was  done 
by  the  previous  clause  (the  32d). 

Now  this  bill  is  filed  upon  the  equity  of  a  supposed  specific  lien, 
and  in  the  course  of  the  argument  it  has  been  substantially,  and  I 
think  in  terms,  shown,  that  if  there  was  no  such  lien  there  was  no 
foundation  for  the  bill.  It  appears  to  me  that  it  is  quite  inconsist- 
ent with  the  whole  purview  of  the  special  Act,  to  suppose  any  such 
specific  lien  was  intended  to  be  given,  and  that  therefore  this  bill 
has  no  equity  upon  which  the  remedy  sought  could  be  founded, 
and  that  the  order  which  was  made  ought  not  to  have  been  made, 
and  would  not  have  been  made,  if,  instead  of  being  obtained  by  ar- 

■ 

rangement  between  the  parties  to  the  suit,  the  Court  had  been  made 
aware  of  all  the  circumstances.  The  Court  at  the  time  was  not 
aware  that  the  receiver  whjch  was  asked  for  was  asked  for 
with  the  view,  or  would  *  have  the  effect,  of  interfering  with  *  149 
the  rights  or  remedies  of  other  persons. 
Under  these  circumstances  tiie  question  that  remains  is.  What 
VOL.  m.  ®  [  118  ] 
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ought  to  be  the  effect  of  this  opinion  on  the  present  application, 
and  to  what  consequences  will  it  lead  ?  I  dare  say  that  the  parties 
fully  believed,  at  the  moment,  they  were  entitled  to  do  that  which 
they  were  doing ;  and  I  do  not  suppose  they  intended  to  commit 
any  fraud,  or  thought  that  they  were  doing  more  than  running  a 
race  with,  another  creditor,  and  that  they  were  perfectly  entitled 
to  reach  the  goal  first  if  they  could  do  so  by  legal  means.  They 
would,  however,  have  acted  with  greater  caution,  considering  that 
the  question  depended  on  the  construction  of  these  Acts  of  Parliar 
ment,  which  hardly  I  think  can  be  said  by  any  one  to  be  free  from 
doubt,  if  they  had  stated  the  question  to  the  Court. 

The  execution  creditors  say,  if  there  is  no  equity  disclosed  in 
this  bill,  and  if  this  order  has  been  obtained  not  upon  the  judg- 
ment of  the  Court  but  by  the  consent  of  the  parties,  and  the  Court 
shall  now  be  of  opinion  that  if  the  circumstances  had  been  brought 
imder  its  notice  it  would  not  have  been  granted,  that  an  order  so 
obtained  ought  not  to  be  allowed  to  interfere  with  and  impede 
their  legal  right.  It  is  said,  however,  on  the  other  side,  that  even 
supposing  the  petitioners  to  be  right,  still  they  ought  not  to  have 
the  relief  they  ask  in  the  present  shape.  It  is  said  that  they  ought 
to  file  a  bill,  or  that  they  should  be  heard  pro  intereaae  9uo. 

Although  I  am  much  impressed  with  the  importance  of  forms 
to  secure  the  due  administration  of  justice,  and  to  prevent  that 
arbitrary  course  of  decision  for  which  the  absence  of  form 
*  150  gives  too  much  opportunity,  *  and  which  those  who  are  so 
anxious  to  dispense  with  all  forms  do  not  sufficiently  appre- 
ciate and  perceive,  still  I  should  never  be  desirous  to  adhere  to 
form  where  the  purposes  of  justice  do  not  require  it.  Now  in  the 
present  case  there  are  no  facts  suggested  as  necessary  to  be  ascer- 
tained by  further  inquiry,  nor  any  materials  required  in  order  to 
enable  the  Court  to  pronounce  its  judgment,  and  I  therefore  do 
not  think  that  I  interpose  summarily  or  hastily  in  declaring  that 
the  order  made  ought  not  to  stand  in  the  way  of  the  execution 
•creditors.  I  say  so,  because  I  have  had  full  opportunity  during 
the  argument  of  considering  the  effect  of  the  Acts  of  Parliament 
and  the  different  authorities,  and  because  I  do  not  believe  any 
further  or  better  materials  can  ever  bc^  presented  to  the  Court. 

I  consider  that  the  cases  which  have  occurred  warrant  me  in 
saying,  that  this  order  ought  not  to  be  allowed  to  interfere,  as  I 
before  stated,  with  the  execution  creditors.  I  think  that  the  prin- 
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ciples  laid  down  in  Dixon  v.  Smithy  (a)  Evelyn  v.  Lewis^  (&)  Drewry 
V.  Thaeker^  (e)  Attorney^  General  v.  Mayor  of  Coventry^  (dl)  and 
Qooch  V.  Haworth^(e)  entirely  warrant  me  in  saying  that  the 
case  is  now  ripe  for  my  decision  upon  t\ie  question  between  the 
parties.  In  the  case  of  Gooch  v.  Haworth  (e)  it  appears  that  a 
receiver  was  in  possession  for  the  benefit  of  the  tenant  for  life : 
then  there  was  an  execution  creditor  who  petitioned  to  be  at  liberty 
to  levy,  and  the  Court  thought  that  notwithstanding  the  existence 
of  the  receiver,  who  though  in  possession  as  the  officer  of  the  Court 
was  in  possession  for  the  benefit  of  a  particular  party,  it  was 
not  consistent  that  that  should  be  allowed  to  interfere  *  with  ^  151 
tiie  prosecution  of  a  legal  remedy  against  that  party.  The 
principle  of  that  case  and  the  other  cases  to  which  I  have  referred 
is  this,  that  where  a  Court  has  granted  a  receiver  and  where  a 
writ  of  sequestration  has  issued  and  in  other  cases,  where  an  appli- 
cation can  be  made  which  can  bring  distinctly  before  the  Court  all 
flie  materials  which  the  most  lengthened  and  expensive  inquiry 
can  produce,  it  is  the  duty  of  the  Court  at  once  to  pronounce  its 
opinion.  It  appears  to  me  that  the  present  case  is  in  that  situa- 
tion, and  I  therefore  think,  notwithstanding  the  existence  of  the 
order  obtained  under  the  circumstances  I  have  mentioned,  the 
execution  creditors  may  be  at  liberty  to  levy  their  execution  after 
the  expiration  of  four  weeks,  the  company  in  the  mean  time  under- 
taking to  keep  within  the  bailiwick  property  sufficient  to  answer 
the  petitioners'  demand,  and  the  petitioners  being  at  liberty  at  the 
end  of  that  time  to  levy  execution,  unless  in  the  mean  while  secu- 
rity to  the  satisfaction  of  the  Master  be  given  to  await  the  further 
order  of  the  Court,  (jg) 

Now  it  is  obvious  that  the  execution  creditors  may  do  a  great 
deal  of  mischief  without  a  corresponding  advantage  to  themselves ; 
my  judgment  also  may  turn  out  to  be  erroneous.  I  therefore  wish 
to  protect  the  parties  from  the  consequences  of  such  an  error,  and 
not  to  inflict  an  irremediable  mischief  by  a  decifj^on  which,  though 
not  hasty,  may  be  mistaken.    I  have  therefore  suggested  that  the 

(a)  1  Swanrt.  467.  (d)  1  P.  W.  806. 

(6)  3  Hare,  472.  («)   8B6av.42S. 

(c)   3  Swanst.  529. 

(^)  What  "his  Lordship  here  expresses  as  the  outline  of  the  order  to  be  made 
was  the  result  of  a  good  deal  of  interlocutorj  discussion,  which  it  has  not  ap- 
peared necessary  to  introduce  into  the  report. 
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order  for  bringing  the  property  into  the  county  should  be  continued 
for  four  weeks ;  and  I  do  it  with  this  view,  that  in  the  mean 

*  152    time  the  *  plaintiff  or  others  may  have  the  opportunity  of 

applying  to  the  Court  to  stay  the  levying  of  the  execution, 
upon  an  undertaking  to  pay  the  amount,  if  upon  the  further  order 
of  the  Court  it  shall  be  so  directed :  that  will  also  give  the  oppor- 
tunity of  appealing  if  the  parties-  desire  to  do  so  against  the  order 
I  now  make,  and  it  will  secure  the  petitioners,  which  is  all  I  think 
I  ought  to  do.  I  only  let  them  levy,  because  I  do  not  see  that  I 
can  render  them  secure,  in  the  event  of  my  opinion  being  correct, 
by  any  other  mode ;  but  if  I  can  do  so  after  giving  an  opportunity 
of  reviewing  the  decision  I  now  come  to,  that  is  the  course  I  shall 
take,  because  I  shall  secure  justice  to  them  without  doing  unneces- 
sary injury  to  those  whose  interests  are  equally  at  stake.  It 
appears  to  me  that  that  which  I  am  suggesting  cannot  operate  at 
all  unjustly  or  oppressively  upon  those  who  may  come  under  its 
influence,  because  if  the  petitioners  are  allowed  to  levy  on  and  sell 
the  engines  and  other  property  of  the  company,  the  company  and 
the  mortgage  and  bond  creditors  will  sustain  a  loss;  but  if  the 
receiver  is  allowed  to  remain  in  possession,  the  company  can  sus- 
tain no  injury  by  undertaking  to  answer  for  the  value,  upon  which 
value  the  parties  can  agree. 

I  have  passed  by  the  arguments  addressed  to  me  founded  on 
public  policy  and  many  other  considerations,  because,  however 
cogent  they  may  be,  they  are  not  arguments  that  can  avail  the 
petitioners  as  giving  them  any  right.  At  the  same  time  having 
considered  the  arguments  and  the  Acts  of  Parliament,  I  think  it  is 
well  worthy  the  attention  of  the  parties  themselves  to  consider, 
whether  they  can  safely  go  on  in  their  present  course,  and  I  think 
that  the  receiver  ought  to  be  well  advised  as  to  his  position. 
I  do  not  enter  particularly  into  the  reasons,  because  I  think 

*  153    it  *  might  be  attended  with  disadvantage ;  it  might  call  the 

attention  q^  some  persons  to  the'  power  of  doing  mischief, 
which  is  not  to  be  wished.  The  parties  will  also  have  the  oppor- 
tunity of  considering  whether  it  is  desirable  to  adopt  the  sugges- 
tion I  submitted  to  them  of  turning  the  questions  raised  into  a 
special  case.  -Supposing  that  to  be  done,  my  judgment  may  be 
entered  upon  the  special  case  to  the  following  effect :  that  is  to  say, 
that  the  estate  and  effects  of  the  company  were  liable  to  be  taken 
in  execution  at  the  time ;  that  the  order  for  the  receiver  ought  not 
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to  have  been  made ;  and  that  the  execution  creditors  ought  to  be 
permitted  to  levy  notwithstanding  that  order. 

Some  discussion  here  took  place  as  to  the  form  of  the  order  to 
be  drawn  up ;  and  it  was  finally  arranged  that  the  case  should  be 
again  mentioned  upon  that  point. 

December  20. 

The  case  was  again  mentioned,  and  the  following  is  the  order 
which  was  ultimately  drawn  up  in  pursuance  of  the  judgment  of 
the  Lord  Chancellor. 

His  Lordship,  being  of  opinion  that  the  petitioners  ought  to  be 
at  liberty  to  levy  upon  the  goods  and  chattels  of  the  defendants 
the  East  Anglian  Railway  Company,  the  amount  of  the  judgment 
recovered  by  them  against  the  said  company  as  in  the  petition 
mentioned  notwithstanding  the  possession  of  the  receiver  appointed 
in  this  cause,  doth  order  that  the  petitioners  be  at  liberty  to  levy 
accordingly  under  the  writ  of  fieri  facias  already  issued  or  to  be 
issued  upon  the  said  judgment,  unless  the  sum  of  1400Z.  be  paid 
into  the  bank  to  the  credit  of  this  cause  within  one  week  from  the 
service  of  this  order  on  the  plaintifTs  solicitors  in  manner 
hereinafter  directed :  and  it  is  ordered  that  *  such  sum  if  *  154 
paid  into  the  bank  be  placed  to  an  account  to  be  entitled, 
"The  account  of  the  petitioners,  John  Bowes,  William  Hutt, 
Nicholas  Wood,  and  Charles  Mark  Palmer : "  And  it  is  ordered 
that  William  Seppings,  the  receiver  appointed  in  this  cause,  be  at 
liberty  to  pay  the  said  sum  of  1400Z.  into  the  bank,  to  be  there 
placed  to  the  credit  of  this  cause  to  the  said  account :  and  for  the 
purpose  of  allowing  any  of  the  parties  an  opportunity  of  appeal- 
ing to  the  House  of  Lords  against  this  order  if  they  shall  be  so 
advised,  it  is  ordered,  that  the  said  sum  of  1400Z.  do  remain  in 
the  bank  as  aforesaid  subject  to  the  further  order  of  this  Court ; 
but  in  the  event  of  any  of  the  parties  being  advised  to  appeal  as 
aforesaid,  such  appeal  is  to  be  prosecuted  without  wilful  delay : 
And  it  is  ordered  that  the  plaintiiBT  William  Russell  do  pay  to  the 
petitioners,  John  Bowes,  William  Hutt-,  Nicholas  Wood,  and 
Charles  Mark  Palmer,  their  costs  of  this  application,  such  costs  to 
be  taxed  by  the  Taxing  Master  of  this  Court  in  rotation,  in  case 
the  parties  differ  about  the  same :  And  this  order  is  to  be  without 
prejudice  to  all  questions  as  to  the  parties  by  whom  such  costs  and 
also  the  costs  of  the  several  parties  who  have  appeared  upon  thifa 
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application  shall  be  ultimately  borne  and  paid ;  and  any  of  the 
parties  are  to  be  at  liberty  to  apply  to  this  Court  from  time  to 
time,  as  they  shall  be  advised. 


♦155   ♦The    EAST    and  WEST    INDIA    DOCKS    and    BIR- 
MINGHAM JUNCTION  RaUway  Company  v.  GATTKE. 

I860.    November  80.    December  2.     1861.    February  11. 

The  words  ** injuriously  affected"  in  the  68th  section  of  the  Lands  Clauses  Con- 
solidation Act  (8  Vict.  c.  18),  comprehend  cases  of  injury  independent  of 
taking  land,  and  are  not  limited  to  damage  sustained  by  persons  whose  lands 
or  a  part  of  whose  lands  are  taken,  used,  or  directly  interfered  with,  and  the 
right  to  compensation  extends  to  and  may  be  asserted  in  respect  of  conse- 
quential damage.^ 

A  lessee  of  premises  not  required  for  the  purpose  of  a  railway,  served  a  notice 
and  claim  upon  the  company  for  a  certain  amount  of  compensation  under  the 
68th  section  of  the  Lands  Clauses  Consolidation  Act.  The  alleged  injuries 
resulted  from  the  dust  and  dirt  occasioned  by  the  works  of  the  railway,  from 
the  temporary  diversion  of  a  footpath  which  passed  along  the  premises  of  the 
claimant,  and  from  the  stoppage  of  a  lane  along  which  he  claimed  to  be  enti- 
tled to  a  right  of  way  to  the  back  of  his  premises.  The  company  filed  their 
bill,  and  obtained  an  injunction  to  restrain  any  further  proceedings  under  the 
notice.  Beld,  dissolving  an  injunction  which  bad  been  granted  by  the  Vice- 
chancellor  WiORAM,  that  the  claimant  was  entitled  to  proceed  under  the 
notice  and  to  have  the  amount  of  compensation  assessed  by  a  jury.* 

By  summoning  a  jury  to  assess  the  amount  of  compensation  claimed  by  a  party 
under  the  68th  section,  the  company  is  not  precluded  from  questioning  the 
right  of  the  claimant  to  any  compensation  whatever.' 

The  jury  have  jurisdiction  to- construe  the  Act  upon  the  point  whether  the  claim 
made  is  within  its  provisions. 

This  was  a  motion  by  the  defendant  John  Julius  Gattke,  after 
answer  filed,  to  dissolve  a  special  injunction  which  had  been 

'  See  London  and  North- Western  Railway  Co.  v.  Smith,  1  M^N.  &  G.  216, 
note  (1),  224  note  (1),  and  cases  cited;  Beckett  o.  The  Midland  Railway  Co., 
L.  R.  8  C.  P.  82 ;  Riclcet  v.  Metropolitan  Railway  Co.,  L.  R.  2  H.  L.  176 ;  Sutton 
Harhor  Improvement  Co.  v,  Hitchens,  1  De  6.,  M.  &  G.  161 ;  15  Jur.  70 ;  16  Jur. 
71 ;  The  London  and  North-Western  Railway  Co.  v.  Bradley,  8  M'N.  A  G.  886. 

'  See  the  London  and  North- Western  Railway  Co.  o.  Bradley,  8  M^N.  A  G. 
886 ;  London  and  North- Western  Railway  Co.  v.  Smith,  1  M'N.  &  G.  224,  note 
(1),  and  cases  cited;  Adams  v.  The  London  and  Blackwall  Railway  Co.»  2 
M^N.  &  G.  131,  and  cases  cited  in  note  (1)  ;  Abrahams  v,  London,  L.  R.  6  Eq« 
625,  633. 
'    *  See  Read  o.  The  Victoria  Station  and  Pimlico  Railway  Co.,  11  W.  R.  1082^ 
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granted  ex  parte  by  the  Yice-Chancellor  Wigram,  restraining  him 
until  answer  or  further  order  from  takihg  any  proceedings  what- 
ever against  the  plaintiffs  under  or  pursuant  to  a  notice  served  by 
him  on  the  plaintiffs  under  the  68th  section  of  the  Lands  Glauses 
Consolidation  Act  (8  Yict.  c.  18),  and  in  particular  from  taking 
any  proceeding  to  compel  the  plaintiffs  to  issue  their  warrant  to 
the  sheriff  to  summon  a  jury  for  settling  the  amount  of  compensar 
tion  claimed  by  him,  the  defendant,  and  from  bringing  any  action 
or  taking  any  proceeding  at  law  against  the  plaintiffs  to  recover 
the  sum  of  480/.  18^.  ^d.  claimed  by  him  as  such  compensation. 

The  defendant,  who  was  a  draper  and  furrier,  carrying  on 
business  at  Gourtenay  Terrace,  High  Street,  Kingsland, 
*  alleged  that  he  had  incurred  great  pecuniary  loss  and  *  150 
damage  by  reason  of  the  construction  of  the  plaintiffs'  rail- 
way in  the  immediate  vicinity  of  his  premises ;  and  the  question 
in  the  suit  arose  out  of  his  claim  for  compensation  as  being  injuria 
ously  affected  under  the  68th  section  of  the  Lands  Glauses  Gonsol- 
idation  Act. 

The  following  statement  of  the  material  facts  of  the  case  is 
taken  from  the  judgment  of  the  Lord  Ghancellor,  in  order  to  avoid 
unnecessary  repetition. 

The  bill,  which  was  filed  on  the  16th  March,  1850,  after  refer- 

« 

ring  to  the  incorporation  of  the  company  by  Act  of  Parliament, 
9  Jk  10  Vict.  c.  396,  entitled  "  An  Act  for  making  a  railway  from 
the  East  and  West  India  Docks  to  join  the  London  and  Birmingi* 
ham  Bailway  at  the  Gamden  Town  station,  to  be  called  ^'  The  East 
and  West  India  Docks  and  Birmingham  Junction  Bailway,"  stated 
that  the  company  had  commenced  their  works,  and  were  at  the 
date  of  the  filing  of  the  bill  in  the  course  of  constructing  their 
railway ;  that,  in  September,  1849,  the  defendant  made  a  claim 
upon  the  company  for  the  sum  of  4802.  18^.  ^d.  as  compensation 
for  damage  and  injury  alleged  to  have  been  sustained  by  him  in 
consequence  of  the  dust  and  dirt  occasioned  by  the  company  hav- 
ing damaged  his  goods,  and  by  reason  of  his  customers  having 
been  compelled  by  the  obstruction  occasioned  by  the  plaintiffs' 
works  to  quit  the  side  of  the  road  upon  which  the  defendant's  shop 
was  situated  before  they  arrived  at  his  shop,  and  to  cross  to  the 
opposite  side  of  the  road  in  order  to  pass  along,  by  reason  whereof 
during  several  weeks  he  had  sustained  a  great  loss  in  his  trade ; 
that  the  defendant  also  alleged  that  he  had  been  injuriously  affected 

[119] 


*  156  CASES  IN  GHANCEBY. 

and  injured  by  the  company  having  stopped  up  a  passage  or 

*  157   lane  *  along  whii!h  he  was  entitled  to  a  right  of  way  or 

access  to  the  entrance  at  the  back  of  his  premises ;  that  no 
part  of  the  defendant's  premises  were  inserted  in  the  schedule  to 
the  company's  special  Act,  and  that  no  part  of  them  had  been 
taken,  used,  or  at  all  interfered  with  by  the  works  of  the  company, 
and  that  therefore  the  defendant  had  no  claim  to  compensation 
under  the  provisions  of  the  statutes  8  Vict.  c.  18,  and  8  Vict.  c.  20 ; 
that  the  several  matters  complained  of  by  the  defendant  were 
wholly  false  and  without  foundation,  and  that  the  company,  there- 
fore, declined  to  comply,  with  his  demand ;  that  the  defendant  had 
required  the  company  either  to  enter  into  a  written  agreement  to 
pay  the  amount  of  his  claim  or  to  issue  a  precept  to  the  sheriff  to 
summon  a  jury  for  settling  the  compensation ;  that  the  company 
had  declined  to  issue  such  precept,  because  he  was  not  a  person 
entitled  to  compensation  and  the  issuing  a  precept  would  operate 
as  an  admission  of  the  title  of  the  defendant  to  compensation,  and 
that  the  jury  would  have  no  jurisdiction  to  investigate  or  decide 
upon  the  question  of  tlie  right  of  the  defendant  to  compensation 
under  the  statutes,  but  that  by  omitting  to  issue  the  precept  the 
defendant  would  acquire  under  the  statutes  a  right  to  recover  the 
fiiU  amount  of  his  claim  with  costs,  unless  this  Court  interfered 
to  restrain  him. 

The  bill  then  stated  that  the  statutes  referred  to  contained  no 
provision  by  virtue  of  which  the  right  or  title  of  the  defendant 
could  be  legitimately  tried  and  decided,  and  that  such  question 
could  not  be  determined  without  the  aid  of  the  Court :  and  prayed 
a  declaration  that  the  defendant  was  not  entitled  to  any  compensar 
tion,  and  that  if  necessary  an  issue  might  be  directed  to  try  whether 
the  interest  of  the  defendant  had  been  injuriously  affected 

*  158   by  the  construction  and  works  of  the  *  railway,  and  that 

the  defendant  might  be  restrained  from  taking  any  pro- 
ceedings to  compel  the  plaintiffs  to  issue  their  precept  to  the  sheriff, 
and  from  taking  any  proceedings  at  law  to  recover  tiie  sum  claimed 
by  him  for  compensation. 

The  defendant  filed  his  answer  to  the  plaintiffs'  bill  on  the  7th 
June,  1850,  setting  forth  his  interest  in  the  premises  occupied  by 
him,  and  stating  the  manner  in  which  the  works  of  the  company 
had  injuriously  affected  his  premises  in  the  respects  before  detailed 
in  the  claim.  He  admitted  that  no  part  of  his  premises  had  been 
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taken,  used,  or  directly  interfered  with  by  the  works  of  the  com- 
pany; but  he  contended  that  they  had  been  injuriously  affected 
within  the  meaning  of  the  statutes,  and  therefore  insisted  upon 
his  right^to  compensation. 

The  defendant  then  moved  before  the  Yice-Ohanoellor  EInight 
Bbuce,  who  was  sitting  for  die  Yice-Ghancellor  Wigram,  to  dissolve 
the  injunction  obtained  by  the  plaintiffs ;  but  his  Honor  declined 
to  entertain  the  application  on  tiie  ground  that  he  had  not  .juris- 
diction to  hear  a  motion  of  this  nature. 

Under  these  circumstances,  the  defendant  now  brought  the  case 
before  the  Lord  Chancellor. 

,  TTte  AUomey- General  and  Mr.  Orove,  for  the  motion,  submitted 
that  the  decision  in  the  case  of  The  London  and  North-Westem 
Baikoay  Company  v.  Smithy  (a)  which  would  be  relied  upon  on 
the  other  side,  could  not  be  supported,  and  that  at  all  events  the 
present  case  was  in  its  facts  distinguishable  from,  and  ought 
not  to  *  be  governed  by  it ;  that,  the  question  raised  on  the  *  159 
pleadings  being  one  of  fact  only  and  not  of  right,  it  was 
clear  that  the  plaintiffs  were  bound  to  summon  a  jury :  The  Queen 
V.  The  Eastern  Counties  Railway  Company^  (ft)  BeU  v.  The  Had 
and  Selby  Railway  Company ;  (c)  that  the  present  Vas  not  a  case 
of  such  pressing  importance  as  to  call  for  an  injunction  ex  parte, 
twenty-one  days  being  allowed  to  the  company  after  the  service  of 
the  notice  by  the  claimant,  to  issue  their  warrant  if  they  thought 
the  claim  excessive  ;  that  the  legislature  had  twice  recognized  the 
principle  of  compensating  injuries  of  a  similar  nature  to  those 
here  in  question ;  namely,  in  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  and  in  the  6th  section  of  the  Railway  Clauses 
Consolidation  Act  (8  Vict.  c.  20),  which  was  in  pari  materid  ;  that  it 
was  well  established  that  this  Court  would  not  interfere  with  public 
companies  while  acting  within  the  limits  of  their  statutory  juris- 
diction, Frewin  v.  Lewis ;  (jt)  and  the  same  rule  ought  equally  to  be 
applied  to  private  individuals ;  that  if  this  claimant  should  be 
driven  to  a  Court  of  Law  to  ascertain  his  right  to  compensation 
it  would  not  obviate  the  necessity  for  summoning  a  jury  to 
assess  the  amoimt  of  damage,  but  that  in  adopting  the  mode  of 

(o)  AnU,  VoL  L  p.  216. 

(&)  2  Q.  B.  347 ;  S.  C,  2  Railway  Cases,  786. 

(c>  6  M.  ft  W.  699.  id)  4  M.  &  C.  249. 
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procedure  indicated  by  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  the  question  of  right  to  and  the  amount  of  com- 
pensati6n  would  be  at  once  presented  before  a  competent  tribu- 
nal. They  further  submitted,  that  it  was  contrary  to  th^  practice 
of  the  Court  to  grant  an  injunction  to  stay  a  trial  at  law  after 
answer,  and  that  to  restrain  proceedings  instituted  under  the 
section  in  question  was  analogous  to  staying  a  trial. 

♦  160       ♦  Mr,  Wood  and  Mr.  Hetherington^  contra,  relied  on  the 

case  of  The  London  and  North -Western  Railwaji  Com- 
pany  v.  Smith,  (a)  and  contended  that  the  legislature  could  never 
have  contemplated  questions  of  incidental  damage  being  referred  to  a 
jury  under  the  68th  section  of  the  Lands  Clauses  Consolidation  Act ; 
that  it  had  been  decided  at  law  that  a  party  claiming  under  pre- 
cisely similar  circumstances  to  the  present  defendant  was  not 
entitled  to  any  compensation.  The  King  v.  Uie  London  Dock 
(hmpany.Q)) 

[The  Lord  Chancellor  here  referred  to  the  case  of  Wilkes  v. 
Hungerford  Market  Company,  (c)  where  a  bookseller  recovered 
damages  for  the  loss  of  custom  by  the  stoppage  of  a  thoroughfare.] 

They  submifted  that  the  provisions  of  the  section  in  question 
could  only  be  enforced  against  a  company  either  in  respect  of 
lands  for  the  purchase  of  which  a  company  had  given  notice  or 
where  the  title  to  some  compensation  was  clear,  and  that  it  was 
only  competent  for  the  sheriff's  jury  to  decide  as  to  the  amount  of 
damage,  and  not  upon  the  question  of  title,  In  re  Chabot;{d) 
that  the  case  of  the  present  claimant  was  not  specifically  pro- 
vided for  under  the  Lands  Clauses  Consolidation  Act;  that  if 
the  defendant  were  plaintiff  in  the  present  case,  a  Court  of  Equity 
would  not  suffer  him  to  proceed  until  he  had  first  shown  a  title ; 
that  the  practical  effect  of  dissolving  the  present  injunction  would 
be  to  give  the  defendant  the  whole  of  his  claim,  as  the  twenty-one 
days  limited  by  the  Act  for  taking  proceedings  in  reference  to  the 
defendant's  claim  had  expired.    They  further  submitted 

*  161   that  the  fact  stated  in  the  *  answer  that  the  defendant  had 

been  incommoded  by  the  dust  occasioned  by  the  plaintiffs' 
works,  was  an  inconvenience  of  so  temporary  a  nature  that  it  could 

(a)  Aiite,  VoL  I.  p.  216.  (c)  2  Bing.  N.  C.  281. 

(h)  6  A.  &  £.  168.  \d)  12  Jar.  1023. 
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not  be  comprehended  under  the  words  ^^  injuriously  aflfected." 
They  referred  to  Stone  v.  The  Commercial  Railway  Company ^  (a) 
The  SouUi 'Western  Railway  Company  y,  Cqward.Qi) 

The  AUomey- General,  in  reply.  —  As  to  the  argument  that  if 
tiiis  defendant  were  plaintiff  he  would  be  obliged  "to  show  a  title  to 
compensation  in  this  Court,  it  must  be  observed  that  he  is  not  here 
to  assert  his  claim,  but  that  he  is  forced  into  equity  by  the  plain- 
ti£b,  and  that  even  a  disseisor  would  have  a  right  to  claim  compen- 
sation which  would  bind  the  rightful  owner.  K  the  decision  of  the 
Vice-Chancellor  is  to  be  upheld,  it  would  follow  that  in  cases  where 
the  value  sought  to  be  recovered  is  comparatively  small,  the  party 
would  have  to  abandon  his  claim  altogether  rather  than  incur  an 
expensive  litigation  in  chancery,  to  which  public  bodies  might  re- 
sort solely  for  the  purpose  of  intimidation. 

1S51.    Febnyuy  11. 

The  Lord  Chancellor,  after  stating  the  injunction  and  narrat- 
ing the  facts  as  above  set  forth  from  his  Lordship's  judgment,  pro- 
ceeded as  follows :  — 

The  case  of  the  plaintiffs  rests  on  two  grounds ;  first,  it  is  con- 
tended that  the  Act  of  Parliament  (the  Lands  Clauses  Consolidation 
Act)  imposes  no  liability  on  the  company  to  make  compensation 
for  damage  or  injury  consequential  merely  from  the  work§ 
to  be  constructed,  *  but  that  compensation  is  only  given  in  ♦  162 
respect  of  premises  actually  taken,  used,  or  injuriously 
affected  by  an  immediate  and  direct  meddling  or  interference  with 
them,  which  the  answer  admits  has  not  been  the  case  in  regard  to 
the  defendant's  premises  ;  and,  secondly,  it  is  alleged  that  the  de- 
fendant has  not  in  fact  sustained  any  damage  whatever  from  the 
company's  works ;  and  upon  these  grounds  and  especially  upon 
the  first,  the  plaintiffs  insist  that  the  defendant  ought  to  be  re- 
strained in  equity  from  enforcing  them  to  issue  a  precept,  and  from 
commencing  any  action  to  recover  the  amount  of  his  claim  by  rea- 
son of  their  omitting  to  do  so,  and  that  this  Court  ought  to  declare 
that  the  defendant  is  not  entitled  to  compensation,  or  to  send  the 
question,  under  proper  directions,  to  a  Court  of  Law  for  decision. 
The  Vice-Chancellor  Wioram  granted  the  injunction  as  prayed ; 

(a)  4  M.  &  C.  122.  (&)  5  Railway  Casea,  703. 
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and  his  deoision  appears  to  have  been  founded  upon  principle,  and 
upon  the  authority  of  the  decision  of  Lord  Cottenham  in  the  case 
of  Hie  London  and  North -Western  Railway  Company  v.  Smith,  (a) 
The  object  of  the  present  application  is  to  dissolve  that  injunction. 

The  first  and  most  important  point  to  be  considered  is,  whether, 
upon  the  correct*  construction  of  the  Lands  Glauses  Consolidation 
Act  (8  Vict.  c.  18),  the  defendant  is  within  the  class  of  persons 
entitled  to  compensation ;  that  is  to  say,  is  he  the  occupier  of  lands 
that  have  been  injuriously  affected  by  the  works  of  the  Company? 

The  only  sections  of  the  Act  of  Parliament  that  appear  to  have 
any  particular  relation  to  Ihis  question  are  the  22d  and  the 
♦  168  68th,  which  are  to  the  following  effect.  •  fiy  the  22d  sec- 
tion it  is  enacted,  that  if  no  agreement  shall  be  come  to 
between  the  company  and  the  owners  of  any  lands  taken  or  in- 
juriously affected  by  the  execution  of  the  undertaking  or  any  inter- 
est in  such  lands,  as  to  the  value  of  the  lands  or  the  interest  therein 
or  as  to  the  compensation  to  be  made  in  respect  thereof,  and  if  in 
any  such  case  the  compensation  claimed  shall  not  exceed  50/.,  the 
same  shall  be  settled  by  two  justices ;  and  by  the  68th  section  of 
the  same  statute  compensation  is  given  in  respect  of  lands  or  any 
interest  therein,  which  shall  have  been  taken  for  or  injuriously 
affected  by  the  execution  of  the  works. 

I  am  not  aware  that  the  two  sections  to  which  I  have  referred 
have  ever  received  a  judicial  C9nstruction ;  but  it  appears  to  me 
that  sections  and  expressions  contained  in  other  Acts  of  Parliament 
of  the  same  import  as  those  on  which  the  questions  in  this  case 
depend  have  come  in  judgment.  The  rules  of  construction  which 
have  been  applied  to  railway  Acts  and  other  Acts  of  the  same  na- 
ture are,  that  they  are  to  be  liberally  expounded  in  favour  of  the 
public,  and  strictly  as  against  the  company ;  the  authorities  for 
these  rules  are  so  numerous  and  well  known  as  to  render  a  par- 
ticular mention  of  them  unnecessary.  The  case  of  TAe  Qiieen  v. 
Hie  Eastern  Counties  Railway  Company  (b)  arose  under  an  Act 
of  Parliament,  the  6th  &  7th  Will.  4,  c.  106,  and  Lord  Denman 
remarked,  ^^  Before  we  advert  to  the  provisions  of  the  particular 
Act,  we  think  it  not  unfit  to  premise  that  where  such  large  powers 
are  intrusted  to  a  company  to  carry  their  works  through  so  great 
an  extent  of  country  without  the  consent  of  the  owners  and 

(a)  AjOe,  Vol.  L  p.  216.  (&)  2  Q.  B.  847. 
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occupiers  of  land  *  through  which  they  are  to  pass,  it  is  *  164 
reasonable  and  just  that  any  injury  to  property  which  can 
be  shown  to  arise  from  the  prosecution  of  those  works,  should  be 
fairly  compensated  to  the  party  sustaining  it."  After  these  re- 
marks, which  I  adopt,  I  think  it  is  to  be  presumed,  that  all  Acts 
embraced  within  them  have  been  framed  in  correspondence  with 
such  view,  liable  to  be  qualified  or  rebutted  by  the  contents  of  the 
particular  Act  of  Parliament  to  which  it  is  to  be  applied. 

The  Statute  6th  &  7th  WiU.  4,  c.  106,  upon  which  the  case  of 
Ihe  Queen  v.  The  Eastern  Counties  Railway  Company  (a)  arose, 
incorporated  the  company  for  the  purpose  of  constructing  certain 
extensive  lines  of  railway  ;  and  the  9th  section  of  that  statute,  after 
giving  power  to  the  company  to  take  and  enter  upon  lands  for  the 
purposes  of  the  railway,  and  to  construct  a  vast  variety  of  works 
in  detail,  and  to  do  all  other  matters  and  things  necessary  and  con- 
venient for  constructing,  altering,  and  using  the  railway  and  other 
works,  then  contains  the  following  words,  —  '^  the  said  company 
making  full  satisfaction,  in  manner  hereinafter  mentioned,  to  all 
persons  interested  in  any  lands  which  shall  be  taken,  used,  or  injured, 
for  all  damages  by  them  sustained  in  or  by  reason  of  the  execution 
of  all  or  any  of  the  powers  hereby  granted."  The  29th  section  of 
the  same  statute  contains  the  directions  for  trying  and  determining 
disputed  claims  for  compensation ;  and  by  that  section  the  jury 
were  directed  to  assess  and  give  a  verdict  for  the  sums  to  be  paid 
for  the  purchase  of  the  land,  and'  the  sum  by  way  of  satisfaction 
for  the  damages  which  should  before  that  time  have  been  done  or 
sustained,  or  by  reason  of  severance  of  lands  ;  and  it  then  con- 
tains these  words, — *  ^'  which  satisfaction  or  compensation  *  165 
for  such  damage  or  loss  shall  be  inquired  into  and  assessed 
separately  and  distinctly  from  the  value  of  the  land  so  to  be  taken 
or  used."  Compensation  was  claimed  upon  the  ground,  that  a  party 
was  interested  in  lands  injured  by  reason  of  the  execution  of  the 
powers  granted  by  the  Act ;  but  it  appeared  that  such  injury  was 
not  caused  by  any  direct  interference  with  the  land,  but  was  con- 
sequential upon  the  works  of  the  company.  The  injury  in  respect 
of  which  compensation  was  claimed,  was  that  the  company  had 
lowered  the  road  adjoining  the  plaintiff's  premises,  by  which  the 
access  was  impeded  and  additional  fences  alleged  to  be  rendered 

(a)  2  Q.  B.  347. 
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necessary.  It  was  contended  upon  the  part  of  the  company,  that 
the  9th  and  29th  sections  ought  to  be  construed  in  connection,  and 
that  the  direction  in  regard  to  the  verdict  and  its  contents  showed 
that  tiie  compensation  referred  to  in  the  9th  section  was  given  only 
to  persons  whose  lands  were  taken,  used,  or  directly  interfered  with, 
and  that  consequential  damage  gave  no  claim  to  compensation.  It 
seems  to  have  been  scarcely  contested  that  the  9th  section  uncon- 
trolled by  the  29th  section  would  have  entitled  the  party  to  claim 
compensation.  Lord  Denmak,  in  giving  the  judgment  of  the  Court, 
said  that  the  9th  section  ^'  in  terms  comprehends  cases  of  injury 
independent  of  taking  land,  and  next  that  it  is  assumed  that .  the 
satisfaction  to  be  so  made  (which  if  parties  could  not  agree  must 
refer  to  the  compensation  clause),  is  to  extend  to  all  the  cases  of 
injury  enumerated,  one  of  which  is  injury  to  any  person  whether 
his  land  be  taken  or  not."  The  argument  urged  in  that  case  ap- 
pears to  have  been,  that  as  the  jury  were  specially  directed  to  find 
matter  applicable  to  land  taken  and  damage  thereupon,  it  must  be 

intended  that  the  jury  were  to  include  compensation  for  no 
•  166    other  matter  ♦  in  their  verdict.    The  Court  however  held, 

that  for  reasons  assigned  by  Lord  Denman,  the  29th  section 
did  not  control  or  limit  the  9th  ;  and  that  by  the  9th  section,  the 
intention  was  plain  to  give  compensation  to  persons  whose  land 
was  not  taken,  and  who  should  have  sustained  consequential  injury. 
Now  the  material  words  of  the  9th  section  of  the  6th  and  7th 
Will.  4,  c.  106,  are :  "  The  said  company  are  to  make  full  satis- 
faction to  all  persons  interested  in  any  lands  which  shall  be  taken, 
used,  or  injured  for  all  damages  sustained  by  reason  of  the  execution 
of  the  powers  granted  by  the  Act."  Upon  comparing  these  words 
with  the  words  of  the  68th  section  of  the  8th  Vict.  c.  18,  the  Act 
of  Parliament  now  under  consideration,  I  think  they  cannot  be  dis- 
tinguished, and  that  the  same  construction  must  apply  to  both. 
The  question  which  arises  upon  the  sections  which  I  have  com- 
pared is  the  same ;  and  that  question  is.  Whether  compensation  is 
limited  to  damage  sustained  by  persons  whose  lands,  or  a  part  of 
whose  lands,  are  to  be  taken,  used,  or  directly  interfered  with ;  or 
does  the  right  to  compensation  extend  to  consequential  damage  ? 
The  judgment  of  the  Court  of  Queen's  Bench  was  deliberate  and 
considered,  and  the  Court  acted  upon  it  by  directing  a  peremptory 
mandamtts  to  the  company  to  issue  a  precept.  The  68th  section 
of  the  Act  now  in  (question  expresses  the  same  meaning,  and 
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ought  therefore  to  receive  the  same  construction,  especiallj  when 
it  is  remembered  that  tlie  judicial  construction  of  the  words  I 
have  referred  to  was  pronounced  in  Michaelmas  term,  1841,  and 
the  Lands  Clauses  Consolidation  Act  was  passed  in  1845,  so  that 
it  cannot  be  reasonably  supposed  that  the  framers  of  that  Act  were 
Qot  aware  of  that  judicial  construction,  and  still  less  that 
*  the  framers  of  the  Act  under  which  the  company  was  in-  *  167 
oorporated  were  ignorant  of  it,  and  who,  if  the  compensa- 
tion to  be  given  were  intended  to  be  more  restricted  than  the 
decision  of  the  Queen's  Bench  comprised,  would  doubtless  have 
procured  some  legislative  enactment  more  distinct  and  expressive 
of  the  intended  limitation. 

The  only  ground  of  equity  raised  by  the  bill  is  founded  upon  the 
question,  whether  the  22d  and  68th  sections  entitle  any  other  per- 
sons to  compensation  than  those  whose  lands  are  taken,  used,  or 
directly  interfered  with,  to  the  exclusion  of  the  right  to  compensa- 
tion of  all  persons  whose  lands  are  not  so  affected ;  but,  as  I  be- 
fore stated,  I  think  the  judgment  of  the  Court  of  Queen's  Bench  a 
satisfactory  answer  to  that  question,  and  that  the  only  ground  of 
equity  fails,  and  that  the  injunction  ought  therefore  to  be  dis- 
solved. 

It  was  strongly  argued  on  the  part  of  the  plaintiffs  that  the  case 
of  The  London  and  North -Western  Railway  Company  v.  Smith  (a) 
governed  the  present  case,  and  that  the  injunction  in  this  case  can- 
not be  dissolved  without  overruling  that  decision.  If  the  question 
in  this  case  was  the  same  as  that  determined  in  the  case  referred 
to,  I  should  yield  to  its  authority,  because  I  do  not  think  it  would 
be  proper  for  me  to  overrule  a  former  recent  judgment  of  this 
Court,  as  such  a  course  of  proceeding  would  introduce  great  un- 
certainty in  the  law  of  the  Court.  I  may,  however,  state  that  I 
should  not  deem  it  right  to  extend  the  application  of  the  principle 
of  that  decision.  I  therefore  disclaim  the  intention  to  overrule  that 
decision. 

*  I  however  think  this  case  distinguishable  from  the  case   *  168 
of  The  London  and  North-Western  Railway   Compam^y  v. 
Smith,  (ji)  upon  the  grounds  I  will  state.     In  the  case  of  The 
London  and  North-  Western  Railway  Compa/ny  v.  Smith,  (a)  com- 
pensation was  claimed  solely  upon  the  ground  of  the  injurious 

(«)  Jnte,  Vol.  I.  p.  216. 
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effect  resulting  from  the  permanent  stoppage  of  what  at  the  time 
of  the  company's  acts  complained  of  was  a  public  highway,  no 
damage  or  injury  being  sustained  by  the  claimant  but  what  in 
a  greater  or  less  degree  applied  to  all  the  Queen's  subjects.  The 
only  question,  therefore,  was  a  question  of  law,  and  which  seems 
to  approximate  very  nearly  to  the  question  decided  in  the  case  of 
Bex  V.  The  Directors  of  the  Bristol  Dock  Company^  (a)  in  which 
compensation  was  claimed  by  certain  brewers,  who  were  in  the 
habit  of  using  the  water  of  the  river  Avon  for  the  purposes  of 
brewing,  and  the  works  constructed  by  the  Doek  Company  had 
rendered  the  water  unfit  for  that  purpose ;  but  the  Court  held,  that 
as  no  such  appropriation  of  the  water  had  taken  place  as  to  give 
the  claimant  more  right  to  compensation  than  any  other  individual 
of  the  public  who  had  been  in  the  habit  of  dipping  water  from  the 
river,  the  complaint  was  that  of  a  public  nuisance,  for  which  an 
indictment  might  be  maintained  if  the  legislature  had  not  author- 
ized the  nuisance.  In  that  case  the  injury  complained  of  was 
common,  as  was  also  the  case  in  The  London  and  North-Westem 
Bailway  Company  v.  Smith ;  (&)  and  it  might  reasonably  be  con- 
tended diat  the  case  of  Bex  v.  The  Directors  of  The  Bristol  Dock 
Company  (a)  was  a  direct  decision  against  the  claim.  In  this 
case  the  claim  is  personal  and  individual,  and  is  supported  by  a 
distinct  decision  of  the  Court  of  Queen's  Bench ;  and  upon 
*  169  the  authority  of  that  case  I  *  think  the  defendant  is  en- 
titled to  have  his  compensation  assessed  by  a  jury,  and 
therefore  that  the  injunction  ought  to  be  dissolved.  The  appli- 
cation of  the  principle  of  the  case  of  The  London  and  North- 
Western  Bailway  Company  v.  Smith  (6)  to  this  and  similar  cases 
would  operate  very  hardly  upon  the  claimant,  and  would,  I  think, 
defeat  an  intention  clearly  entertained  by  the  legislature,  that  of 
giving  a  summary  remedy  for  the  assessing  and  recovery  of  com- 
pensation ;  and  if  experiments  like  the  present  were  successful, 
claimants  where  compensation  should  not  exceed  two  or  three 
hundred  pounds  would  be  utterly  deprived  of  their  compensation 
by  the  costs  necessarily  incident  to  such  a  course  of  proceeding. 

Prior  to  those  Acts  of  Parliament,  which  are  incorporated  into 
all  special  railway  Acts,  the  party's  remedy  to  compel  companies  to 
issue  precepts  was  by  mandamus^  upon  the  return  to  which  writ 

(a)  12  EA8t,  429.  (6)  AnU,  Vol.  L  p.  216. 
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tiie  right  to  compensation,  if  disputed,  was  discussed  and  decided. 
The  use  which  had  been  made  of  that  course  of  proceeding  was 
found  to  be  dilatory,  oppressive,  and  expensive,  and  the  legisla- 
tore  has  sought  a  remedy  by  subjecting  the  railway  companies  to 
a  more  summary  and  stringent  power,  and  for  that  purpose  has 
enacted,  that  if  a  party  claiming  compensation  required  the  com- 
pany to  issue  a  precept,  they  should  be  compellable  to  do  so  at 
their  peril,  should  the  party  be  found  ultimately  entitled,  of  being 
liable  to  pay  the  full  amount  of  the  claim.  This  proceeding  had 
nothing  anomalous  in  its  principle,  because  it  is  incident  to  every 
common-law  complaint  of  injury  and  damage  that  the  ex- 
istence of  the  injury  and  right  to  compensation  ♦  and  the  •  170 
amount  of  the  damage  alleged  to  have  been  sustained  are 
tried  and  decided  in  one  proceeding  and  upon  one  trial.  The 
requisition  of  a  precept  in  this  case  was  analogous  to  the  com- 
mencement of  an  action,  and  upon  the  execution  of  the  inquisition 
it  was  competent  to  the  tribunal  to  decide  upon  the  question 
whether  any  injury  within  the  meaning  of  the  Act  had  been  in- 
flicted by  the  company,  and  whether  any  damage  sustained  in 
consequence:  the  course  prescribed  excluded  all  inquiry  upon 
either  of  these  points  prior  to  the  execution  of  the  inquisition. 

It  seems  to  have  been  doubted  whether  by  issuing  the  precept 
the  company  would  not  be  taken  to  admit  the  existence  of  a  right 
to  some  compensation  ;  but  I  cannot  see  any  gi*ound  for  that  con- 
clusion. If  the  legislature  has  made  it  the  duty  of  the  company 
to  issue  the  precept  upon  being  required  to  do  so  at  the  serious 
peril  of  paying  the  full  amount  of  the  claim  in  the  event  of  the 
claimant  being  found  entitled,  the  performance  of  that  imperative 
duty  cannot  operate  as  any  admission  on  the  part  of  the  company. 
After  the  compensation  jury  shall  have  decided  that  the  claimant 
has  sustained  a  damage  for  which  he  was  entitled  to  recover  com- 
pensation, the  claimant  has  to  enforce  judgment.  Formerly,  the 
proceeding  for  that  purpose  was  by  mandamus ;  and  if  the  jury 
had  no  jurisdiction  to  decide  upon  the  right,  it  follows  that  the 
question  of  right  might  be  raised  by  a  return  to  the  mandamus ; 
but  since  the  decisions  of  Corrigal  v.  The  London  and  Blackwall 
Railway  Company^  (a)  and  Williams  v.  Jones^  (6)  it  seems  that 
the    remedy   of    the    claimant    is    by    action    upon    the   judg- 

(a)  6  M.  &  Gr.  21^.  (6)   13  M.  &  W.  628. 
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*  171    ment ;  and  the  pleadings  in  •  Corrigal  v.  The  London  and 

Blackwall  Railway  Company  (ja)  in  such  an  action  show 
that  the  right  might  be  wholly  disputed,  supposing,  as  before 
stated,  a  compensation  jury  hi^d  no  jurisdiction  to  decide  the 
question.  The  argument  founded  upon  the  supposed  admission 
on  the  part  of  the  company  therefore  fails. 

It  has  also  been  assumed,  in  the  argument,  that  the  compensa- 
tion jury  have  no  jurisdiction  to  decide  upon  the  question  of  right ; 
but  during  the  many  years  that  compensations  have  been  assessed 
(that  is,  ever  since  the  passing  of  the  London  and  West  India 
Docks  Acts,  fifty  years  ago)  questions  upon  the  construction  of  the 
compensation  clauses  have  constantly  arisen  before  the  recorder  of 
London  and  other  presiding  officers,  and  of  necessity  they  have 
been  decided  by  him  and  the  jury.  Such  questions  of  construction 
have  incidentally  and  directly  arisen  and  been  decided ;  and  of 
necessity,  for  they  cannot  be  anticipated.  The  jurisdiction  of  the 
jury  has  been  frequently  recognized.  In  the  case  of  The  Queen  v. 
The  Lancaster  and-  Preston  Junction  Railway  Company^  (a)  the 
jury  found  that  the  claimant  had  sustained  no  damage,  and  upon 
application  for  a  mandamus  to  compel  the  company  to  issue  a  new 
precept,  the  Court  refused  sd  to  do,  and  thereby  upheld  the  inqui- 
sition. Lord  Denman,  in  giving  judgment,  said,  speaking  of  the 
duty  of  the  jury,  "  They  are  to  inquire  and  assess  the  damages ; 
and  even  if  the  counsel  be  right  in  his  argument,  that  the  issuing 
of  the  warrant  admits  the  fact  of  some  damage,  that  admission 
cannot  bind  the  jury.     The  question  whether  any  damage  has  been 

sustained  or  not,  is  inseparable  from  the  question  how  much 

•  172    damage  has  been  sustained.     ♦  The.  words  in  the  warrant 

therefore,  though  it  would  have  been  better  if  they  had  been 
omitted,  do  not  alter  the  duty  of  the  jury,  and  all  parties  are 
bound  by  this  verdict ;  and  if  the  proceedings  show  on  their  face  a 
defect  of  jurisdiction,  a  certiorari  is  not  wanted."  And  Coleridge, 
J.,  said,  '^  The  only  questions  are  as  to  the  form  of  the  warrant 
and  the  conduct  of  the  jury.  The  words  *  if  any,'  though  it  would 
be  better  if  they  were  away,  do  not  affect  the  validity  of  the  war- 
rant, for  though  the  inquiry  may  go  only  to  the  quantum^  that 
quantum  may  be  nothing.  Then  the  jury  cannot  be  expected  to 
give  a  farthing  ;  strictly  speaking,  such  a  finding,  if  there  were  no 

(a)  6  Q.  B.  769. 
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damages,  would  be  a  violation  of  their  oath,  as  much  as  the  find- 
ing of  a  large  sum."  In  these  opinions  Mr.  Justice  Patteson  and 
Mr.  Justice  Wightman  concurred.  In  the  case  of  T%e  Queen  v. 
TJie  Eastern  Counties  RaUway  Company  (a)  tiie  claimant  had 
tendered  evidence  under  a  certain  head  of  claim ;  the  undersheriff 
rejected  the  evidence,  upon  the  ground  that  by  the  Act  the  com- 
pensation jury  had  no  jurisdiction  to  assess  compensation  for  that 
head  of  damage  ;  and  upon  a  motion  for  a  mandamus  for  a  new 
precept,  it  was  refused,  upon  the  ground  that  it  was  in  eifect  an 
attempt  in  another  form  to  review  the  decision  by  a  new  trial, 
which  the  party  could  not  do.  In  the  case  of  The  Queen  v.  The 
Easteini  Counties  Railway  Company^  (p)  it  was  also  objected  that 
evidence  had  been  improperly  received  of  deterioration  in  the  value 
of  the  property  by  the  construction  of  the  works,  and  the  Court 
said  that  such  evidence  was  receivable  to  show  jurisdiction,  plainly 
importing  that  the  question  of  jurisdiction  was  witliin  the 
province  of  the  presiding  officer  and  jury  •  upon  the  execu-  *  178 
tion  of  the  inquisition.  The  assumption,  therefore,  that 
the  presiding  officer  and  jury  have  no  jurisdiction  to  construe  the 
Act  upon  tlie  point  whether  the  claim  made  was  within  its  pro- 
visions is  founded  in  mistake.  But  it  is  said  that  the  tribunal  is 
not  such  as  is  competent  to  discharge  the  duty  of  deciding  ques- 
tions of  law  and  construction,  but  the  question  is.  Has  the  statute 
given  them  the  power  ?  If  it  has,  a  question  arises  as  to  the 
competency  of  any  Court  to  withdraw  power  and  jurisdiction 
from  it. 

The  supposed  inconvenient  course  was  prescribed  in  preference 
to  the  delay  and  expense  of  a  mandamus.  But  what  is  the  course 
which  this  Court  is  asked  to  substitute  for  the  statutable  course  ? 
It  is  to  subject  the  claimant  (how  small  soever  the  claim  may  be) 
to  a  suit  in  chancery,  in  which  the  question  involved  is  admitted  to 
be  a  question  of  law  which  the  Court  ought  not  to  decide,  and  then 
for  this  Court  to  send  the  party  to  a  Court  of  Law  for  decision  by 
an  action.  The  proceedings  of  this  Court  are  liable  to  appeal  to 
the  House  of  Lords,  where,  if  the  party  succeeds  in  his  appeal  he 
gets  no  costs  ;  the  action  is  subject  to  a  bill  of  exception,  to  a  writ 
of  error  to  the  Exchequer  Chamber,  and  to  the  House  of  Lords. 
The  delay  by  such  a  course  of  proceeding  cannot  be  predicted,  and 

« 
(a)  S  Railway  Case*.  466.  (6)  2  Q.  B.  347. 
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if,  in  the  result,  the  case  be  determined  in  favour  of  the  claimant, 
he  has  then  to  commence  the  prosecution  of  his  compensation,  and 
all  this  is  brought  upon  the  claimant  by  an  attempt  on  the  part  of 
the  legislature  to  protect  him  from  delay  and  expense.  The  means 
of  companies  to  prosecute  litigation  are  not  to  be  compared  to 
those  of  the  claimant ;  his  interest  is  expedition,  that  of  the  com- 
pany delay.  For  a  claimant  of  moderate  amount  to  enter 
•  174  into  this  conflict  •  with  a  company  must  be  most  ruinous 
and  unwise  ;  and  the  company,  by  making  an  example  of  one 
claimant,  will  unquestionably  succeed  in  deterring  many  others 
from  advancing  their  claims.  It  is  also  to  be  observed  that,  if  the 
statutable  course  is  inconvenient  or  open  to  whatever  objections  as 
bearing  hard  upon  the  company,  the  company  are  much  more  re- 
sponsible for  the  inconvenience  than  the  claimant,  as  the  company 
had  the  opportunity  of  satisfying  the  legislature,  if  it  acted  unjustly 
towards  them,  and  of  suggesting  a  more  just  course. 

In  this  case,  as  I  see  no  reasonable  doubt  that  if  the  defendant  has 
in  fact  sustained  damage  from  the  causes  alleged,  he  is  a  person 
entitled  to  claim  compensation,  and  that  he  is  entitled  to  have 
the  question  submitted  to  a  jury,  the  injunction  must,  therefore,  be 
dissolved,  with  costs. 


♦175  ♦LUDGATER  v.  CHANNELL.i 

1851.    January  10. 

Where  in  the  lifetime  of  a  receiver  an  unascertained  balance  was  found  by  the 
Master^s  report  to  be  due  from  him,  and  he  died  without  payment  of  such 
balance,  the  Court  ordered,  upon  petition,  that  his  recognizance  should  be 
put  in  suit  against  his  real  and  personal  representatives  and  against  his 
sureties.' 

This  was  an  appeal  petition  of  some  of  the  parties  in  an  admin- 
istration suit  from  the  decision  of  the  late  Vice-Chancellor  of  Eng- 
land, dismissing  their  petition  with  costs,  and  a  report  of  which 
will  be  found  in  the  15th  volume  of  Mr.  Simons's  Reports,  page 
479. 

The  petition  alleged  that  the  receiver,  who  had  been  appointed 

*  S.  C,  11  Jut.  278.  •  2  Dan.  Ch.  Ft.  (4th  Am.  ed.)  1767. 
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to  collect  the  testator's  outstanding  estate,  had  died,  and  that,  at 
his  death,  a  balance  was  due  from  him  to  the  estate ;  and  it  prayed 
that  the  recognizance  which  he  had  entered  into,  might  be  put  in 
suit  against  his  real  and  personal  representatives  and  his  sureties, 
or  that  his  personal  representative  might  forthwith  pass  the  ac- 
counts of  his  receipts  and  payments  in  respect  of  the  estate. 

The  petition  was  founded  on  a  report  as  to  the  receiver's  accounts  * 
by  the  Master,  who,  among  other  things,  stated  that,  it  being  rep- 
resented to  him  that  other  sums  of  money  since  the  date  of  a 
previous  report  had  been  collected  and  got  in  by  the  receiver  in 
respect  of  the  personal  estate,  and  that  a  balance  exceeding  6000/. 
(but  not  stating  the  precise  amount  of  such  balance)  then  remained 
due  on  account  thereof,  he  had  appointed  the  receiver  to  pay  the 
sum  of  6000/.  into  the  bank  within  seven  days  from  the  date  of 
the  report.  It  appeared  that  the  6000/.  had  been  duly  paid  in 
within  the  specified  time. 

*  The  Vice-chancellor,  on  the  10th  February,  1847,  dis-  ♦  176 
missed  the  petition  on  two  grounds :  first,  that  a  Court  of 
Equity  would  not  allow  a  receiver's  recognizance  to  be  put  in  suit 
on  a  report  showing  merely  that  something  is  due  from  a  receiver, 
and  that  the  precise  amount  of  what  is  due  must  be  stated ;  (a) 
and,  secondly,  that  the  Court  had  no  jurisdiction  to  order  the 
personal  representative  of  a  receiver  to  account  for  the  receiver's 
receipts  without  a  bill  being  filed. 

Mr.  Malins  and  Mr.  Shebbeare^  in  support  of  the  appeal  petition. 
If  a  receiver  does  not  bring  in  his  accounts,  his  recognizance  be- 

(a)  The  following  statement  was  sent  to  the  Yice-Chancellor  by  Mr.  Wood, 
one  of  the  registrars  of  the  Coart,  in  answer  to  an  inquiry  made  by  his  Honor  in 
reference  to  the  practice  of  the  Court. 

**  With  regard  to  the  question,  whether  it  has  been  the  practice  of  the  Court 
to  order  a  receiver's  recognizance  to  be  put  in  suit  where  it  does  not  appear 
from  the  Master's  report  that  a  definite  sum  is  due,  the  registrars  know  of  no 
case,  nor  can  they  find  one,  in  which  the  recognizance  has  been  put  in  suit 
against  the  sureties  in  default  of  the  receiver  paying  what  may  be  due  from  him, 
without  the  amount  being  first  ascertained,  except  where  the  receiver  has 
absconded;  and  they  conceive  that  a  breach  of  the  recognizance  by  non-pay- 
ment of  a  balance  reported  due  from  a  receiver  ought  to  be  shown  as  a  ground 
for  granting  an  application  for  liberty  to  put  the  recognizance  in  suit,  which 
opinion  also  prevails  in  the  Petty-Bag  ofiice  where  these  proceedings  are  insti- 
tuted, as  no  case  is  found  to  the  contrary,  and  sudi  is  also  the  practice  in 
lunacy.'' 
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comes  forfeited,  or  at  least  becomes  liable  to  be  put  in  suit.  It  is 
quite  settled  and  admitted  that,  in  the  case  of  an  absconding 
receiver,  the  recognizance  may  be  put  in  force  against  the  surety 
though  the  accounts  have  not  passed ;  and  there  can  be  no  differ- 
ence in  principle  between  an  absconding  receiver  and  one  who  has 
died.     As  a  general  rule  the  surety  is  liable  for  every  thing  for 

which  the  receiver  is  liable :  Dawson  v.  Rapnes,  (a)  Green- 
•177    side  v.  Benson^  (6)  •  Creighton  v.  Rankin;  (c)  and  on  this 

ground  (the  recognizance  being  identical)  the  surety  of  the 
committee  of  a  lunatic  has  been  held  liable,  not  only  for  the  balance 
reported  due  from  the  committee  on  his  accounts,  but  also  for  the 
costs  of  proceedings  subsequently  taken  against  the  committee  for 
enforcing  payment  of  the  balance,  though  the  surety  had  no  notice 
of  the  default  of  the  committee  until  after  the  proceedings  had 
been  taken.  In  re  Lockey.  (rf)  The  case  of  LUtleboy  v.  Spooner^  (c) 
where  the  order  for  passing  the  accounts  of  a  deceased  receiver  was 
made  on  his  administratrix,  is  an  express  authority  in  favohr  of 
the  petitioners.     [They  referred  also  to  Griffith  v.  Griffith,  (jg)  ] 

Mr,  C.  P.  Oooperj  for  the  administratrix  of  the  receiver.  —  In 
this  case  the  proper  steps  to  bring  the  receiver  to  an  account  were 
not  taken  in  his  lifetime,  when  the  Coui*t,  if  applied  to,  would  have 
granted  an  order  of  course  against  him.  The  administratrix  is  no 
party  to  this  suit,  and  the  order  therefore  which  the  petition  prays, 
so  far  as  regards  the  personal  representative  of  the  receiver,  cannot 
be  made  to  bind  her.  This  question  must  be  decided  according  to 
the  practice,  as  certified  by  the  registrar  to  the  Vice-Ghancellor. 
[He  referred  to  Mead  v.  Lord  Orrery  ;(Ji)  Jenkins  v.  JSri- 
arU.  (0] 

Mr.  Roll  and  Mr.  Chodeve^  for  the  sureties.  —  It  is  settled  on 
principle  and  authority,  that  though  a  party  may  have  a  summary 
mode  of  proceeding  against  an  officer  of  the  Court,  yet  that  he 
cannot  exercise  it  against  the  representative  of  that  officer ; 
^178    and  if  no  *  order  can  be  made  against  the  personal  repre- 
sentative of  the  receiver,  a  fortiori  no  order  can  be  made 

(a)  2  Russ.  466.  (e)  Seton  on  Decrees,  p.  881. 

(6)  8  Atk.  248.  {g)  2  Ves.  400. 

(c)  7  CI.  &  Fin.  825.  (A)  8  Atk.  285. 

(d)  1  Phil.  509.-  (i)  7  Sim.  171. 
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against  the  sureties.  There  is  no  power  in  this  Court  to  decide 
such  a  question  upon  petition ;  for  proceedings  against  a  personal 
representative  must  originate  in  the  issuing  of  the  process  of  sub- 
pcena.  It  is  clear  also  that  if  the  personal  representative  had  any 
evidence  to  adduce  for  the  purpose  of  rebutting  the  case  made  by 
the  petitioners,  it  would  not  be  competent  for  him  to  compel  the 
production  of  an  unwilling  witness.  In  cases  like  the  present, 
where  the  bond  is  given  to  the  Court,  it  is  not  the  duty  of  the 
surety  to  see  that  the  receiver's  accounts  are  duly  passed ;  in  fact 
he  is  not  even  permitted  to  attend  before  the  Master,  and  the  whole 
duty  of  looking  after  the  receiver  devolves  upon  the  plaintiff  in  the 
suit ;  (a)  and  until  the  receiver  has  been  put  into  contempt,  there 
can  be  no  process  against  the  surety.  There  is  nothing  to  show 
but  that  in  the  present  instance  the  plaintiff  may  have  had  dealings 
with  the  receiver  which  would  have  released  the  surety. 

[The  Lord  ChancelXiOR.  —  Your  argument  is  that  there  may 
have  been  collusion  between  the  plaintiff  and  the  receiver,  but  that 
is  the  very  fraud  which  the  Court  will  see  that  the  surety  is  made 
responsible  for,  and  it  is  always  within  the  discretion  of  the  Court 
whether  it  will  allow  a  recognizance  to  be  put  in  force  or  not.] 

Mr.  WUlcockj  for  the  surviving  trustee  and  executor  of  the 
testator  in  the  cause. 

Mr.  Malins^  in  reply.  —  It  is  not  disputed  by  the  represen- 
tatives of  the  receiver  that  he  has  not  fully  *  accounted,  but    *179 
it  is  said  that  a  bill  must  be  filed.     The  proper  forum,  how- 
ever, for  taking  the  account  is  the  oflBce  of  the  Master,  before 
whom  the  cause  is,  and  before  whom  the  recognizance  was  taken. 

The  Lord  Chancellor.  —  It  is  of  the  utmost  importance  that 
the  functions  of  receivers  who  are  the  officers  of  this  Court,  should 
be  duly  discharged.  The  respondents  in  the  present  case  are  the 
sureties  and  the  representatives  of  the  receiver;  and  the  recog- 
nizance in  question  was  entered  into  in  pursuance  of  a  general 
order  of  the  Court. 

Now  the  obligation  of  a  receiver  is  to  account  once  a  year,  and 

(a)  Daniers  Oh.  Pr.  Vol.  III.  p.  460. 
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to  pay  his  balances  into  Court ;  but  here  this  duty  was  entirely 
omitted,  thus  involving  a  forfeiture  of  the  recognizance,  and  con- 
sequently constituting  a  debt  due  by  the  receiver.  Upon  the  death 
of  the  receiver,  the  parties  interested  in  the  fund  come  to  the 
Court  and  state  that  redress  may  be  had  in  one  of  two  ways, 
either  against  the  representative  of  the  receiver,  or  against  his 
sureties :  they  present  their  claim  in  a  double  aspect,  and  call  on 
the  Court  to  grant  them  relief  as  against  one  or  other  of  the 
respondents  to  the  petition;  and  it  is  obvious  that  if  either  of 
the  respondents  had  been  omitted,  the  other  would  have  objected, 
and  with  some  reason,  to  his  absence.  But  the  administratrix 
says  she  is  not  accountable  in  this  form  of  proceeding ;  and  the 
sureties,  on  their  part,  allege  that  there  is  a  positive  rule  of  prac- 
tice, that  the  surety  cannot  be  made  to  account  until  the  receiver 
has  been  called  upon,  and  further,  that  the  mode  of  proceeding  in 
such  a  case  is  by  bill  against  the  personal  representative.     I  can, 

however,  find  no  authority  for  the  rule  which  it  is  thus 
*  180    sought  to  establish.     The  case  of  Jenkins  *  v.  Briant  (o^ 

does  not  apply,  for  tlie  order  there  prayed  was  very  different 
from  that  sought  by  the  present  petition.  Something  was  asked 
which  could  not  be  granted,  namely,  that  an  executor  should 
account  under  circumstances  which  did  not  give  the  Court  juris- 
diction to  compel  him  to  do  so;  and  although  something  was 
asked  at  the  same  time  which  might  have  been  granted,  yet  the 
application  failed  from  one  entire  order  being  prayed. 

Referring  then  to  the  cases  which  have  been  cited,  none  can  be 
found  inconsistent  with  the  prayer  of  the  present  petition.  I  have 
not  had  the  advantage  of  seeing  what  was  the  question  put  by  the 
Yice-Chancellor  to  the  registrar ;  but  it  is  to  be  observed  that  the 
certificate  does  not  meet  the  case  of  where  the  receiver  is  dead, 
but  only  where  he  has  absconded.  Now,  when  a  receiver  absconds, 
it  becomes  impracticable,  or  at  least  very  difficult,  to  ascertain 
what  is  due  from  him,  and  the  certificate  gives  that  case  as  an 
example  only,  and  there  may  be  other  cases  which  fall  within  the 
same  description ;  but  it  does  not  appear  to  me  that  the  registrar's 
attention  was  called  to  all  the  circumstances  of  the  case  now 
before  me.  The  question  then  is.  Have  the  petitioners  the  means 
of.  ascertaining  or  enforcing  their  claim  ?    The  books  of  practice 

(a)  7  Sim.  171. 
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show  that  where  there  are  not  the  means  of  pursuing  the  ordinary 
course  against  the  receiver,  the  surety  may  be  had.  recourse  to; 
and  the  first  part  of  the  prayer  of  the  petition  is  for  leave  to  sue 
the  sureties. 

Not  therefore  now  deciding  whether  the  surety  shall  pay,  or 
whether  the  administratrix  may  or  may  not  be  called  on  to 
account  in  this  form  of  proceeding,  I  *  think  that  the  first    *  181 
part  of  the  prayer  of  the  petition  must  be  granted ;  and  it 
is  unnecessary  for  me  to  advert  fiirther  to  the  alternative  relief 
sought. 


STUART  V.  LLOYD.i 

1850.    December  21.     1851.    January  11. 

A  plaintiff  applying  for  leave  to  amend  under  the  68th  order  of  the  8th  May, 
1845,  must  not  only  swear  that  the  proposed  amendments  are  material  and 
could  not  with  reasonable  diligence  have  been  sooner  introduced  into  the  bill, 
but  he  must  also  show  the  materiality  of  the  amendments  by  bringing  (hem 
before  the  Court,  and  must  state  facts  so  as  to  enable  the  Court  to  judge  of 
the  truth  of  his  deposition  on  the  point  of  reasonable  diligence.' 

This  was  an  application  by  the  defendant  J.  B.  Lloyd  to  discharge 
an  order  of  the  Vice-Chancellor  Lord  Cbanworth,  dated  the  14th 
December,  1850,  enlarging  the  plaintiflF's  time  for  filing  a  replica- 
tion, and  giving  him  liberty  to  amend. his  bill  within  ten  days 
from  the  date  of  the  order.  The  following  are  the  facts  of  the 
case. 

The  plaintiff  filed  his  bill  on  the  9th  November,  1849,  against 
J.  B.  Lloyd  and  other  parties ;  and,  on  the  24th  May,  1850,  the 

>  S.  C,  15  Jur.  411. 

'  See  Ord.  ix.  15 ;  Thorn  v.  Grermand,  4  John.  Ch.  363 ;  Collett  v.  Preston 
post,  432,  438 ;  15  Jur.  975 ;  Brown  v.  Ricketts,  2  John.  Ch.  425 ;  1  Dan.  Ch. 
Pr.  (4th  Am.  ed.)  415.  If  the  plaintiff  files  a  replication  to  the  answer  after  he 
is  apprised  of  the  necessity  of  an  amendment  to  his  bill,  he  precludes  himself 
from  making  such  amendment.  Yerreilyea  v.  Odell,  4  Paige,  121.  The  appli- 
cation to  amend  should  be  made  as  soon  as  the  necessity  for  an  amendment  is 
discovered.  Rogers  v,  Rogers,  1  Paige,  424;  Piatt  v.  Squire,  5  Cush.  557; 
Codington  v.  Mott,  1  McCarter  (N.  J.),  430 ;  Howell  v.  Lebring,  1  McCarter 
(N.  J.),  84,  90.  As  to  sufficiency  of  affidavit,  see  Attorney-General  v.  London, 
18  Beay.  313 ;  Payne  v.  Little,  14  Jur.  358.  ^ 
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defendant  J.  B.  Lloyd  filed  his  answer  to  the  same.  On  the  29th 
June,  1850,  the  plaintiff  gave  notice  of  a  motion  to  inspect  papers, 
and  an  order  was  made  thereon  on  the  9th  July,  1850.  The 
plaintiff,  on  the  6th  July,  1850,  filed  certain  exceptions  to  the 
defendant's  answer  for  impertinence,  a^d  these  exceptions  being 
allowed  by  the  Master,  two  schedules  attached  to  the  answer  were 
struck  out. 

The  time  allowed  to  the  plaintiff,  under  the  16th  order  of  the 
8th  May,  1845,  to  obtain  an  order  to  amend  having  expired,  and 
the  plaintiff  having  taken  no  further  proceedings  in  the  suit  than 
those  just  mentioned,  the  defendant  J.  B.  Lloyd,  in  Michaelmas 

term,  1850,  gave  notice  of  a  motion  to  dismiss  the  bill.  This 
*  182    motion  was  finally  disposed  of  by  the  Vice-Chancellor  *  Lord 

Oranworth  on  the  7th  December,  1850,  who  made  an  orde]^ 
directing  the  plaintiff  to  file  a  replication  within  a  week,  or  that 
the  bill  should  be  dismissed. 

On  the  9th  December,  1850,  the  plaintiff  served  a  notice  of 
motion  for  enlarging  the  time  thus  granted  to  file  a  replication, 
and  for  leave  to  amend  his  bill.  This  motion  came  on  before  the 
Vice-Chancellor  on  the  14th  December,  1850,  an^  was  supported 
by  an  afiSdavit  of  the  plaintiff  and  his  solicitor,  stating  that  they 
had  been  advised  by  counsel  that  it  was  necessary  for  the  interest 
of  the  plaintiff  thaf  the  bill  should  be  amended ;  that  the  draft  of 
the  proposed  amendments  had  been  settled,  approved,  and  signed 
by  counsel,  and  that  such  amendments  were  not  intended  for  delay 
or  vexation,  but  because  the  same  were  considered  to  be  material 
to  the  interest  of  the  plaintiff;  that  the  matter  of  the  proposed 
amendments  was  material,  and  could  not,  with  reasonable  diligence, 
have  been  sooner  introduced  into  the  bill.  Tlie  Vice-Chancellor, 
acting  on  this  affidavit,  acceded  to  tlie  plaintiff's  application,  and 
made  the  order  which  it  was  the  object  of  the  present  motion  to 
discharge. 

Mr,  W.  Page  Wood^  and  Mr,  Phillips^  for  the  defendant,  and 
in  support  of  the  application.  We  complain  of  the  order  of  the 
Vice-Chancellor,  on  the  ground  that  it  was  made  upon  an  affidavit 
which  did  not  comply  with  the  requirements  of  the  68th  order  of 
the  8th  May,  1845,  which  is  the  order  applicable  to  the  present 
case.  The  affidavit  has  merely  followed  the  words  of  the  order  in 
stating  that  the  matter  of  the  proposed  amendments  is  material, 
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uid  could  not  with  reasonable  diligence  have  been  sooner  intro- 
duced into  the  bill ;  but  we  say  that  it  ought  also  to  have  men- 
tioned facts  from  which  the  Court  might  judge  of  the  truth 
*  of  these  statements.  The  order  directs  in  terms  that  the  *  188 
affidavit  shall  show  the  particulars  specified,  and  the  corre- 
sponding order  of  April,  1828  (the  15th  order),  directed  that  the 
Court  was  to  he  satisfied  as  to  the  same  particulars.  We  submit 
that  such  an  affidavit  as  that  used  before  the  Yice-Chancellor  could 
never  be  interpreted  as  showing  the  particulars  referred  to ;  and 
flie  cases  of  Phillips  v.  Q-oding^  (a)  The  Attorney- General  v.  The 
Fishmonfferi?  Company ^(b)  decide  that  it  would  not  have  been 
sufficient  under  the  15th  order  of  April,  1828.  The  Vice-Chan- 
cellor,  however,  appeared  to  think  that  the  affidavit  was  sufficient 
to  throw  on  the  defendant  the  duty  of  proof  that  due  diligence  had 
not  been  used ;  but  we  submit  that  his  Honor  was  wrong  in  thus 
dealing  with  the  geneml  order  of  the  Court.  The  remarks  of  Lord 
CoTTENHAM  in  giving  judgment  in  the  case  of  Christ^s  HoBpital  v. 
Orainger^  (c)  which  was  an  application  under  the  very  order  now 
in  question,  show  that  the  affidavit  ought  to  state  facts  leading  to 
the  conclusion  of  the  materiality  of  the  amendments,  and  account- 
ing for  delay.  The  practice  of  the  Master  before  whom  these 
questions  used  to  come  previously  to  the  Act  13  <fe  14  Vict.  c.  35, 
was  to  require  such  an  affidavit  as  we  contend  bught  to  have  been 
made  in  the  present  case. 

Mr.  Bolt  and  Mr.  Bazalgette^  in  support  of  the  order  of  the 
Vice-Chancellor,  submitted  that  the  affidavit  in  the  form  in  which 
it  had  been  made  was  sufficient,  and  stated  that,  in  the  offices  of 
some  of  the  Masters,  it  had  been  the  practice  to  allow  an  affidavit 
in  that  form.  They  referred  to  Phillips  v.  Q-odi7ig^(a)  and  to 
WinnaU  v.  Feather stonJiatiffh,  (d) 

•  Without  calling  for  a  reply,  *  184 

• 
The  Lobd  Chancellor.  —  It  has  been  intimated,  in  the  course 

of  the  argument,  that  this  is  a  case  of  no  importance,  and  that  the 
time  of  the  Court  ought  not  to  have  been  occupied  in  discussing 
it.      This  would  be  true  if  the  object  of  the  motion  had  been 

(a)  1  Hare.  40.  (c)   1  PhiL  684. 

(b)  4  M.  &  C.  1.  (d)  16  Law  J.  Oh.  149 ;  10  Jur.  236. 
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merely  to  review  a  question  of  facts,  for  I  should  then  feel  it  to  be 
sufficient  that  one  Judge  had  been  satisfied,  and  should  require  a 
very  strong  case  indeed  to  be  made  out  to  induce  me  to  overrule 
his  opinion.  The  matter  is,  however,  quite  different  when  the 
point  raised  is  the  construction  of  a  general  order,  and  as  such  the 
case  becomes  one  of  importance. 

I  understand  that  some  of  the  Masters  have  put  a  construction 
on  the  order  in  question  in  the  way  contended  for  by  the  defendant ; 
but  it  is  said,  on  the  other  side,  that  there  is  likewise  authority 
for  a  diflFerent  practice :  this,  however,  is  the  first  time  that  the 
point  has  been  brought  before  the  Court.  Now  all  orders  framed 
for  the  prevention  of  delay  ought  to  be  strictly  construed,  so  as 
not  to  defeat  their  object  by  the  introduction  of  little  distinctions 
depending;  on  particular  facts;  and  such  was  the  object  of  the 
orders,  the  68th  of  which  applies  to  the  present  case. 

His  Lordship  here  read  the  68th  order,  and  having  observed 
that  the  67th  order  was  only  important  as  containing  the  particu- 
lars which  must  be  sworn  to,  in  addition  to  those  specified  in  the 
68th,  proceeded  as  follows :  — 

On  referring  to  the  dates  in  the  present  case,  it  will  be  seen 
that  the  bill  was  filed  in  November,  1849,  and  the  answer 
*185  on  the  24th  May  following.  Prom  May,  *then,  the  period 
began  to  rurf  when  the  plaintiff  was  bound  to  look  into  his 
case ;  and  it  now  becomes  important,  in  reference  to  the  time 
which  has  since  elapsed,  to  see  what  has  subsequently  taken  place, 
for  that  which  would  explain  a  short  delay  will  be  ineffectual  to 
explain  a  delay  extending  over  a  longer  period.  What,  then,  was 
done  by  the  plaintiff?  He  obtained  an  order  to  inspect  documents 
in  August,  but  besides  this,  and  some  attention  to  impertinent 
matter  in  the  answer,  which  has  little  to  do  with  the  question  here, 
he  did  nothing  from  May  to  December,  when  this  application  was 
first  made. 

Then  comes  the  question.  What  is  the  construction  of  the  68th 
order?  I  think,  considering  the  object  of  the  order  and  who 
framed  it,  new  terms  would  not  have  been  used  in  it,  except  for 
the'  purpose  of  introducing  new  duties,  for  every  one  knows  the 
importance  of  adhering  to  words  which  have  already  received  a 
judicial  interpretation.  The  words  of  the  old  order  were,  "  tlie 
Court  being  satisfied  ; "  those  of  the  new  are,  "  affidavit  showing." 
I  think  it  is  impossible  to  say  that  that  is  shown  which  is  merely 
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alleged  in  general  terms,  or  that  the  fact  that  reasonable  diligence 
has  been  used,  can  be  said  to  be  shown  by  the  party  afiBrming  it  in 
his  affidavit. 

My  opinion  is,  that  the  form  of  the  afiSdavit  does  not  satisfy  the 
order,  and  that  a  plaintiff  is  not  entitled  to  amend  unless  he  sets 
forth  such  matter  as  to  enable  the  Judge,  either  the  Master  or  the 
Court  as  the  case  may  be,  to  judge  of  the  case.  The  order  imposes 
two  things  on  the  plaintiff.  He  knows  what  the  Court  cannot 
know,  and  is  therefore  required  to  pledge  his  oath  that  the  amend- 
ments proposed  are  material,  and  he  must  show  this  by 
bringing  them  before  the  Court.  He  must  *  also  swear  *  186 
that  he  has  used  reasonable  diligence  ;  and  as  this  is  matter 
of  opinion,  the  Court  requires  him  to  set  forth  what  he  has  done,  so 
that  it  may  test  the  accuracy  of  the  conclusion  to  which  he  deposes. 
It  seems  to  me  that,  if  the  construction  contended  for  by  the  plain- 
tiff here  was  adopted,  it  would  result  in  a  most  irregular  form  of 
affidavit,  and  hold  out  a  temptation  to  perjury  which  ought  not  to 
be  permitted,  as  parties  will  be  likely  to  take  a  liberal  view  of  what 
is  reasonable  diligence  in  their  own  case. 

Under  these  circumstances,  and  being  of  opinion  that  the  decision 
of  the  Vice-Chancellor  upon  the  construction  of  the  general  order 
was  wrong  (although  I  should  have  taken  a  different  course  if  the 
order  complained  of  had  proceeded  upon  the  facts  of  the  case 
only),  I  think  that  the  order  of  the  Vice-Chancellor  must  be  dis- 
charged. 


♦In  the  Matter  of  The  NORTH  of  ENGLAND  JOINT-    •187 
STOCK  BANKING  COMPANY  and  of  The  JOINT- 
STOCK  COMPANIES  WINDING-UP  ACTS,  1848  and  1849. 

Ex  parte  GOUTHWAITE. 

I860.    December  19.    1851.    January  11,  13. 

A.  B.,  the  proprietor  of  shares  in  a  Joint-stock  Banking  Company,  ^died;  his 
executrix  produced  the  probate  of  his  will,  and  for  more  than  three  years 
reoeired  the  dividends  which  accrued  on  the  shares,  giving  receipts  for  the 
same  as  executrix.  By  the  deed  of  settlement  of  the  company  it  was  pro- 
vided, that  until  certain  acts  were  done  constituting  the  executor  of  a  deceased 
member  or  a  purchaser  of  the  deceased  member^s  shares  a  partner  in  the 
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company,  the  estate  of  the  deceased  member  should  remain  liable.  Hddf 
on  winding  up  the  company,  that,  in  the  absence  of  any  proof  that  the  execu- 
trix had  done  any  acts  constituting  her  a  member  of  the  company,  the  estate 
of  the  deceased  partner  was  liable  to  contribute,  and  that  the  name  of  the 
executrix  ought  to  be  placed  on  the  list  of  contributories  in  her  representatiye 
character.^ 

HM^  also,  that  the  18th  section  of  the  Joint-stock  Banking  Companies  Act,  7 
Geo.  4,  c.  46,  limiting  the  liability  of  members  of  banking  companies  to  three 
years  after  ceasing  to  be  members,  has  no  effect  in  varying  the  liability  to 
contribute  between  partners  themselves,  and  therefore  did  not  apply  to  the 
case. 

The  Master  having  struck  out  the  name  of  the  executrix  from  the  list  of  con- 
tributories, on  the  ground  that  the  18th  section  of  the  Joint-stock  Banking 
Companies  Act  applied  to  the  case,  the  Vice-Chancellor  Knioht  Bruce, 
being  of  a  different  opinion,  made  an  order  referring  it  back  to  the  Master 
to  review  his  decision,  with  a  declaration  of  opinion  that  the  executrix  ought 
to  be  included  in  the  list,  either  in  her  own  right  or  in  her  representative 
character.  Held  on  appeal,  by  the  Lord  Chancellor,  that  the  alternative 
form  of  this  order  was  correct. 

In  this  case  the  Master,  charged  with  winding  up  the  above 
company,  had,  in  the  month  of  December,  1848,  placed  on  the  list 
of  contributories,  as  a  contributory  without  qualification,  the  name 
of  Jane  Gouthwaite,  she  being  the  executrix  of  her  husband  George 
Gouthwaite,  who  was  the  holder  of  eighty  shares  in  the  company, 
and  who  had  died  in  the  year  1842,  being  more  than  three  years 
previously  to  the  order  for  winding  up  the  company. 

Subsequently,  however,  on  the  28th  May,  1850,  the  Master 
*  188  reviewed  his  settlement  of  the  list  of  contributories,  *  in 
reference  to  this  and  other  cases  involving  the  question  of 
the  liability  of  executors ;  and  being  of  opinion  that  after  the 
lapse  of  three  years  the  estate  of  George  Gouthwaite  was  exempt 
from  liability  under  the  13th  section  of  the  Act  7,  Geo.  4,  c.  46,  he 
on  the  27th  June,  1850,  struck  out  the  name  of  Jane  Gk)uthwaite 
entirely  from  the  list. 

From  this  decision  of  the  Master,  the  official  manager  appealed 
to  the  Vice-Chancellor  Knight  Bruce,  who  made  an  order  referring 
it  back  to  the  Master  to  review  his  decision,  with  a  declaration  of 
opinion  that  Jane  Gouthwaite  ought  to  be  included  in  the  list  of 
contribfitories,  either  in  her  own  right  or  as  executrix  of  George 
Gouthwaite  deceased. 

>  See  2  Lindley  Partn.  (Eng.  ed.  1S60),  1095 ;  Re  Herefordshire  Banking 
Co.,  12  W.  R.  664. 
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Against  this  order  Jane  Gouthwaite  now  appealed  to  the  Lord 
Chancellor.  The  following  were  the  facts  of  the  case,  as  they 
appeared  by  the  admissions  on  both  sides. 

George  Gouthwaite  died  in  the  year  1842  possessed  of  eighty 
shares  in  the  company,  of  which  fifty  were  originally  allotted  to 
him,  twenty  were  purchased  by  him,  and  ten  were  allotted  to  him, 
under  the  deed  of  settlement  of  the  company,  in  respect  of  the 
former  shares.  He  received  the  dividends  on  these  shares  before 
his  death,  and  appointed  Jane  Gouthwaite  executrix  of  his  will, 
which  she  duly  proved  on  the  9th  June,  1842.  On  the  6th  August, 
1842,  the  probate  was  exhibited  at  the  office  of  the  company.  The 
shares  were  never  sold  by  the  executrix,  nor  was  any  notice  given 
to  the  company  under  the  29th  article  of  the  deed  of  settlement 
of  the  desire  of  the  executrix  to  take  the  shares  or  any  of  them, 
nor  did  she  attend  any  meeting  of  the  company. 

*Prom  the  time  of  the  death  of  George  Gouthwaite  down  *189 
to  the  stoppage  of  the  company,  the  dividends  declared  since 
his  death  were  regularly  paid  to  Jane  Gouthwaite,  who  signed  the 
receipts  for  the  same.  The  first  of  these  receipts  was  dated  the 
15th  March,  1843,  and  was  signed  "  Jane  Goutliwaite."  The  sub- 
sequent receipts  being  seven  in  number,  were  signed  as  followis : 
that  dated  the  7th  September,  1843,  "  P.  pro.  Exr.  Geo.  Gouth- 
waite, Jane  Gouthwaite  ;  '*  that  dated  the  14th  March,  1844,  "  P. 
p.  Exors.  of  the  late  Geo.  Gouthwaite,  Jane  Gouthwaite ; "  that 
dated  the  9th  September,  1844,  "  Jane  Gouthwaite ; "  that  dated 
the  20th  March,  1845,  "  Jane  Gouthwaite,  Rep®  of  the  late  Geo. 
Crouthwaite ; "  that  dated  the  10th  September,  1845,  "P.  pro. 
Exors.  Geo.  Gouthwaite,  Jane  Gouthwaite  ;  "  that  dated  the  10th 
March,  1846,  "  P.  pro.  Exrs  G.  Gouthwaite,  Jane  Gouthwaite-; " 
and  that  dated  the  15th  September,  1846,  "  P.  pro.  Exrs  of  Geo. 
Gouthwaite  deed.  Jane  Gouthwaite."  The  bank  paid  the  dividends 
as  above-mentioned,  in  consequence  of  Jane 'Gouthwaite  having 
produced  the  probate,  and  not  otherwise. 

The  name  of  Jane  Gouthwaite  was  not  entered  in  the  share 
register  list  or  the  books  of  the  company  as  the  proprietor  of  the 
shares  ;  but  the  shares  stood  in  the  register  in  the  name  9f  George 
Gouthwaite,  with  a  note  thereunder  written,  "  Probate  of  Gouth- 
waite's  will  exhibited  August,  1842,  Jane  Gouthwaite  extrix. 
Diocese  of  Durham.  Samuel  Hedby  Manager."  In  the  list  reg- 
istered at  the  stamp  office  the  shares  stood  thus :  ''  Geo.  Gouth- 
waite's  exor."  [  143  ] 
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It  appeared  from  the  evidence  of  the  cashier  of  the  company, 
which  was  admitted  by  Jane  Gouthwaite,  that  it  was  not  the 
practice  of  the  company,  or  the  directors  or  managers,  or 
*  190  of  any  one  for  the  company,  *  ever  to  require  a  notice  under 
the  29th  article  of  the  deed  of  settlement,  on  the  payment 
to  an  executor  or  administrator  or  other  representative,  or  on 
admitting  him  to  the  receipt  of  future  dividends  under  the  80th 
article  of  the  deed ;  but  that  the  company  was  satisfied  with  the 
production  and  registration  in  the  company's  books  of  the  probate 
or  letters  of  administration  of  the  deceased  or  former  shareholder, 
or  with  any  other  evidence  or  information  satisfying  them  that  the 
persons  represented  to  them  were  such  executors,  administrators, 
or  representatives,  (a) 

(a)  The  following  are  the  articles  of  the  deed  of  settlement  of  the  company, 
dated  the  14th  November,  1832,  which  it  appears  necessary  to  set  out  in  refer- 
ence to  the  arguments  and  judgment  in  this  case. 

14.  '*  Each  shareholder  shall  be  entitled  to  and  interested  in  the  profits,  and 
be  subject  and  liable  to  the  losses  of  the  company  in  proportion  to  his  shares.*^ 

22.  "The  directors  shall,  once  in  every  half-year,  set  a  value  upon  the 
shares,  and  such  value  shall,  for  the  purposes  of  these  presents,  be  deemed  the 
true  and  actual  value  thereof  for  the  time  being ;  and  no  shares  shall  be  sold  or 
transferred  until  after  the  first  half-yearly  meeting  in  the  year  18.S3,  but  after 
that  period  it  shall  be  lawful  for  the  shareholders,  or  their  respective  executors, 
administrators,  or  assigns,  with  the  consent  of  the  directors,  to  sell  or  transfer 
their  respective  shares,  such  consent  to  be  testified  by  the  managing  directors 
signing  their  names  in  the  margin  of  the  instrument  of  transfer ;  and  for  the 
purpose  of  obtaining  such  consent,  the  holder  of  the  shares  proposed  to  be  trans- 
ferred shall  give  notice  in  writing  to  the  directors,  to  be  left  with  the  manager 
at  the  banking-house  in  Newcastle-upon-Tyne,  of  the  proposed  transfer,  and 
which  notice  shall  contain  the  respective  names  and  address  of  such  holder  and  the 
proposed  transferee :  proicided  always,  that  before  any  shares  shall  be  sold,  the 
same  shall  be  first  offered  to  the  directors  on  the  behalf  of  the  company,  at  the 
lowest  price  the  holder  thereof  shall  agree  to  take  for  the  same :  provided  also, 
in  case  the  directors  shall  refuse  their  consent  to  any  transfer  of  shares,  they  shall, 
on  the  request  of  the  holder  thereof,  be  obliged  to  purchase  the  same  out  of  the 
funds  and  on  behalf  of  the  company,  at  the  value  thereof  for  the  time  being  set 
upon  them  as  aforesaid." 

26.  "  Whenever,  by  any  means  whatsoever,  any  shares  shall  become  aictually 
forfeited,  or  shall  be  duly  and  effectually  transferred  to  a  new  holder,  then  and  in 
such  case,  and  not  before,  the  responsibility  of  the  previous  holder  as  a  member 
of  the  company  in  respect  of  such  shares  shall  (so  far  as  the  law  will  in  that  be- 
half allow)  cease  and  determine,  and  such  previous  holder  shall  be  exonerated 
and  released  from  all  subsequent  claims,  demands,  and  obligations  in  respect  of 
the  same  shares,  and  from  all  future  observance  and  performance  of  the  cove- 
nants, conditions,  stipulations,  and  agreements  in  the  deed  of  settlement  contained 
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•  Mr.  Roll  and  Mr.  Stevens  in  support  of  the  appeal. — We  *  191 
sabmit  that  Jane  Goutliwaite  was  never,  either  in  her  own 

in  respect  of  tlie  same  shares :  proYided,  nevertheless,  that  nothing  in  this  article 
contained  shall  extend,  or  be  construed  to  extend,  to  release  the  previous  holder 
of  shares  so  forfeited  or  transferred  as  aforesaid  from  his  proportion  of  the 
losses,  if  any,  sustained  hy  the  company  up  to  the  period  of  his  ceasing  to  be 
such  holder  as  aforesaid/^ 

27.  "  Before  any  assignee  of  a  bankrupt  or  of  an  insolvent  debtor  shall  sell 
or  transfer  any  shares  vested  in  him  in  that  capacity,  or  receive  any  dividend  in 
respect  of  such  shares,  and  before  any  executor,  administrator,  or  legatee  of  a 
deceased  shareholder  or  any  husband  of  a  female  shareholder  shall  sell,  transfer, 
or  assign  any  shares  vested  in  him  in  any  such  capacity,  or  shall  become  a  mem* 
ber  of  the  company  in  respect  of  such  shares  or  receive  any  dividends  in  respect 
of  the  same,  he  shall  leave  for  inspection  at  the  banking-house  of  the  company 
in  Newcastle-upon-Tyne  the  deed  or  instrument  of  assignment,  probate  of  the 
will,  or  letters  of  administration,  under  which,  or  the  certificate  of  the  marriage 
with  the  person  in  whose  right  he  shall  claim  to  be  entitled  to  the  same  shares, 
or  shall  otherwise  prove  and  establish  his  title  to  the  satisfaction  of  the  direc- 
tors." 

28.  **  The  husband  of  any  female  shareholder,  or  the  executor,  administrator, 
or  legatee  of  any  deceased  shareholder,  or  the  assignee  of  any  bankrupt  or 
insolvent  debtor  possessed  of  shares,  shall  not  be  a  member  of  the  company  in 
respect  of  such  shares  as  shall  be  vested  in  him  in  any  of  the  aforesaid  capacities 
respectively,  but  such  assignee  of  a  bankrupt  or  insolvent  debtor  shall  sell  and 
dispose  of  such  shares  in  manner  and  subject  to  the  provisions  hereinbefore 
expressed  and  contained  with  respect  to  the  sale  and  transfer  of  shares,  and  any 
sQch  husband,  executor,  administrator,  or  legatee  as  aforesaid  shall  be  at  liberty 
either  to  sell  and  dispose  of  the  shares  so  vested  in  him  in  like  manner  and 
subject  as  aforesaid,  or  at  his  option  to  become  a  member  of  the  company  in 
respect  of  such  shares,  on  complying  with  the  provision  of  these  presents  as  next 
hereafter  expressed  in  that  behalf.^^ 

29.  **  The  husband  of  any  female  shareholder,  or  the  executor,  administrator, 
or  legatee  of  a  decessed  shareholder,  who  shall  be  desirous  of  becoming  a 
member  of  the  company  in  respect  of  the  shares  vested  in  him  in  any  of  such 
capacities  respectively,  shall  give  notice  in  writing  at  the  banking-house  of  the 
company  in  Newcastle-upon-Tyne  of  such  his  desire,  in  which  notice  shall  be 
expressed  the  name  and  place  of  abode  of  the  person  giving  the  same,  and  the 
name  of  the  shareholder  in  whose  place  or  right  he  claims,  and  the  number  of 
shares  in  respect  whereof  he  is  desirous  of  becoming  a  member;  whereupon,  and 
upon  otherwise  complying  with  the  provisions  of  the  deed  of  settlement,  he  shall 
be  admitted  and  become  a  member  of  the  company  in  respect  of  such  shares, 
and  have  the  same  transferred  into  his  name  accordingly,  and  shall  be  per- 
sonally charged  with  the  duties  and  liabilities  incident  to  the  ownership  of  the 
same." 

30.  "  The  husband  of  any  female  shareholder,  or  the  executor,  administrator, 
or  legatee  of  any  deceased  shareholder,  who  shall  not,  under  the  provision  lastly 
VOL.  m.  10  [  146  ] 
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*  192  right  or  as  executrix  of  her  husband,  a  partner  *  in  this* 
company,  and  is  therefore  not  liable,  either  at  law  or  in 

hereinbefore  contained,  elect  to  become  a  member  of  the  company  in.  respect  of 
the  shares  vested  in  him  in  any  such  capacity,  and  also  the  assignee  of  every 
bankrupt  or  insolvent  debtor  possessing  shares,  shall  be  entitled  to  receive  any 
dividend  which  shall  have  become  due  on  the  shares  so  vested  in  him  in  any 
such  capacity  as  aforesaid  before  his  title  to  the  same  shares  accrued,  but  no 
dividends  which  shall  become  due  on  the  same  shares  after  his  title  shall  have 
accrued  shall  be  payable  to  or  demandable  by  him,  but  shall,  till  some  person 
shall  have  become  a  member  of  the  company  in  respect  of  the  same  shares, 
remain  in  suspense,  and  shall  not  be  paid  till  the  transfer  thereof  shall  be  com- 
pleted and  the  new  holder  thereof  shall  clium  the  same ;  and  every  transfer  shall 
carry  with  it  the  profits  and  interest  and  share  of  capital  and  surplus  or  guarantee 
fund  in  respect  of  the  shares  transferred,  so  as  to  dose  all  the  right  and  interest 
of  the  party  or  parties  making  such  transfer  in  respect  of  such  transferred 
shares.'^ 

81.  "In  case  any' person  in  whom  any  shares  shall,  by  original  subscription, 
purchase,  marriage,  bequest,  representation,  or  other  mode  of  acquisition,  become 
vested,  and  who  shall"  not  have  executed  the  deed  of  settlement,  shall,  for  six 
calendar  months  after  notice  in  writing  for  that  purpose,  neglect  or  refuse  to 
execute  the  same,  it  shall  be  lawful  for  the  directors  to  declare  the  shares  so 
vested  in  such  person  so  neglecting  or  refusing,  and  all  benefit  and  advantage 
whatsoever  incident  thereto,  to  be  forfeited  to  the  other  shareholders,  and  the 
same  shall  be  forfeited  accordingly." 

82.  **  Every  person  to  whom  shares  shall  be  transferred  and  who  shall  not 
then  be  a  member  of  the  company  and  subject  to  the  provisions  of  the  deed  of 
settlement  in  respect  of  any  other  shares,  and  eyery  person  who  being  the  hus- 
band of  any  female  shareholder  or  the  executor,  administrator,  or  legatee  of  any 
deceased  shareholder  as  aforesaid  shall  by  notice  in  writing  as  aforesaid  signify 
to  the  directors  his  desire  to  become  a  member  of  the  company  in  respect  of  the 
shares  vested  in  him  in  such  capacity,  and  shall  not  at  the  time  of  the  said  shares 
becoming  vested  in  him  by  the  means  aforesaid  be  a  member  of  the  company 
and  subject  as  last  aforesaid  in  respect  of  any  other  shares,  shall  as  to  all  duties, 
obligations,  claims,  and  demands  upon  or  against  him  in  respect  of  such  shares 
be  considered  a  member  of  the  company  from  the  time  of  the  same  shares  being 
BO  transferred  to  or  so  becoming  vested  in  him  as  aforesaid,  but  as  to  all 
profits,  rights,  privileges,  benefits,  and  advantages  to  arise  from  the  same  shares, 
no  such  person  shall  be  considered  as  a  member  in  respect  of  the  same  until  he 
shall  have  executed  the  deed  of  settlement." 

74.  **In  all  cases  not  provided  for  by  the  deed  of  settlement,  the  directors 
may'  act  in  such  manner  as  may  appear  to  them  best  calculated  to  promote  the 
interest  and  welfare  of  the  company.  And  for  the  better  guidance  of  the  direc- 
tors in  their  management  and  superintendence  ov^r  the  property  and  concerns 
of  the  company,  they  may  make  from  time  to  time  whatsoever  by-laws  and  regula- 
tions they  shall  think  expedient,  so  as  the  same  be  not  inconsistent  with  or 
repugnant  to  any  of  the  provisions  in  the  deed  of  settlement,  and  may  from  time 
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equity,  to  pay  any  part  of  the  debts  of  the  company.    Three 
years  havmg  passed  since  the  death  of  *  George  Goufhwaite,  *  198 
in  other  words,  since  the  dissolution  of  the  partnership,  all 
liability  on  the  part  of  his  estate  has  ceased  under  the  pro- 
visions of   the    Joint-stock  *  Banking  Companies   Act,  7   *  194 
Geo.  4,  c,  46,  §  13.    Barker  v.  BtUtress.  (a)    The  28th, 
29th,  30th,  31st,  32d  and  103d  articles  of  the  deed  of  settle- 
ment of  the  company  show  what  acts  must  be  done  on  the  death 
of  a  partner  in  order  to  constitute  any  one  a  partner  in  his  place. 
[They  referred  to  Ex  parte  Morgan^  (6)  Armstrong's  Case^  (c)  Ness 
V.  AngaSj  (d)  Ness  v.  Armstrong,  (e)  Bosanquet  v.  Shortridge.  (jg)  ] 

Mr.  Bethell,  Mr.  Bacon j  and  Mr.  J.  V.  Prior,  contra,  and  in  support 
of  the  decision  of  the  Yice-Chancellor.  Tlie  liability  of  Jane  Gouth- 
waite  as  executrix  must  be  determined  by  the  terms  of  the  deed 
of  settlement:  Armstrong's  Casey(jc)  Thomas's  Case;(K) 
for  although  *  there  may  be  no  liability  as  between  a  retired  *  195 
partner  and  third  persons,  yet  by  agreement  there  may  be 
rights  reserved  to  surviving  or  continuing  partners,  which  will 
render  the. estate  of  the  deceased  or  retired  partner  liable.  The 
present  case  may  in  this  way  be  distinguished  from  the  case  of  Ex 

to  time  alter  or  repeal  all  or  any  of  the  by-laws  or  regulations  so  to  be  made 
and  wbich  shall  not  have  been  established  by  or  incorporated  into  the  deed  of 
settlement,  so  nevertheless  as  seven  directors  at  least  shall  concur  in  every  such 
ahenition  or  repeal.^ 

103.  "  And  lastly,  that  each  of  them,  the  said  several  persons  parties  hereto, 
whilst  a  holder  of  'any  shares  originally  or  newly  acquired  in  the  capital  of  this 
company,  and  his  or  her  heirs,  executors,  and  administrators,  shall  and  will,  for 
or  in  respect  of  such  shares  being  and  remaining  part  of  the  assets  of  the  cove* 
naniors,  observe,  perform,  fulfil,  and  keep  all  the  covenants,  articles,  stipulations, 
and  agreements  (including  additions,  alterations,  variations,  and  modifications  to 
be  made  in  pursuance  of  the  provisions  hereinbefore  contained)  which  are  or 
ought  to  be  observed,  performed,  fulfilled,  and  kept  by  him  or  her,  the  covenantor, 
or  his  or  her  heirs,  executors,  or  administrators  respectively,  in  respect  of  or  in 
relation  to  such  shares  so  for  the  time  being  remaining  part  of  his  or  her  assets, 
and  according  to  the  true  intent  and  meaning  of  the  same  covenants,  articles, 
stipulations,  and  agreements  respectively,"  Ac. 

(a)  7  Beav.  134.  (6)  1  Mac.  &  G.  226.  (o)  1  De  G.  &  S.  566. 

(<0  13  Jur.  874 ;  3  ExcE.  805 ;  6  Dowl.  &  L.  646. 

(«)  13  Jur.  874;  4  Exch.  21. 

(jg)  4  Exch.  699,  (h)  1  De  G.  &  S.  579. 
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parte  CoUle J  (^a)  where  no  such  agreement  existed.  The  14th  and 
103d  articles  of  the  deed  of  settlement  show  that,  as  executrix, 
she  is  liable.  We  insist,  also,  that  she  is  personally  liable  under 
the  terms  of  the  82d  article,  and  she  cannot  rely  on  acts  of 
omission  by  the  company  to  comply  with  formalities  as  a  ground  of 
escape  from  this  liability.  The  Birmingham^  Bristol^  and  Thames 
Junction  Railway  Company  "7.  Locke,  (6)  The  London  QrandJunc" 
Hon  Railway  Company  y.  Graham,  (c)  The  Cheltenham  and  Oreat 
Western  Union  Railway  Company  v.  Daniel,  (d)  [They  also  re- 
ferred to  Hx  parte  ffawthom,  (c)  and  to  Reaveley^s  Case,  (g^)  ] 

Mr.  Roll  J  in  reply. — The  form  of  the  order  made  by  the  Vice- 
Chancellor  is  wrong,  inasmuch  as  it  sends  the  case  back  to  the 
Master  without  any  decision,  and  thus  obliges  the  parties  to  come 
again  before  tlie  Court.  We  submit  that  the  question  as  to  the 
character  of  the  liability  ought  to  be  now  determined.  In  reference 
to  the  arguments  on  the  other  side,  we  submit  that  the  decision  in 
Armstrong's  Case  (A)  cannot  be  taken  as  an  authority  against  us ; 
that  the  Winding-up  Acts  have  left,  as  the  test  of  liability  to  con- 
tribute, the  liability  at  law  of  any  party  to  creditors,  Bz  parte 
Cottle,  (a)  and  that  it  must  therefore  be  shown  that  such 
*  196  liability  *  exists  in  the  present  instance,  which  cannot  be 
done  ;  that  the  Act  7  Geo.  4,  c.  46,  has  no  effect  in  favour 
of  the  official  manager,  for  while  it  gives  creditors  new  rights,  it  at 
the  same  time  limits  the  liability  of  partners,  and  does  not  in  any 
way  deal  with  questions  between  partners  themselves.  On  the 
construction  of  the  deed  of  settlement,  we  contend  that,  not  only 
is  there  nothing  in  the  articles  referred  to  which  makes  an  execu* 
tor  liable  until  he  has  done  certain  specified  acts,  but,  on  the 
contrary,  the  inference  is,  that  until  those  acts  are  done,  the 
circumstance  of  the  shares  vesting  in  him  as  executor  does  not 
in  any  way  constitute  him  a  member  of  the  company.  Under  the 
30th  article,  the  shares  of  a  deceased  member  are  to  remain  in 
suspense,  and  when  tliis  suspense  determines,  either  by  the  executor 
taking  the  shares  or  by  their  being  taken  by  a  purchaser,  such 

(a)  2  Mac.  ft  G.  185 ;  S.  C,  2  H.  L.  647. 

^      (6)  1  Q.  B.  256.  (e)  1  Mac.  &  G.  49. 

(c)  1  Q.  B.  271.  Ig)  1  De  G.  ft  S.  650. 

(<0  2  Q.  B.  281.  (A)  1  De  G.  ft  S.  565. 
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determination  is  to  relate  back  to  the  day  of  the  death  of  the  origi- 
nal proprietor. 

1851.    Jairaarj  13. 

Thk  Lobd  Chancellor.  —  The  facts  of  the  case  on  which  the 
question  turns  are  very  few.  There  is  no  doubt  that  Mr.  Gouth- 
waite  was  an  original  shareholder  in*  this  company,  and  continued 
to  be  a  shareholder  up  to  the  time  of  his  death :  it  is  also,  I  appre- 
hend, beyond  doubt,  or  rather  the  matter  has  been  proved,  that  the 
company  has  sustained  losses.  Now  if  Mr.  Gouthwaite  was  a 
shareholder  from  the  beginning  down  to  the  time  of  his  death,'he 
must  of  course  be  liable  as  a  contributory  for  any  losses  during 
that  period ;  but  there  may  have  been  also  losses  subsequently  to 
his  death,  and  previously  to  the  time  when  the  petition  was  pre- 
sented for  the  winding  up  of  the  company.  How  the  losses 
are  apportioned  in  respect  *  of  time,  I  do  not  know,  and  *  197 
very  probably  the  accounts  may  not  have  advanced  far 
enough  for  that  fact  to  be  ascertained. 

After  Mr.  Gouthwaite's  death,  his  executrix  manifested  her  title 
to  the  shares  by  producing  the  probate  of  his  will,  and  she  after- 
wards, between  the  years  1842  and  1846,  received  several  divi- 
dends which  accrued  subsequently  to  the  testator's  death,  and 
signed  receipts  for  them  in  her  representative  character.  It 
appears,  however,  that  the  first  of  these  receipts  was  signed  in 
her  own  name  without  any  other  description ;  but  it  is  manifest  that 
the  dividend  to  which  it  applies  must  be  understood  to  have  been 
received  under  the  same  circumstances  as  tiie  others,  because  she 
subsequently  signed  in  her  representative  character,  or,  what  is 
even  stronger,  somebody  signed  by  her  procuration  in  regard  to 
her  representative  character :  the  company  also  returned  her 
shares  in  the  register  list  as  shares  held  by  the  executrix  of  Mr. 
Goutiiwaite.  I  think  therefore  it  appears  that  Mrs.  Grouthwaite, 
from  first  to  last,  received  the  dividends  as  executrix  of  her 
deceased  husband,  and  in  respect  of  the  shares  which  he  had  held. 

Now  the  company,  having  sustained  losses,  call  on  the  executrix 
to  contribute,  alleging  that  the  testator  having  been  the  owner  of 
certain  shares,  and  those  shares  having  remained  in  his  name  up 
to  the  pi*esent  time,  was  liable  during  his  life  to  contribute  as 
being  actually  a  member  of  the  company  and  having  signed  the 
deed,  and  that  his  estate  continued  liable,  because  the  shares  con- 
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tinued  to  be  a  portion  of  his  estate,  and  had  been  so  treated  bj 

his  exeeutrix  by  reason  of  her  having  received  the  dividends  in 

her  representative  character.    On  being  called  on  to  explain  the 

grounds  of  this  claim,  the  company  say,  that  by  the  14th 

*  198   article  *  of  the  deed  signed  by  the  testator,  it  is  declared,  in 

terms  and  form  amounting  to  a  covenant,  that  the  testator 
would  contribute  his  proportion  to  any  loss  that  might  be  sustained, 
regard  being  had  to  the  number  of  shares  held  by  him ;  that  that 
covenant  has  never  been  determined,  because,  by  another  article 
(the  108d),  the  testator  covenanted  that  his  executors  should  be 
bound*to  the  performance  of  all  those  covenants  to  which  he  him- 
self would  have  been  bound ;  that  the  executrix  stood  in  a  situation 
which  subjected  her,  under  the  provisions  of  the  deed,  to  certain 
conditions  excluding  her  from  being  a  member  of  the  company,  in 
consequence  of  her  being  an  executrix ;  that  though  she  might  if 
she  had  pleased,  in  respect  of  her  ownership  of  the  shares  in  her 
representative  character,  have  become  the  owner  of  those  shares 
in  her  own  right,  and  in  that  case  liave  become  a  member,  yet  she 
was  not  entitled  to  receive  a  dividend  which  became  due  after  her 
husband's  death,  though  in  her  representative  character  she  was 
owner  of  the  shares,  until  she  had  elected  to  become  owner  in  her 
own  right  and  to  perform  certain  other  requisites. 

Under  these  circumstances,  the  company  do  not  discuss  with  the 
executrix  what  would  have  been  her  situation  if  her  husband  had 
been  a  joint  partner  with  certain  other  persons  and  there  had  been 
no  deed,  and  the  whole  matter  had  been  left  to  the  ordinary  princi- 
ple of  the  law  as  applied  to  partnerships  in  the  absence  of  express 
stipulation  ;  but  they  call  on  the  executrix  in  respect  of  her  hus- 
band having  not  only  been  a  partner  on  terms  similar  to  those  the 
law  would  imply,  namely,  liability  to  contribute  in  due  proportion 
to  the  losses  of  the  firm,  but  as  having  gone  further  and  expressly 
covenanted  that  his  executors  should  remain  liable  while  the  shares 
continued  part  of  his  estate. 

*  199       *  Now  it  appears  to  me  that  the  14th  and  103d  articles 

of  the  deed  do  render  the  executrix  liable,  though,  by  rear 
son  of  her  not  having  performed,  the  requisites  stipulated  by  the 
deed,  this  liability  will  not  attach  to  her  as  a  member.  Taking  it 
to  be  clear  that  she  was  not  a  member  herself,  the  consequence  is, 
that  the  shares  remained  part  of  her  husband's  estate ;  and  be 
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having  agreed  that  his  executors  should  perform  all  the  covenants 
in  respect  of  those  shares  to  which  he  was  liable,  and  he  having 
been  a  member  from  first  to  last,  there  was  no  period  during 
which  any  loss  would  be  sustained  to  which  he  would  not  have  been 
bound  to  contribute.  It  is  said,  however,  that  the  108d  article 
had  not  the  effect  of  binding  the  executrix,  because  she  never  was 
a  member  and  could  not  be  a  member ;  but  I  cannot  accede  to  this 
argument,  because  it  is  clear  that  the  article  was  intended  to  apply 
to  persons  not  being  members  of  the  company ;  namely,  to  execu- 
tors. It  appears  to  me,  therefore,  that,  supposing  there  were  noth- 
ing but  the  14th  and  103d  articles  which  applied  to  thi^  case, 
Mrs.  Oouthwaite  would  be  liable  to  be  placed  on  the  list  as  a  con- 
tributory in  respect  of  her  representative  character,  unless  she  had 
done  some  acts  which,  when  duly  considered,  should  be  deemed  to 
have  the  effect,  as  between  her  and  her  copartners,  of  constituting 
her  a  member  in  her  own  right.  She  may  have  done  such  acts,  but, 
in  the  absence  of  any  satisfactory  evidence  that  she  has  done  them, 
the  shares  must  be  considered  as  vested  in  her,  in  her  representa- 
tive character,  and  if  so,  the  covenant  applies  to  her  case. 

It  may  indeed  be  matter  of  some  doubt  on  the  decisions,  as  to 
how  far  the  provisions  of  a  deed  may  be  dispensed  with  by  the 
covenant  of  the  directors  and  an  individual  shareholder, 
and  the  party  still  be  liable  as  a  *  member  and  as  the  owner  *  200 
of  shares.  I  know  that  a  case  has  been  very  recently 
decided  unanimously  by  the  Court  of  Exchequer,  in  which  a  party 
was  held  to  be  a  member  notwithstanding  the  requisites  of  the 
deed  had  not  been  complied  with.  It  was  an  action  for  a  call,  and 
the  party  was  charged  in  respect  of  the  call,  although  she  had  not 
become  a  member  according  to  the  requisites  of  the  deed,  but  had 
done  certain  acts  which  were  considered  to  constitute  her  a  mem- 
ber. It  seems  to  me,  therefore,  unless  there  be  some  other  ground 
on  which  Mrs.  Gouthwaite  is  exempt,  that,  as  the  case  now  stands, 
she  is  liable,  in  her  representative  character,  to  have  her  name 
inserted  on  the  list  as  a  contributory. 

Now,  the  order  that  has  been  made  only  states  that  the  party  is 
to  be  deemed  a  contributory,  but  whether  in  her  representative 
character  or  in  her  own  right  it  leaves  to  the  Master  ;  it  merely 
settles  the  question  that  she  is  a  contributory.  The  Master,  not 
having  entered  into  the  question  of  whether  she  was  liable  in  the 
cue  character  or  the  other,  but  having  entered  into  the  question  of 
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liability  generally,  decided  she  was  not  liable  at  all,  and  decided 
this  quite  independently  of  the  particular  facts  of  the  case,  with 
the  exception  of  one ;  namely,  that  the  husband  had  not  died  within 
three  years  before  the  claim  was  made.  Under  these  cir<5um- 
stances,  it  would  not  of  course  have  been  correct  for  the  Yice- 
Chancellor  to  have  gone  into  the  question  which  the  Master  had 
not  gone  into,  and  to  have  assumed  the  original  jurisdiction  of 
deciding  precisely  in  what  character  the  party  was  liable,  that 
being  matter  of  dispute  which  had  not  been  heard  upon  before  the 
Master,  and  on  which  the  Master  could  not  be  supposed  to  have 
formed  an  opinion.     The  Vice-Chancellor  in  effect  says :  "  The 

Master  has  decided  that  this  party  is  not  liable  to  contribute 
*  201    by  force  of  the  banking  *  statute ;  but  I  am  of  opinion  that 

that  does  not  amount  to  a  discharge.  On  the  facts  before 
me  it  appears  that  Mrs.  Gouthwaite  was  executrix  and  held  shares 
in  that  character ;  this  would  make  her  liable,  unless  she  changed 
her  character  and  became  the  owner  of  the  shares  in  her  own 
right,  as  to  which  I  have  not  had  an  opportunity  of  forming  a 
judgment.  1  am,  therefore,  satisfied  tliat  tlie  Master's  decision,  to 
the  whole  extent  it  went,  was  wrong,  for  I  say,  that  the  statute 
did  not  discharge  her  from  liability:  the  Master  must  therefore 
ascertain  in  what  character  she  was  liable."  It  seems  to  me  that 
this  view  of  the  case  explains  the  order  which  has  been  made,  and 
shows  that  its  alternative  form  is  perfectly  correct. 

Then,  what  is  the  ground,  independently  of  the  deed  of  settle- 
ment which  I  have  dealt  with,  on  which  it  is  said  that  this  party 
is  discharged  ?  It  appears  to  be  the  Joint-stock  Banking  Compa- 
nies Act.  Now,  there  being  great  difficulty  in  arranging  the  lia- 
bilities of  a  fluctuating  body  where  the  parties  whom  a  creditor 
had  to  sue  as  liable  at  the  time  of  contract  might  be  altogether 
different  from  the  parties  having  the  benefit  of  the  contract,  this 
statute,  while  its  object  was  to  permit  banking  companies  to  be 
established,  intended  to  provide  that  those  dealing  with  such  com- 
panies should  not  be  put  to  trouble  to  find  out  who  were  to  be 
liable  as  paymasters.  With  this  view,  therefore,  the  Act  lays 
down  an  arbitrary  rule  of  liability,  and  says  that  those  shall  be 
liable  to  creditors  of  the  company  who  were  members  at  the  time 
of  the  contract,  or  at  the  time  the  goods  were  sold  or  the  judg- 
ment recovered,  although  they  had  nothing  to  do  with  the  con- 
tract or  the  goods.  It  is  an  entirely  arbitrary  rule,  framed,  I 
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apprehend,  with  a  totally  different  intent  to  that  of  regulat- 
ing the  rights  of  members  as  between  themselves :  *it  had  *  202 
in  view  one  object,  and  one  object  onlj ;  namely,  to  facili- 
tate the  remedy  of  creditors.  At  the  same  time,  however,  it  had 
the  effect  of  making  persons  liable  for  debts  to  which  they  would 
not  be  liable  on  the  ordinary  principles  of  law,  and  of  fixing  on 
them  debts  for  which  they  had  received  no  benefit,  as,  for  instance, 
if  a  man  held  shares  when  a  contract  was  made,  and  afterwards 
sold  them ;  in  such  cases,  if  an  action  was  brought  by  a  creditor, 
the  party  was  liable  under  the  contract  because  he  made  the  con- 
tract. The  statute  then,  in  order  to  avoid  leaving  a  man  in  total 
uncertainty  for  how  many  years  his  estate  might  be  liable  to  the 
debts  of  a  joint-stock  company,  provides  that  all  proceedings 
against  him  at  the  suit  of  creditors  must  be  brought  within  three 
years,  or  else  that  those  who  succeed  him  will  be  liable,  and  his 
estate  will  be  discharged.  It  appears  to  me  that  the  statute  is 
here  dealing  with  creditors,  and  creditors  only;  and  creditors 
stand  in  a  different  situation  to  members  of  the  company.  Sup- 
pose there  were  a  number  of  debts  owing,  having  been  owing 
probably  for  a  considerable  time,  and  then,  by  reason  of  some  cir- 
cumstance or  other,  a  great  loss  arises  to  the  company,  not  on 
transactions  commenced  within  a  recent  period,  but  on  transac- 
tions commenced  long  ago,  it  might  operate  very  injuriously  and 
unjustly  to  say,  that,  as  between  the  partners  themselves,  the 
partnership  should  not  be  so  wound  up  as  to  ascertain  what  was 
the  state  of  loss  and  profit  except  for  the  period  of  three  years 
from  the  retirement  of  each  member,  and  that  those  who  had  gone 
out  should  not  after  that  time  be  liable  to  their  partners  because 
they  had  got  rid  of  their  liability  to  creditors.  So  also  in  taking 
an  account  of  liabilities  as  between  the  partners  themselves  inde- 
pendently of  the  statute,  it  may  be  that  the  partner  who  comes 
in  after  the  debt  has  been  contracted,  or  who  has  gone  out 
*  before  the  goods  have  been  received,  is  not  liable:  in  all  *203 
these  cases  reference  must  be  had  to  the  form  of  the  part- 
nership. It  seems  to  me,  therefore,  that  the  Joint-stock  Banking 
Companies  Act  has  not  the  effect  of  varying  the  liability  to  con- 
tribution between  the  partners  themselves. 

The  case  referred  to  of  Barker  v.  ButtresB^  (a)  is  strictly  a  case 

(a)  7  Beav.  ISi. 
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between  the  creditor  and  the  shareholder,  and  is  a  decision,  I 
apprehend,  unquestionable  for  its  accuracy.  There  a  creditor  not 
having  sued  a  shareholder  for  three  years  after  he  had  ceased  to 
be  a  partner,  then,  because  the  party  had  died  and  his  estate  was 
to  be  administered  in  equity,  claimed  to  be  admitted  as  a  creditor 
on  the  ground  of  having  a  judgment  which  he  had  recovered 
against  the  public  officer.  The  question  was,  whether  the  judg- 
ment created  a  debt  at  law,  because,  as  far  as  the  creditor  was 
concerned,  law  and  equity  were  the  same.  There  may,  indeed,  be 
cases  where  a  man  may  have  a  debt  in  equity,  tliough  not  at  law ; 
but  when  a  debt  in  equity  and  at  law  rests  precisely  on  tlie  same 
principle,  there  of  course  the  non*Iiability  at  law  is  followed  by 
non-liability  in  equity.  Now  the  Joint-stock  Banking  Companies 
Act  had  deprived  the  creditor  of  his  title  to  issue  execution  on  the 
judgment,  and  there  were  no  grounds  to  distinguish  his  claim  in 
equity.  The  case  of  Barker  v.  ButtreWj  (a)  therefore,  seems  to 
me  perfectly  consistent  with  the  present ;  nor  do  I  recollect  that 
there  is  any  other  which  at  all  goes  the  length  of  controlling  my 
judgment  upon  the  construction  of  the  Act.  The  question,  there- 
fore, is.  Does  that  Act  of  itself  discharge  partners  as  between  each 

other  from  contribution  when  the  deceased  partner's  estate 
*  204   is  not  called  on  to  contribute  until  three  *  years  after  his 

death  ?    I  am  of  opinion  that  it  does  not,  and  that  the  lia- 
bility to  contribute  must  be  judged  of  by  other  circumstances. 

Now  the  other  circumstances  are  the  two  articles  of  the  deed 
of  settlement.  In  respect  of  those  two  articles,  the  conclusion 
is,  that  the  testator  held  shares  which  bound  him  by  covenant  to 
contribute  in  proportion  to  those  shares,  and  that  by  the  108d 
article  he  bound  his  executors  to  perform  such  covenant  as  if 
living  he  would  have  been  bound  to  perform ;  that  is,  to  contribute 
to  losses  while  the  shares  remained  in  his  executor's  hands  as  part 
of  his  property.  Then  it  is  clear  that  the  shares  were  in  the  name 
of  the  executrix  for  some  time ;  and  whether  they  ever  in  fact  got 
out  of  her  name  is  not  sufficiently  before  the  Court  to  enable  it 
to  determine  when  the  liability  in  her  representative  character 
ceased,  and  when  the  liability  in  her  own  right  commenced;  It 
appears  to  me,  therefore,  that  the  decision  of  the  Yice-Chancellor 
was  right,  and  that  the  appeal  must  be  dismissed. 

(a)  7  Bmt.  184. 
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Mr  Bolt,  —  Your  Lordship  does  not  intend  to  determine  any 
tiling  as  to  the  period  to  which  Mrs.  Gouthwaite's  liability  con- 
tinued, or  whether  it  continued  subsequent  to  tlie  period  of  her 
husband's  death. 

The  Lord  Chancellor.  —  No.  I  only  say  that  her  name  ought 
to  be  put  on  the  list  of  contributories. 
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1861.    Januaiy  13, 14,  15. 

Hie  defendants,  who  were  stock-broken,  being  interrogated  as  to  the  particnhtrs 
of  certain  transactions  between  them  and  the  plaintiff,  declined  to  answer  on 
the  ground  that,  by  reason  of  the  Stock  Jobbing  Act  and  of  their  having  been 
the  brokers  of  the  plaintiff,  they  were  advised  and  believed  that  the  discovery 
of  any  of  the  particulars  inquired  after  would  tend  to  subject  them  to  the 
forfeiture  and  penalties  imposed  by  that  Act.  Ildd^  affirming  the  decision 
of  the  Yice-Chancellor  Knight  Bruce,  that  this  statement  was  sufficient  to 
protect  the  defendants  from  discovexy.* 

The  question  involved  in  this  appeal  was,  whether  stock-brokers 
are  to  be  protected  from  answering,  when  by  their  answer  they 
allege,  that  the  discovery  of  the  matters  inquired  after  would  tend 
to  subject  them  to  the  forfeiture  and  penalties  imposed  by  the 
Stock  Jobbing  Act,  7  Geo.  2,  c.  8. 

The  bill  alleged  that  the  plaintiff  had  transferred  certain  railway 
shares  into  the  names  of  the  defendants,  who  were  stock-brokers,  to 
secure  any  possible  balance  which  might  become  due  to  them  on 
the  result  of  certain  transactions  then  contemplated  ;  that  at  the 
time  the  bill  was  filed  ;io  balance  was  due,  and  that  the  transactions 
were  terminated ;  and  that  there  was  a  balance  owing  to  the  plain- 
tiff on  the  result  of  such  transactions.  After  seeking  a  most 
minute  discovery  of  the  particulars  relating  to  the  ownership  of  the 
ndlway  shares  and  to  the  various  stock  transactions,  the  bill 
prayed  an  account  and  retransfer  of  the  shares. 

The  defendants  in  the  first  instance,  in  reference  to  the  whole  of 
the  discovery  sought,  pleaded  the  Stock  Jobbing  Act  (7  Geo.  2,  c. 

*  See  Bonn  v.  Bann,  12  W.  B.  661. 
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8),  and  that  the  plaintiff  alleged  that  all  the  transactions  mentioned 
in  the  bill  related  to  the  purchase  of  stock  of  which  the  vendors 
were  not  possessed  at  the  time  of  the  contracts  for  sale.  As,  how- 
ever, it  was  consistent  with  this  plea  to  suppose  that  there  might 
have  been  dealings  between  the  parties  not  affected  by  illegality, 
the  Vice-Chancellor  Knight  Bruce,  before  whom  the  case 

*  206    was  argued  on  the  14th  *  November,  1848,  directed  the  plea 

to  stand  for  an  answer  with  liberty  to  except 
The  plaintiff  then  took  fourteen  exceptions  for  insufficiency, 
which  embraced  every  interrogatory  in  the  bill ;  and  the  Master 
having  reported  that  the  answer  was  sufficient  in  respect  of  nine  out 
of  fourteen  of  the  exceptions,  the  plaintiff  excepted  to  the  Master's 
finding,  and  the  Vice-Chancellor  dlowed  the  plaintiff's  exceptions, 
without  prejudice  to  the  defendants'  right  to  insist  in  their  further 
answer,  that  they  were  not  bound  to  answer,  as  to  the  whole  of 
the  points  in  which  their  answer  had  been  found  to  be  insufficient. 
The  defendants  subsequently  put  in  a  further  answer,  admitting 
that  some  dealings  and  transactions  were  contemplated  between 
the  plaintiff  and  the  defendants,  that  such  dealings  and  transactions 
had  not  been  concluded,  and  that  they,  the  defendants,  had  acted  as 
the  agents  or  brokers  for  the  plaintiff;  they  stated  that,  according 
to  the  best  of  their  belief,  on  taking  the  accounts  a  balance  of  6822. 
would  be  found  due  to  them ;  but  they  declined  answering  as  to 
the  particulars  of  the  transactions  in  question,  as  they  were  advised 
and  believed  that,  by  reason  of  the  Stock  Jobbing  Act,  and  of  their 
having  been  the  brokers  of  the  plaintiff,  any  discovery  of  the  mat- 
ters inquired  after  would  tend  to  subject  them  to  the  forfeiture  and 
penalties  imposed  by  that  statute  as  brokers  and  agents. 

The  plaintiff  then  repeated  his  former  exceptions  to  the  answer ; 
and  the  Master  having  certified  that  the  answer  was  insufficient  in 
all  the  points  excepted  to  but  the  fourth  and  sixth,  the  defend- 
ants took  thirteen  exceptions  to  the  finding  of  the  Master,  insist- 
ing by  the  first  that  the  Master  had  not  certified  whether 

*  207    the  *  further  answer  and  plea  were  together  sufficient  or  in- 

sufficient in  all  or  any  of  the  points  excepted  to ;  and  by  the 
others,  that  the  further  answer  was  sufficient  in  the  twelve  points 
as  to  which  the  Master  had  found  it  insufficient.  The  first  excep- 
tion was  overruled,  and  the  remaining  exceptions  were  allowed,  by 
the  Yice-Chancellor,  his  Honor  in  effect  holding  that  the  case  fell 
within  the  rule  which  protected  the  defendants  from  answering,  on 
[156]. 
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the  ground  that  by  so  doing  they  might  be  exposed  to  penal- 
ties, (a) 

The  following  are  those  portions  of  the  interrogatories  which 
formed  the  subject  of  the  exceptions  in  question :  — 

Whether  in  the  month  of  March  then  last  or  at  some  and  what 
time  the  plaintiff  was  not  the  owner  of  eighty-six  or  some  and 
what  number  of  quarter  shares  in  the  Great  Western  Railway 
Company,  and  .whether  the  same  were  not  standing  in  the  name  of 
the  plaintiff  in  the  books  of  the  Great  Western  Railway  Company 
or  how  otherwise,  and  whether  the  plaintiff  was  not  the  owner  of 
three  hundred  or  some  and  what  number  of  shares  in  the  Shrews* 
bury  and  Birmingham  Railway  Company,  and  whether  the  same 
were  not  standing  in  the  name  of  plaintiff  in  the  books  of  the 
last-mentioned  company  or  how  otherwise. 

Whether  the  defendants  were  copartners  in  business,  and  whether 
at  the  time  aforesaid  or  at  some  and  what  time  dealings  and  trans- 
actions or  some  dealing  or  transaction  between  the  plaintiff  and  the 
defendants  were  not  or  was  not  contemplated,  and  whether  it 
was  *  not  then  or  at  some  and  what  time  probable  that  in  re-  *  208 
spect  thereof  or  otherwise  and  how  moneys  might  become  due 
firom^  the  plaintiff  to  the  defendants  or  some  or  one  and  which  of 
them,  and  whether  it  was  not  agreed  between  the  plaintiff  and  the 
defendants  or  some  or  one  and  which  of  them  that  the  plaintiff 
should  transfer  the  railway  shares  or  some  and  which  of  them  to 
the  defendants  or  some  or  one  and  which  of  them  as  a  security  for 
the  balance  which  might  become  due  from  the  plaintiff  to  the  de- 
fendants or  some  or  one  and  which  of  them  in  respect  of  the  deal- 
ings and  transactions  or  for  some  such  or  the  like,  or  some  other 
and  what  purpose  or  how  otherwise. 

Whether  the  plaintiff  did  not  on  or  about  the  2d  day  of  March 
or  at  some  and  what  time  duly  execute  a  transfer  deed,  and  whether 
the  plaintiff  did  not  thereby  for  a  nominal  or  some  and  what  con- 
sideration assign  all  his  quarter  shares  in  the  Great  Western  Rail- 
way unto  one  of  the  defendants  named  Seymour,  and  whether  at 
or  about  the  same  time  the  plaintiff  did  not  deliver  to  the  defend- 
ants or  to  some  and  which  or  one  and  which  of  them  the  certifi- 
cates of  the  plaintiff's  being  the  owner  of  the  Shrewsbury  and 
Birmingham  Railway  shares,  and  whether  the  transfer  was  not  exe- 

l        (a)  2  De  O.  &  S.  635. 
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cuted  to  the  defendant  Seymour  in  trust  for  himself  and  the  other 
defendants,  and  whether  or  not  as  a  security  only,  and  whether  or 
not  as  a  security  for  such  balance  as  might  become  due  to  them 
from  the  plaintiff  in  respect  of  the  dealings  and  transactions  then 
in  contemplation,  and  whether  the  transfer  was  not  at  the  time  in 
the  bill  mentioned  or  at  some  and  what  time  duly  registered  in  the 
books  of  the  Great  Western  Railway  Company. 

*  209       *  Whether  the  defendants  held  the  shares  .and  certificates 

merely  as  trustees  for  the  plaintiff,  and  whether  they  had 
any  and  what  lien  or  charge  thereon  for  any  sum  of  money  what- 
ever, and  if  yea,  how  they  made  out  that  tliey  had  any  charge  or 
lien  thereon. 

Whether  they  did  not  pretend  that  they  had  paid  or  disbursed 
for  the  plaintiff  more  than  they  had  received  on  his  account  and 
that  a  large  sum  of  money  was  due  to  them  from  the  plaintiff,  and 
whether  or  not  that  they  were  entitled  to  hold  the  railway  shares 
and  certificates  as  securities.  And  that  the  defendants  may  set 
forth  an  account  of  the  particulars  and  amount  of  the  alleged  debt 
and  how  every  part  of  the  same  arose  and  was  constituted  and  in 
respect  of  what  contract  or  contracts  respectively,  and  a  full  and 
true  account  of  all  and  every  the  dealings  and  transactions  between 
the  plaintiff  and  the  defendants  in  respect  of  which  the  alleged 
debt  became  due  ;  and  that  if  the  defendants  shall  allege  tliat  they 
effected  any  sale  or  sales  or  purchases  or  purchase  as  the  agents  of 
the  plaintiff,  then  that  they  might  set  forth  the  particulars  of  every 
transaction  in  which  they  or  any  or  either  of  them  acted  as  the 
agents  or  agent  of  the  plaintiff  and  the  names  and  addresses  of 
the  several  persons  concerned  in  such  transactions  respectively  and 
the  particulars  of  the  respective  things  or  subjects  alleged  to  have 
been  bought  or  sold  by  or  on  account  of  the  plaintiff. 

Whether  the  defendants  did  not  allege^  and  whether  it  was  the 
fact,  that  they  or  some  or  one  and  which  of  them  bought  large  or 
some  and  what  sums  or  sum  of  stock  on  account  of  the  said  plain- 
tiff, and  whether  they  did  not  allege,  and  whether  it  was  not  the 
fact,  that  they  or  some  or  one  and  which  of  them  paid  for 

*  210    the  same  ;  and  whether  they  did  not  *  allege,  and  whether 

it  was  not  the  fact,  that  the  same  sum  or  sums  of  stock 

were  or  was  duly  transferred  to  the  plaintiff  or  to  some  and  what 

person  in  trust  for  him ;   and  whether  they  did  not  allege,  and 

whether  it  was  the  fact  that  the  plaintiff  was  indebted  to  the  defend- 
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ants  or  some  and  which  or  one  and  which  of  them  in  respect  of 
sach  purchase  or  purchases,  and  whether  the  plaintiff  had  the 
benefit  of  the  purchases  or  purchase  of  stock  so  alleged  to  have 
been  made  for  him,  and  if  yea,  how  the  defendants  made  out  the 
tsuctj  and  in  what  manner  or  to  what  extent  the  plaintiff  had  the 
benefit  of  such  purchase  or  purchases  respectively,  and  whether 
the  defendants  or  some  and  which  or  one  and  which  of  them  had 
not  received  bjc  sales  of  stock  or  some  and  what  sale  of  stock  made 
on  account  of  the  plaintiff  or  otherwise  and  how  divers  and  what 
or  some  and  what  sums,  and  whether  the  sums  so  received  were 
not  to  a  larger  amoimt  than  the  sums  so  alleged  to  have  been  paid 
by  the  defendants.  And  tiiat  the  defendants  may  set  forth  tlie 
particulars  of  each  and  every  sum  of  stock  which  they  or  any  of 
them  allege  that  they  or  any  or  either  and  which  of  them  had  at 
any  time  bought  on  account  of  the  plaintiff,  and  when  and  from 
whom  and  for  what  price  each  and  every  part  of  such  stock  was 
bought,  and  when  and  to  whom  each  and  every  part  of  it  was 
transferred  after  such  purchase  or  purchases,  and  what  became 
(hereof,  and  what  sums  of  money  had  been  paid  by  the  defendants 
or  any  or  either  and  which  of  them  in  respect  of  each  and  every 
of  such  alleged  purchases,  and  what  sums  of  stock  had  Been  sold 
by  the  defendants  or  any  or  either  and  which  of  them  or  by  any 
and  what  person  or  persons  on  behalf  of  them  or  any  or  either  and 
which  of  them  on  account  of  the  plaintiff,  and  for  what  price  or 
prices  respectively,  and  in  whose  name  each  and  every  part 
of  the  stock  so  sold  *  was  standing  at  the  time  of  the  sale,  *  211 
and  into  whose  name  or  names  each  and  every  part  thereof 
was  transferred. 

Whether  all  the  transactions  and  dealings  which  have  taken 
place  between  the  plaintiff  and  the  defendants  or  any  or  either  of 
them  had  not  taken  place  since  the  month  of  February,  in  the  bill 
in  that  behalf  mentioned. 

The  interrogatories  relating  to  documents  formed  the  subject  of 
the  remaining  exceptions. 

Mr.  Bussellj  Mr,  O.  M.  Rovpell^  and  Mr.  Chray^  in  support  of 
the  appeal.  —  There  is  no  case  on  the  pleadings  on  which  a  question 
as  to  pains  and  penalties  can  arise ;  on  the  contrary,  the  inference 
is  the  other  way,  for  the  defendants  state  that  there  is  a  balance 
due  to  them  of  6822.,  which  must  be  presumed  to  have  been  the 
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result  of  legitimate  transactions,  and  as  to  which  therefore  dis- 
covery must  be  given.  Duncalfy,  Blake y  (a)  Bullock  v.  Richard- 
son^  (6)  Fisher  v.  Price,  (c)  Admitting  however  the  transactions  to 
be  illegal,  the  Stock  Jobbing  Act  would  not  protect  the  defendants 
from  making  the  discovery  unless  it  distinctly  appeared  that  penal- 
ties had  been  incurred ;  and  even  in  such  a  case,  where  a  defendant, 
a  trader,  was  interrogated  as  to  acts  of  bankruptcy  as  well  as  of 
trading,  a  demurrer  affecting  to  cover  a  discovery  as  to  the  trading 
as  well  as  the  act  of  bankruptcy  was  overruled.  Chambers  v.  Thomp- 
son, (d)    In  like  manner,  although  in  certain  cases  a  defendant 

may  not  be  compellable  to  answer  whether  he  is  married  or 
*  212    no,  when  his  answer  *  might  subject  him  to  ecclesiastical 

censures,  yet  even  there  he  must  answer  whether  he  has  a 
legitimate  son.  Finch  v.  Finch,  (e)  Any  objection  to  the  discovery 
on  the  ground  of  the  answer  forming  a  link  in  the  chain  of  proof 
to  render  these  defendants  liable  to  pains  and  penalties,  does  not 
apply  to  the  present  case,  for  it  can  by  no  possibility  tend  to  that 
result  to  discover  whether  the  plaintiff  was  not  the  owner  of  the 
railway  shares  in  question.  The  illegality  with  respect  to  which 
the  penalty  attaches  can  only  commence  with  the  illegal  act  itself, 
and  an  act  which  commenced  previously  to  the  illegal  act  can  have 
nothing  to  do  with  it,  or  with  the  penalty.  It  is  also  clear  that  a 
defendant  may  expressly  contract  himself  out  of  the  privilege  of 
protection,  and  as  between  principal  and  agent  such  a  contract  is 
implied ;  the  latter,  therefore,  cannot  avail  himself  of  the  protec- 
tion which  he  has  virtually  renounced.  Ghreen  v.  Weaver,  (gr) 
[They  also  referred  to  and  commented  on,  Cartwright  v.  Cheen^(k) 
Claridge  v.  Moare^  (i)  Sitchins  v.  Lander ^  (k)  Paxton  v.  Doug- 
las^ (I)  Reg.  V.  Garbett.  (?n)] 

Mr.  SwanstoUj  Mr.  H.  Prendergast^  and-  Mr.  WilleSy  contra.  — 
We  submit  that  the  general  maxim  of  law,  nemo  tenetur  seipsum 
prodere,  applies  to  the  present  case.  On  the  trial  of  the  Earl  of 
Cardigan  before  the  House  of  Peers  on  the  16th  February,  1841, 

(a)  1  Atk.  52.  (g)  1  Sim.  404. 

(6)  11  Vea.  878.  (h)  8  Ves.  405. 

(c)  11  Beav.  194.  (t)   14  Ves.  65. 

(d)  4  Bro.  a  C.  434.  Qc)  Cooper,  34. 

(e)  2  Ves.  493.  (Z)  19  Ves.  225. 
(m)  1  Den.  C.  C.  R.  286 ;  8.  C,  2  Car.  &  K.  474. 
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upon  an  indictment  for  felony  in  reference  to  an  alleged  duel  with 
Captain  Tuckett,  the  medical  man  was  protected  from  answering 
whether  he  knew  Captain  Tuckett,  or  whether  on  the  day  of 
the  duel  he  was  on  Wimbledon  *  Common,  or  whether  on  *  213 
that  day  he  was  called  in  to  attend  any  gentleman  that  was 
wounded,  or  whether  he  knew  where  Captain  Tuckett  lived,  (a) 
We  contend  that  in  a  case  like  the  present  the  defendants  must  be 
the  sole  judges  of  the  necessity  of  the  privilege  they  claim.  Purcell 
V.  Macnamara.  (6)  When  it  is  said  that  the  fact  of  the  plaintiff 
being  possessed  of  the  shares  is  irrelevant  to  the  question  of  crim- 
inality, our  reply  is  that  the  answer  sought  is  to  a  question  forming 
one  of  a  series,  all  meant  to  establish  the  same  liability  to  penalties ; 
and,  under  such  circumstances,  it  is  not  competent  for  a  plaintiff 
to  pick  out  a  particular  question  and  compel  an  answer  on  the 
ground  that  if  that  question  alone  had  been  put,  it  might  have  been 
safely  answered.  Paxton  v.  Douglas,  (c)  A  defendant  cannot 
waive  his  right  to  protection  by  any  agreement.  Lee  v.  Read,  (d'y 
The  case  of  Green  v.  Weaver  (e)  is  clearly  distinguishable  from 
the  present,  inasmuch  as  in  that  case  there  was  no  illegality  as 
between  the  plaintiff  and  defendant,  and  for  the  same  reason  it  in 
no  way  affects  the  rules  laid  down  by  all  the  previous  authorities. 
(They  referred,  also,  to  Claridge  v.  Hoare^  (g*)  Thorpe  v.  Maca/Ur 

kpj  (A)  Macaulay  v.  Shackell^  (t)  Southall  v. ,  (A)  SchuUe% 

V.  Hodgsony  (J)  Baker  v.  Pritchard^  (m)  Honeywood  v.  SelwiUy  (w) 
Glynn  v.  Houston^  (p)  Robinson  v.  Lamond^  (/?)  and  to  Mit.  PI. 
p.  194,  ed.  4.) 

*  In  the  course  of  the  argument  the  Lord  Chancellor   *  214 
referred  to    Cotes  v.  Hardacre^ijf)  and  to  Parkhurst  v. 
Lawten.  (r) 

(a)  See  Messrs.  6ume/s  Report  of  the  Trial  (Saunders  and  Benning,  1841), 
p.  79. 

(6)  Wigram  on  Discovery,  p.  241,  ed.  3. 

(c)  16  Ves.  289.  (Ar)  Younge,  808. 

Id)  5  Beav.  381.  (0   1  Addam's  £c.  105. 

(«)   1  Sim.  404.  (w)  2  Atk.  887. 

(jg)  14  Ves.  65.  (n)  3  Atk.  276. 

(A)  5  Madd.  218.  '     (o)  1  Keen,  329. 

(0   IBli.  N.  S.  96. 

0>)  Before  Lord  Cranworth  (Y.  C),  January,  1851 ;  since  reported,  15 
Jar.  240. 

(g)  8  Taunt.  424.'  (r)  1  Mer.  891. 
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Mr.  RuBseUy  in  reply. 

The  Lord  Chancellor,  after  referring  in  general  terms  to  the 
importance  of  the  rule  as  to  protection  from  answering,  proceeded 
to  the  following  effect :  — 

The  question  here  is,  whether  the  defendants  have  shown  to  the 
Court  sufficient  circumstances  to  entitle  them  to  credit,  when  as  a 
reason  for  declining  to  answer  the  questions  put  to  them  bj  this 
bill,  they  state  upon  oath  that  their  answer  will  tend  to  bring 
them  into  peril  in  regard  to  the  offences  created  by  a  certain  Act 
of  Parliament. 

Now  the  case  presented  upon  the  part  of  the  plaintiff  is,  that 
he,  the  plaintiff,  being  the  owner  of  certain  railway  shares,  con- 
templated dealings  and  transactions  with  the  defendants ;  and  that 
in  order  to  secure  them  against  pecuniary  loss  in  respect  of  those 
transactions,  he  transferred  to  them  the  shares  of  which  he  was 
then  possessed.  Those  dealings  and  transactions  did  take  place^ 
and  the  whole  frame  of  the  bill  would  import  that  they  were  of 
the  description  contemplated.  The  plaintiff  then  says,  that  in  the 
course  of  those  dealings  and  transactions,  the  defendants  sold 
stock  for  him,  and  by  means  of  such  sale  they  received  money 
enough  to  pay  all  that  he  ever  owed  them,  and  that  therefore  he 
ought  to  have  his  shares  back  again.  The  object  of  the  bill  is 
to  procure  the  retransfer  of  the  shares  upon  the  footing  that, 
by  the  stock  transactions,  the  defendants  have  been  repaid 
*  215  all  *  that  was  due  to  them  from  the  plaintiff.  The  plaintiff 
himself  therefore  brings  the  dealings  and  transactions  in 
respect  of  which  he  deposited  his  shares  into  connection  with  the 
stock  transactions  ;  and  he  does  not  say  that  he  has  ever  applied 
to  the  defendants  for  an  account  and  that  they  have  refused  to 
accoimt,  but  that  he  has  applied  to  them  for  a  retransfer  without 
account,  and  that  the  defendants  have  refused.  The  bill  contains 
a  general  allegation  imputing  to  the  defendants  the  receipt  of  the 
shares,  and  then  a  variety  of  questions  as  to  the  dealings  and 
transactions  are  particularly  put;  and  if  the  defendants  admit 
that  they  sold  stock  or  lost  by  stock,  or  that  any  thing  is  due 
to  them,  they  are  required  to  state  how  much,  when,  and  to  whom, 
and  as  to  what  became  of  the  stock ;  in  fact  every  question  is 
put  which  could  be  material,  not  merely  for  the  purpose  of  elicit- 
ing whether  in  the  result  of  the  account  there  was  any  thing 
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due  to  the  defendants,  but  also  for  fixing  the  defendants  with 
penalties,  if  they  have  acted  illegally.  It  cannot  therefore  be 
denied  that  the  object  of  the  plaintiff  is  to  get  back  a  security 
deposited  on  certain  stock  transactions  without  reference  to  the 
state  of  his  account  with  his  brokers ;  in  other  words,  to  evade, 
as  between  himself  and  the  defendants,  the  consequences  of  a 
losing  gambling  transaction  by  taking  advantage  of  its  illegality. 
This,  however,  makes  no  difference  in  regard  to  the  application 
of  the  rule  as  to  protection  from  discovery,  and  I  only  advert  to 
it  for  the  purpose  of  showing  what  are  the  circumstances  under 
which  the  defendants  claim  to  have  the  rule  in  question  applied  in 
their  favour. 

Such,  then,  is  the  plaintiff's  case.  The  defendants,  on  the 
other  side,  say  that  the  plaintiff,  before  he  filed  his  bill, 
told  them  that  the  dealings  and  transactions  *  with  them  *  216 
were  illegal,  as  they  related  to  the  sale  of  stock  of  which 
Hie  seller  was  not  possessed  at'  the  time  of  the  contract ;  that 
being  thus  put  on  their  guard,  and  the  interrogatories  being  all 
directed  to  fix  them  with  the  penalties  of  the  illegality,  as  well 
as  to  deprive  them  of  the  advantage  of  their  lien,  they  will  not 
answer  as  to  the  shares,  those  shares  being  part  of  the  transactions 
connected  with  the  stock. 

Now  it  seldom  happens  that  a  case  presents  such  plausible 
grounds  for  the  objection  to  answer  now  set  up,  as  that  the  party 
himself  who  seeks  the  discovery  has  charged  the  very  illegalify 
against  which  the  defendant  seeks  to  protect  himself.    The  rule, 

1  apprehend,  as  generally  understood,  is  sufficiently  broad  to 
enable  me,  without  occupying  time  in  going  through  the  cases 
and  drawing  distinctions  on  an  infinite  variety  of  forms  of  ex- 
pression, 'to  dispose  of  this  case ;  and  that  rule  is,  that  a  man 
shall  not  be  bound  to  answer  that  which  tends  to  criminate  him- 
self.^   It  has,  however,  been  argued  that  the  information  sought 

*  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  568  et  seq,  and  notes ;  Livingston  v, 
Tompkins,  3  John.  Ch.  462;  Story  Eq.  PI.  §§  678  a,  691 ;  Leggett  ».  Postley. 

2  Paige,  699 ;  Patterson  v.  Patterson,  1  Hay.  168 ;  Wolf  v.  Wolf,  2  Harr.  & 
G.  382;  Northup  v.  Hatch,  6  Conn.  361;  Skinner  v,  Judson,  8  Conn.  628; 
LiTingston  v,  Harris,  3  Paige,  628 ;  M^Intyre  v.  Mancius,  16  John.  692 ;  Ocean 
Ids.  Co.  v.  Fields,  2  Story,  69;  Adams  v.  Porter,  1  Cush.  170;  Marsh  ». 
Marsh,  1  C.  E.  Green  (N.  J.),  391,  397;  United  States  r.  M'Rea,  L.  R.  4  Eq. 
827;  S.  C,  L.  R.  3  Ch.  Ap.  79;  Eaton  v.  Farmer,  46  N.  H.  200;  State  v, 
Marshall,  86  Mo.  400.    In  case  of  witnesses,  it  is  said  that  *'many  links  fre- 
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could  never  form  any  link  in  a  chain  of  evidence  against  the  de- 
fendants ;  but  let  us  see  how  the  case  stands.  I  will  state  the 
chain  of  evidence,  and  then  take  away  the  link  which  this  bill 
seeks  to  supply.  Suppose,  then,  an  action  brought  against  the 
brokers  for  selling  stock  of  which  their  principal  was  not  pos- 
sessed, whereby  they  become  liable  to  forfeit  one  hundred  pounds 
under  the  Statute  7  Geo.  2,  c.  8.  Now,  what  are  the  links  be- 
tween the  claim  of  the  plaintiff  in  that  action  and  a  verdict 
.  against  the  defendants  ?  A  contract  for  sale  of  stock,  made  by 
the  defendants  as  brokers,  is  the  first  fact  to  be  proved ;  and  that 
may  be  proved  in  various  ways.  The  next  step  is,  that  the  con- 
tract was  made  on  behalf  of  the  owner  of  the  shares ;  and  that 

may  be  proved  by  notes  or  conversations  where  the  transac- 
*  217   tion  *  in  question  has  been  mentioned  as  one  on  behalf  of 

the  owner.  Then  it  must  be  shown  that  the  owner  had  no 
stock  at  the  time  of  the  contract,  and  for  this  purpose  two  facts 
must  be  established.  It  must  first  be  known  who  the  owner  is, 
and  the  answer  in  chancery  will  tell  it  is  Mr.  Short,  and  then 
it  may  be  shown  from  the  bank  books  that  Mr.  Short  had  no  stock. 
These,  then,  are  the  four  links  in  the  chain  ;  and  taking  away  the 
answer,  which  supplies  one  of  these  links,  —  namely,  who  was  the 
owner  of  the  shares,  —  how  could  the  action  stand  ? 

Now  a  defendant,  in  order  to  entitle  himself  to  protection,  is 
not  bound  to  show  to  what  extent  the  discovery  sought  may  affect 
him,  for  to  do  that  he  might  oftentimes  of  necessity  deprive  him- 
self of  the  benefit  he  is  seeking ;  but  it  will  satisfy  the  rule  if  he 
states  circumstances,  consistent  on  the  face  of  them  with  the 
existence  of  the  peril  alleged,  and  which  also  render  it  extremely 
probable.^ 

Then  how  do  the  facts  of  this  case  apply  to  the  rule  ?  There 
have  been  stock  transactions-  between  the  parties,  mixed  up  with 
shares  which  the  plaintifi*  claims  to  have  retransferred  to  him  as 

quently  compose  the  chain  of  testimony  which  is  necessary  to  convict  an  indi- 
vidual of  a  crime,  but  no  witness  is  compellable  to  furnish  any  one  of  them 
against  himself.'*  Marshajx  C.  J.,  1  Burr's  Trial,  244;  People  v.  Mather,  4 
Wend.  229;  Southard  r.  Rexford,  6  Cowen,  254;  Bellenger  v.  People,  8  Wend. 
595;  Lea  r.  Henderson,  1  Cold.  Tenn.  146;  Printz  v,  Cheeney,  11  Iowa  (3 
With.).  469;  People  r.  Kelley.  24  N.  Y.  74. 

1  See  1  Greenl.  £t.  §  451 ;  Regina  v.  Boyes,  1  £11.,  B.  &  S.  811 ;  State  o. 
Duffy,  15  Iowa  (7  With.),  425. 
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owner,  because  the  stock  transactions  have  put  the  defendants  in 
sufficient  funds  to  satisfy  their  demand.  The  plaintiff  has  told  the 
defendants  that  those  thmsactions,  or  some  of  them,  are  illegal 
(it  is  immaterial  to  say  that  some  may  be  legal  and  some  illegal, 
because  they  may  be  so  mixed  up  that,  in  giving  an  account  of  the 
whole,  an  caning  may  be  afforded  for  proving  the  illegality  of 
some  )  ;  and  the  defendants  therefore  swear  that  they  cannot  give 
an  account  of  the  transactions  without  exposing  themselves  to 
peril ;  and  they  set  up  the  statute  in  order  that  they  may  not  fur-, 
nish  information  which  will  enable  any  one  to  fix  them  with 
the  penalties  which  that  *  statute  imposes.  The  question  is,  *  218 
How  much  further  than  this  are  they  bound  to  go?  It  is  noth- 
ing in  a  case  of  this  sort,  to  say  that  the  particular  fact  asked  is  the 
simplest  in  the  world,  and  that  there  is  no  illegality  about  it,  for 
the  point  is  not  whether  there  is  illegality  about  any  particular 
fact  insulated  and  unconnected ;  but  if  the  fact  forms  one  of  a  series, 
and  a  party  declines  to  answer  who  alone  knows  all  the  circum- 
stances, and  how  the  fact  is  connected  with  others  which  may 
form  a  chain  of  evidence  by  which  guilt  may  be  established,  I 
apprehend  that  in  such  a  case  the  Court  would  be  disposed  to 
assist  the  party. 

Now  I  admit  there  may  be  many  cases  in  which  it  would  be 
extremely  difficult  to  say  that  enough  was  disclosed  to  satisfy  the 
Judge  that  the  privilege  ought  to  be  allowed.  This  point  was  very 
much  discussed  and  considered  in  the  case  of  The  Queen  v.  Gar- 
belt ;  (a)  and  it  will  be  observed  that  the  Judges  were  very  cautious, 
as  the  case  did  not  require  it,  in  delivering  any  opinion  upon  the 
subject;  but  I  own  that  I  feel  myself  relieved  here  from  any 
difficulty  of  that  kind,  because,  looking  at  all  the  circumstances  of 
the  case,  I  can  clearly  see  in  how  many  ways  the  fact  in  question 
would  be  all  important  in  a  criminal  proceeding  against  the  defend- 
ants. Circumstances  are  stated  which  render  it  extremely  probable 
that  the  defendants  may  be  in  the  peril  they  state ;  and  it  must 
not  be  forgotten,  in  estimating  the  degree  of  this  probability,  that 
the  plaintiff  has  himself  charged  that  the  transactions  were  illegal, 
on  the  very  ground  which  would  subject  the  defendants  to  penalties. 
I  therefore  think  that  the  conclusion  of  the  Vice-Chancellor  was 
perfectly  correct,  and  that  this  appeal  must  be  dismissed  with 
costs. 

(a)  1  Den.  C.  C.  R.  236 ;  S.  C,  2  Car.  &  K.  474. 
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♦219  *  In  the  Matter  of  ELLEN  SAUNDERS,  a  Lunatic. 

1850.    December  16.     1851.    Janoarj  17. 

A  party  cannot  be  heard  against  the  confirmation  of  the  Master's  report  in 
lunacy,  without  presenting  a  cross  petition  in  the  nature  of  exceptions  to  the 
Master's  report. 

In  this  case  a  petition  was  presented  by  some  of  the  next  of  kin 
of  the  lunatic,  setting  out  a  report  of  the  Master,  made  under  the 
10th  General  Order  in  lunacy,  finding  the  lunatic's  next  of  kin, 
and  stating  the  particulars  of  the  lunatic's  fortime,  the  payments 
made  for  her  past  maintenance,  the  sum  proper  to  be  allowed  for 
her  fiiture  maintenance,  and  approving  of  a  committee  of  her 
person  and  estate.  The  petition  prayed  the  confirmation  of  this 
report,  and  the  usual  consequential  directions. 

A  second  petition  was  presented  by  the  lunatic's  brother,  sub- 
mitting that  the  Master's  report  was  erroneous  and  defective  in 
not  stating  the  particulars  of  the  expenditure  of  a  smm  allowed  by 
the  Master  for  the  lunatic's  past  maintenance,  and  praying  that 
the  report  might  not  be  confirmed,  and  that  it  might  be  reviewed 
in  respect  of  the  said  matters. 

Mr.  Bolt  and  Mr.  Dickinson^  in  support  of  the  petition  to  con- 
firm the  report,  contended  that  the  second  petition  was  irregular ; 
that  there  was  no  necessity  for  such  petition,  with  a  view  to  any 
objections  to  be  taken  to  the  confirmation  of  the  report ;  and  that 
the  costs  of  the  second  petition  ought  not  to  be  allowed. 

■ 

Mr.  0.  P.  Cooper  and  Mr.  More^  contra,  submitted  that  without 

the  second  petition  the  parties  would  not  have  had  any  notice  of 

the  objections  intended  to  be  raised,  and  that  the  practice 

*  220   had  always  been  to  present  *  a  cross  petition  in  the  nature 

of  exceptions.    They  referred  to,  "  Shelford  on  Lunatics, " 

p.  168,  ed.  2. 

The  Lord  Chancellor  observed,  that  it  was  very  desirable  thajjb 
the  practice  should  be  ascertained,  and  reserved  the  point  for 
consideration. 
[166] 
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1851.    Jannaxy  17. 

The  Lord  Ohancellob  stated  that  he  found  on  inquu'y,  that  the 
practice  rendering  necessary  the  presentation  of  a  cross  petition 
was  settled  by  Lord  Lyndhubst  in  the  case  of  Re  Mary  Bichardr 
son  ;  (a)  and  that,  finding  the  practice  to  have  been  thus  settled,  he 
was  not  disposed  to  disturb  it;  tiiat  therefore  the  costs  of  the 
cross  petition  must  be  provided  for  out  of  the  lunatic's  estate. 


In  the  Matter  of  CHAELBS  JOSEPH  SKINGLEY,  a 

Lunatic. 

1851.    January  17, 18. 

.A.  B.  being  devisee  for  life  of  premises,  with  a  condition  against  committing 
any  manner  of  waste  and  for  keeping  the  same  in  good  and  tenantable  repair, 
became  lunatic,  and  the  premises  were  subsequently  destroyed  by  accidental 

(a)  The  reporters  have  been  kindly  furnished  by  the  secretary  of  lunatics 
with  the  following  note  of  the  case  referred  to. 

In  the  Matter  of  Mart  Richardsok,  a  Lunatic. 

April  11,  1845. 

On  a  petition  to  confirm  the  report  of  the  commissioner,  Mr,  Cook  appeared  to 
oppose,  without  having  presented  a  cross  petition  by  way  of  exception,  con- 
tending that,  the  facts  appearing  upon  the  face  of  the  report,  the  question  could 
be  raised  without  petition,  and  cited  Adams  v.  Clazton,  6  Yes.  226 ;  Smith's 
Ch.  Pr.  Vol.  n.  p.  891,  ed.  3 ;  Brodie  v.  Barry,  1  J.  &  W.  470. 

Mr,  BaUy^  contra,  cited  Hodge  o.  Rexwortby,  12  Law  J.  Ch.  270,  and  stated 
that  nothing  appeared  upon  the  face  of  the  report  but  the  affidavits  and  finding ; 
that  the  affidavits  were  voluminous,  and  it  would  be  necessary  to  have  a  brief  of 
forty  affidavits  unless  the  exceptions  appeared  upon  petition. 

Tub  Lord  Chancellor  (Lord  LYin>HUR8T)  said:  It  appears  to  me  that 
it  would  be  productive  of  great  inconvenience  to  hear  objections  to  confirmation 
of  reports  in  lunacy  without  a  cross  petition,  raising  the  points  somewhat  in  the 
shape  of  an  issue,  showing  the  main  grounds  of  objection,  and  the  way  in 
which  it  is  alleged  that  the  commissioner  in  his  report  has  come  to  *  a  *  221 
conchision  at  variance  with  the  evidence  and  the  fi^ts  of  the  case ;  other- 
wise it  would  involve  the  expense  and  trouble  of  going  through  the  whole  mass 
of  affidavits,  about  forty  in  number.  The  secretary  tells  me,  he  never  knew 
a  case  in  lunacy  in  which  a  party  was  allowed  to  come  to  the  Court  to  object  to 
the  confirmation  of  a  report  without  a  cross  petition  showing  the  grounds  of 
objection.  A  counter-petition  was  required  in  the  case  cited  by  Mr.  Baily,  and 
I  shall  adhere  to  that  decision  as  the  most  convenient  course. 
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fire.  A  petition  was  then  presented  bj  the  committee  of  the  person,  who 
was  also  remainder^man,  praying  a  declaration  that  the  premises  ought  to  be 
rebuilt  at  the  expense  of  the  lunations  estate,  and  a  reference  as  to  the 
amount  of  such  expense,  and  out  of  what  fund  it  ought  to  be  defrayed.  The 
Lord  Chancellor  made  an  order  for  the  reference,  holding  that  the  words  of 
the  will  created  an  obligation  upon  the  tenant  for  life  to  rebuild  the  premises, 
and  that  the  question  of  such  liability  was  rightly  brought  before  the  Court 
on  the  petition. 

This  was  the  petition  of  Henry  Skingley  and  Greorge  Deeks  Sking- 
ley,  the  committees  of  the  estate  of  the  lunatic,  and  being  also 
the  remainder-man  in  tail  imder  the  will  of  Henry  Skingley,  the 
father  of  the  lunatic ;  and  it  prayed  a  declaration  that  the  mansion- 
house  called  Mount  Park  House,  situate  at  Goggleshall,  and  which 
was  burnt  down  in  November,  1844,  ought  to  be  rebuilt  at  the  ex- 
pense of  the  lunatic's  estate,  and  a  reference  to  inquire  what  would 
be  the  expense  of  rebuilding  and  reinstating  the  same,  and  out  of 
what  fund  the  same  should  be  paid. 

The  question  raised  on  the  petition  was,  whether,  under  the 
terms  of  the  devise  of  certain  messuages  and  premises  to  the 
lunatic,  the  lunatic  was  bound  to  keep  them  in  repair,  ajid 
*  222  whether  the  mansion-house,  part  *of  the  premises  in  ques- 
tion, having  been  burnt  down,  and  the  same  having  been 
insufficiently  insured,  it  ought  not  to  be  rebuilt,  and  whether  the 
difference  between  the  amount  received  for  insurance,  and  the 
expense  of  rebuilding,  ought  not  to  bo  defrayed  out  of  the  lunatic's 
estate. 

Henry  Skingley,  the  testator,  by  his  will  gave  and  devised  unto 
his  son  C.  J.  Skingley  (the  lunatic)  all  that  messuage  or  mansion- 
house  wherein  he  then  resided  with  all  the  hereditaments  and 
appurtenances  thereunto  belonging,  and  also  all  those  nine  acres 
of  land,  part  freehold  and  part  copyhold,  situate  in  Great  Goggles- 
hall,  and  the  messuages  or  tenements  called  Mount  Park  House 
standing  in  or  near  the  same,  to  hold  the  same  hereditaments 
respectively  with  their  rights,  members,  and  appurtenances,  unto  his 
son  G.  J.  Skingley  and  his  assigns  for  and  during  the  term  of  his 
natural  life,  ''he  or  they  committing  no  manner  of  waste  and 
keeping  the  same  messuages  and  premises  in  good  and  tenantable 
repair :  "  and  from  and  immediately  after  the  determination  of  that 
estate  by  forfeiture  or  otherwise,  then  he  gave  and  devised  all  and 
every  the  said  messuages  or  tenements,  farms,  lands,  tithes,  here- 
ditaments, and  premises  with  their  and  every  of  their  appurte- 
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nances  unto  the  petitioner  Henry  Skingley  and  his  heirs  during  the 
life  of  C.  J.  Skingley,  upon  trust  to  preserve  the  contingent 
remainders  thereinafter  limited  from  being  defeated  or  destroyed, 
and  for  that  purpose  to  make  entries  and  bring  actions  as  occasion 
might  require,  but  nevertheless  to  permit  and  suflfer  C.  J.  Skingley 
and  his  assigns  during  his  life  to  receive  and  take  the  rents,  issues, 
and  profits  thereof  to  and  for  his  and  their  own  use  and  bene- 
fit ;  and  immediately  after  the  decease  of  his  said  son  G.  J.  Sking- 
ley, die  testator  devised  all  the  said  estates  to  the  first  and 
*  other  sons  of  the  said  G.  J.  Skingley  in  tail  male,  with  *  228 
remainder  to  the  daughters  of  the  said  G.  J.  Skingley  as 
therein  mentioned  and  their  issue,  and  in  default  of  such  issue  he. 
gave  and  devised  all  and  singular  the  said  hereditaments  unto  his, 
the  said  testator's,  two  sons,  the  petitioners  Henry  Skingley  and 
(Seorge  Decks  Skingley  to  be  equally  divided  between  them  as 
tenants  in  common  and  not  as  joint  tenants  share  and  share  alike, 
and  to  the  several  and  respective  heirs  of  their  body  and  bodies 
lawfully  issuing,  with  remainders  over. 

The  petition  stated  the  death  of  the  testator  in  1837,  and  that 
C.  J.  Skingley  thereupon  entered  into  the  possession  of  the  several 
hereditaments  so  devised  to  him  for  life  ;  that  in  February,  1845, 
G.  J.  Skingley  was,  upon  an  inquisition,  duly  found  to  be  a  person 
of  unsound  mind,  and  to  have  been  in  the  same  state  of  unsound- 
ness from  October,  1848 ;  that  the  Master  had  by  his  report,  bear- 
ing date  the  20th  June,  1845,  found,  among  other  things,  that 
the  lunatic  was  entitled  to,  among  other  property,  two  sums  of 
400f.  and  500Z.,  due  to  him  from  the  Norwich  Union  Fire  Insurance 
OfiBce ;  that  the  former  sum  was  due  in  respect  of  an  insurance 
upon  the  household  furniture  and  effects  which  were  in  and  upon 
the  said  messuage  or  dwelling-house  called  Mount  Park  House, 
and  which  furniture  and  effects  together  with  the  said  dwelling- 
house  were,  on  or  about  the  21st  November,  1844,  destroyed  by 
fire ;  that  the  sum  of  5002.  was  due  in  respect  of  the  insurance  of 
such  dwelling-house,  and  that  it  had  been  submitted  by  the 
petitioner  Henry  Skingley.  as  heir-at-law,  that  the  sum  of  600Z., 
when  received,  should  be  set  apart  for  the  rebuilding  of  the  said 
dwelling-house,  should  the  same  thereafter  be  necessary  or  de- 
sirable. 

*  The  petition  then  stated  that,  by  an  order  bearing  date  *  224 
the  26th  July,  1845,  it  was  ordered  that  the  said  sum  of 
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500Z.  should  be  paid  into  the  bank  to  the  credit  of  an  account,  to 
be  entitled  the  '<  Insurance  Fund,"  and  should  be  invested  together 
with  all  accumulations  of  dividends  in  the  like  account,  subject  to 
the  further  order  of  the  Court ;  that  by  an  order  of  the  1st  June, 
1848,  it  was  referred  to  the  Master  to  inquire  and  certify  whether 
any,  and  if  any  what,  repairs  were  wanting  and  were  necessary 
and  proper  to  be  made  and  done  upon  and  to  any  and  what  part 
or  parts  of  the  lunatic's  estate,  regard  being  had  to  his  interest 
therein,  and  what  sum  or  sums  of  money  (if  any)  would  be  fit  and 
proper  to  be  expended  on  such  repairs,  and  out  of  what  fund  the 
same  ought  to  be  paid. 

The  petition  then  stated  that  it  had  not  been  thought  expedient 
to  carry  in  any  proposal  for  rebuilding  Mount  Parl^  House  until 
the  judgment  of  the  Court  should  have  been  obtained  on  the  ques- 
tion whether  the  house  ought  to  be  rebuilt  at  the  expense  of  the 
limatic's  estate.  It  was  not  disputed  that  the  500/.  was  wholly 
inadequate  for  the  purpose  of  reinstating  the  house  in  the  condition 
in  which  it  was  before  the  fire. 

Mr.  J.  Parker  and  Mr.  Miller^  in  support  of  the  petition,  sub- 
mitted that  the  words  in  the  will  ^^  he  or  they  committing  no 
manner  of  waste,  and  keeping  the  same  messuage  and  premises  in 
good  and  tenantable  repair,"  implied  an  obligation  to  repair  and 
reinstate  the  house ;  that,  at  common  law,  where  the  house  of  a 
tenant  for  life,  either  by  reason  of  neglect  or  mischance,  was  burnt 
down,  it  was  waste :  Co.  Litt«  53  b.,  2  Ro.  Abr.  820,  Com.  Dig. 
tit.  Waste,  D.  2 ;  that  since  the  Statutes  6  Edw.  1,  c.  5  (Statute 

of  Gloucester),  and  52  Henry  3,  c.  23  (Statute  of  Marle- 
*  225    bridge),  tenants  *  for  life  had  been  held  liable  for  permissive 

waste,  Harnett  v.  Maitland^  (a)  and  that  Courts  of  Equity 
would  restrain  them  from  permitting  or  suffering  such  waste,  Cald' 
wall  V.  Baylis ;  (b)  that  in  Marquis  of  Ormonde  v.  Kynersley^  (c) 
Sir  J.  Leach  is  reported  to  have  said,  '^  that  the  restraint  upon  the 
legal  owner  as  to  equitable  waste  was  to  be  considered  as  founded 
on  a  breach  of  that  trust  and  confidence  which  the  devisor  reposed 
in  the  tenant  for  life,  that  he  would  use  his  legal  estate  only  for 
the  purpose  of  fair  enjoyment ;  that  it  was  a  trust  implied  in  equity 
from  the  subsequent  limitations,  and  from  the  presumed  intention 

(a)  16  M.  &  W.  267.  (6)  2  Mer.  408.  (c)  5  Madd.  369. 
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of  the  testator  that  he  meant  an  equal  benefit  to  all  in  succession ; " 
that  the  estate  of  the  tenant  for  life  is  liable  for  dilapidations 
occasioned  by  his  neglect  to  repair.  Marsh  v.  Wells,  (a)  They 
further  argued  that,  although,  under  the  Statutes  6  Anne,  c.  31, 
and  14  Geo.  3,  c.  78,  a  tenant  would  not  be  liable  for  accidental 
fire,  yet  that  a  party  might  contract  himself  out  of  this  benefit ; 
that  in  the  present  case  the  testator  having  imposed  on  the  tenant 
an  obligation  to  repair,  the  devise  must  be  held  to  have  been 
accepted,  together  with  its  conditions  and  obligations :  Taylor  v. 
Popham^  (6)  Bamardiston  v.  FanCj  (c)  Wig^g  v.  Wi^g,  (d)  Hodg- 
son V.  RawsoTij  (6)  Messenger  v.  Andrews ;  (jf)  and  that  there- 
fore the  devisee  was  fixed  with  the  same  liability  to  the  remainder- 
man in  equity  as  if  he  had  been  a  lessee  covenanting  with  his 
landlord  to  repair  generally,  in  which  case-  he  would  have  been 
bound  to  rebuild.  The  Earl  of  Chesterfield  v.  The  Duke  of 
Bolton,  (A)  Bullock  v.  BommiU.  (i)  They  also  referred  *  to  *  226 
Jeremy  v.  Lowgar,  (k)  Cudlip  v.  Rundally  (I)  Viscount 
Canterbury  v.  2%c  Attorney- General,^  (m)  Filliter  v.  Phippard.  (») 

[The  Lord  Ghancellob,  in  the  course  of  the  argument,  referred 
to  the  case  of  M^Kemie  v.  M^Leod.  (o)] 

Mr,  W.  Forster  appeared  on  behalf  of  certain  of  the  next  of 
kin  of  the  lunatic,  who  were  desirous  of  supporting  the  petition, 
and,  referring  to  the  provision  in  the  will  for  the  possible  deter- 
mination of  the  life  estate  of  the  lunatic  by  forfeiture  or  otherwise, 
argued  that  a  forfeiture  might  be  incurred  in  one  of  two  ways, 
either  by  implication  of  law,  or  by  a  violation  of  the  condition 
annexed  to  the  devise,  such  as  the  commission  of  waste  ;  that  the. 
destruction  of  a  house  by  fire,  unless  repaired  in  convenient  time, 
even  without  a  covenant  to  repair,  was  waste,  Rook  v.  Worth  ;  (p) 
that  it  could  not  therefore  be  right  to  incur  the  risk  of  forfeiture 
rather  than  expend  some  portion  of  the  lunatic's  personal  estate 
in  reinstating  the  premises. 

(a)  2  8.  A  8.  87.  (i)  6  T.  R.  650. 

(6)  1  Bro.  C.  C.  168.  Qc)  2  Cro.  Elk.  461. 

(e)  2  Vern.  866.  (Q  4  Mod.  9 ;  12  Mod.  14 ;  8  Salk.  166. 

(d)  1  Atk.  383.  (m)  1  PhU.  806. 

(e)  1  Ves.  47.  (n)  11  Q.  B.  847. 
(jg)  4  Ross.  478.  (o)  10  Bing.  885. 
{K)  Com.  627.  ^fp)  1  Yes.  462. 
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Mr.  Rolt  and  Mr.  Hardy ^  on  behalf  of  others  of,  the  next  of 
kin  and  in  opposition  to  the  petition,  contended  that  there  was  no 
evidence  to  show  that  the  mansion-house  which  was  burnt  was 
necessary  for  the  purposes  of  the  estate ;  that  the  present  applica- 
tion was  premature,  as  by  possibility  the  lunatic  might  recover ; 
that,  at  all  events,  it  would  be  quite  time  enough  to  determine  the 
question  after  the  death  of  the  lunatic.  They  submitted,  however, 
that  the  owners  of  houses  destroyed  by  accidental  fire  were 

*  227    clearly  exempted  from  *  liability  by  the  Statute  6  Anne,  c. 

81,  and  that  where  a  house  was  burnt  down  under  circum- 
stances like  the  present,  it  could  not  be  construed  as  a  violation  of 
a  condition  to  commit  no  manner  of  waste ;  that  the  cases  of  The 
Earl  of  Chesterfield  v.  The  Duke  of  Bolton^  (a)  and  Bullock  v. 
Dommitt^  (6)  were  cases  of  express  contract  between  landlord  and 
tenant,  and  therefore  within  the  exception  of  both  the  Statutes,  6 
Anne,  c.  31,  and  14  Geo.  3,  c.  78,  and  that  therefore  they  did  not 
apply  where,  as  in  the  present  instance,  the  question  arose  under 
the  words  of  a  will ;  that  the  lunatic  could  not  be  deprived  of  his 
life  estate  by  the  mere  non-fulfilment  of  an  equitable  obligation, 
and  particularly  where  the  will  contained  no  clause  of  forfeiture. 
They  also  cited  and  commented  on  Sollers  v.  Laurence^  (<?)  and 
Cruise's  Dig.  Vol.  I.  pp.  132, 133. 

Mr.  Bacon  and  Mr.  Sogers^  for  others  of  the  next  of  kin  and 
in  opposition  to  die  petition,  objected  to  the  application  as  proceed- 
ing from  parties  who  were  tenants  in  tail  in  remainder,  and  referred 
to  Harris  v.  Jones f(^d^  Outteridge  v.  Munyo/rd^ie)  Stanley  v. 
Towgood.  (g) 

Mr.  J.  Parker^  in  reply. —  No  remainder-man  could  bring  eject- 
ment for  the  forfeiture  incurred  because  of  the  interposition  of 
trustees  to  preserve  contingent  remainders.  The  Master,  having 
found  that  it  would  be  for  the  benefit  of  the  lunatic's  estate  that 
the  repairs  should  be  done,  the  remainder-man  is  quite  right  in  pre- 
senting this  petition.    In  re  Webb.  (A)     As  to  the  argument 

*  228    that  the  present  *  petition  is  premature  because  the  lunatic 

may  recover  and  have  children,  Uie  answer  is,  that  the  peti- 

(a)  Com.  627.  («)  1  Moody  &  R.  834. 

lb)  6  T.  R.  660.  (g)  3  Ring.  N.  C.  4. 

(c)  Willea,  413.  (h)  2  PhiL  682. 

(d)  1  Moody  &  R.  178.  ^ 
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tion  is  in  support  of  the  case  of  such  children,  and  of  all  entitled 
in  remaindeV.  If  there  is  no  right  to  go  against  the  assets  of  the 
lunatic,  that  is  an  argument  in  favour  of  making  this  claim  in  the 
lifetime  of  the  lunatic ;  and  if  there  is  any  doubt  on  the  point, 
the  Court  will  either  direct  an  action  or  further  inquiry. 

The  Lord  Chancellor.  —  I  think  the  question  in  this  case  is  of 
such  a  nature,  that  if  the  next  of  kin  should  desire  it,  I  ought  to 
give  them  an  opportunity  of  having  further  inquiry  and  investiga- 
tion. Without  prejudice,  however,  to  any  such  inquiry,  I  will  state 
what  my  impressions  now  are  upon  the  subject. 

It  seems  to  me  that  it  cannot  be  reasonably  doubted  but  that  it 
was  the  testator's  intention  that  these  premises  should  be  kept  in  a 
state  fit  for  the  enjoyment  of  the  remainder-man  after  the  deter- 
mination of  the  life  estate.  Such  being  his  general  intent,  he  uses 
language  which,  though  ordinary  and  plain,  may,  at  the  same  time, 
create  obligations  of  greater  or  less  extent ;  and,  for  the  purpose 
of  determining  such  extent,  we  must  refer  to  legal  authorities  upon 
the  subject.  Now,  if  the  words  used  by  the  testator  have  received 
a  particular  construction,  I  do  not  see  why  I  should  give  a  different 
construction  to  them,  when  found  in  a  will,  from  what  they  would 
receive  if  found  in  any  other  legal  instrument.  It  is  very  true  that 
where  the  words  of  gift  in  a  will  are  ambiguous  as  to  the  extent 
of  the  benefit  intended  to  be  given,  those  words  may  be 
construed  with  reference  to  *  the  general  intent  to  be  col-  *  229 
lected  from  the  terms  of  the  will  generally.  Thus  the 
Court  will  sometimes  enlarge  the  estate  where  the  words  of  gift 
might  be  construed  to  mean  a  limited  estate,  if  it  finds  that  the 
devise  of  the  limited  estate  would  be  of  no  effect  and  nugatory 
from  being  coupled  with  burdens  attached  to  it.  Such  is  the  case 
of  a  gift  to  a  person  to  hold  for  life :  if  the  words  are  clear,  the 
party  must  elect  whether  he  will  take  the  estate  subject  to  the  obli- 
gations attached  to  it  or  not ;  but  if  the  words  be  doubtful,  and 
the  Court  has  to  construe  them,  it  will  refer  to  other  cases  of  a 
like  nature  in  order  to  ascertain  the  intent  of  the  testator.  That, 
however,  is  not  the  case  here,  where  it  is  quite  plain  that  the  testa- 
tor intended  that  the  benefit  to  be  taken  should  be  that  of  an 
estate  for  life  ;  and  he  has  added  certain  words  with  the  view  of 
creating  a  duty  connected  with  the  enjoyment  of  the  property. 
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The  question  then  is,  whether  the  words  are  in  themselves 
doubtful,  and,  if  so,  what  is  it  that  creates  the  doubt.  In  the  ,first 
place,  looking  to  the  words  used,  ^^  shall  keep  them  in  good  and 
tenantable  repair,"  the  words  themselves  are  perfectly  clear ;  but 
it  is  found  that  they  are  not  applicable  to  the  subject-matter  with 
which  they  are  coupled ;  that  is,  to  the  estate  which  is  to  be  kept 
in  repair,  that  estate  being  no  longer  in  existence.  This  gives 
rise  to  a  case  of  latent  ambiguity,  and  the  question  is.  What  is  the 
proper  meaning  of  the  words  used  ?  Now  I  do  not  see  how  I  can 
give  them  any  other  than  their  ordinary  legal  meaning ;  nor  does 
it  appear  to  me  that  the  statutes,  to  which  reference  has  been 
made,  vary  the  case.  Those  statutes  were  passed  in  order  to  put 
an  end  to  the  inconvenience  which  resulted  from  a  custom  recog- 
nized by  the  law,  that  a  man  was  made  liable  for  all  the 
*230  consequences  of  *a  fire  originating  in  his  own  house.^ 
Such  a  custom  was  like  that  applicable  to  carriers,  who 
were  held  liable  if  robbed  by  violence  and  force  though  incapable 
of  resistance,  and  in  numeit)us  other  cases ;  but  I  am  not  aware 
that  contracts  by  carriers  with  the  public  excluding  their  liability 
have  ever  been  held  to  be  illegal.^  Now,  the  statutes  being  passed 
solely  for  the  purpose  I  have  mentioned,  a  clause  was  introduced 
to  prevent  their  doing  away  with  the  effect  of  particular  contracts 
between  parties ;  and  it  is  now  sought  to  be  inferred  from  that 
clause,  that  such  contracts  would  have  been  affected  unless  the 
clause  had  been  inserted.  I  consider,  however,  that  it  was  put 
in  for  greater  caution  only,  and  that  if  it  had  been  omitted,  the 
statutes  would  not  have  avoided  or  have  had  any  effect  on  a 
matter  of  contract.  This  is  not  at  all  likd  the  case  of  property  tax, 
in  reference  to  which  the  Act  of  Parliament  having,  said  that  the 
landlord  shall  be  the  party  to  pay,  no  prior  contract  between  the 
parties  would  operate  to  throw  the  burden  on  the  tenant,  because 
it  is  a  well-known  principle  that  a  contract  against  the  law  is  a 
void  contract.  It  seems  to  me,  therefore,  that  the  statutes  referred 
to  have  no  effect  whatever  in  rendering  a  contract  void,  though 
that  contract  might  not  be  between  landlord  and  tenant,  and  that 
the  correct  construction  of  the  words  of  this  will  creates  an  obliga- 

^  See  4  Kent  (11th  ed.)  81,  82,  and  notes ;  1  Cniise  Dig.  (GreeDleaTs  ed.) 
139-141,  and  hotea,  [132],  [133].  9 

<  See  Story  Bailm.  §  549 ;'  2  Kent  (11th  ed.),  606-608. 
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tion  upon  the  tenant  for  life  to  rebuild  the  premises  which  have 
been  destroyed  by  accidental  fire.^ 

Then  the  next  question  is,  whether  the  present  application  is 
wrong  in  form.  This  is  the  case  of  a  lunatic  who  has  personal 
estate,  and  it  is  the  duty  of  the  committee  to  attend  to  the  manage- 
ment of  that  estate,  and  to  keep  the  Court  informed  of  all 
that  *  materially  relates  to  it,  and  not  to  allow  it  to  be  *231 
administered  withotit  taking  care  that  the  Court  is  fully  . 
apprised  of  what  are  the  charges  affecting  it.  If  I  am  correct  in 
Uie  view  I  have  above  taken,  the  petitioners  have  a  right  which 
they  might  enforce  as  against  the  lunatic's  estate ;  and,  if  so,  the 
question  is,  whether  it  is  improper  for  them  to  come  and  inform 
the  Court  of  it,  and  of  the  obligations  to  which  they  think  that 
&e  lunatic's  estate  is  subject.  It  appears  to  me  that  they  could 
not  take  any  course  less  injurious  to  the  lunatic's  estate  than 
tlie  one  they  have  taken ;  and  with  regard  to  the  time  I  think  the 
observation  is  cogent  that,  it  being  a  matter  of  doubt  as  to  the 
manner  in  which  the  obligation  to  keep  in  repair  has  been  per- 
formed, it  was  necessary  to  come  to  the  Court  during  the  existence 
of  that  estate  to  which  the  obligation  attached. 

Two  complaints  have  been  made  against  this  petition, — first  that 
Uie  petitioners  have  come  too  late,  and^  secondly,  that  they  have 
come  too  soon.  As  to  the  first,  it  is  said  that  they  ought  to  colne 
either  at  the  death  of  the  tenant  for  life  or  at  some  other  time 
than  the  present.  Then  as  to  the  second,  the  petition  discloses 
tiiat  the  parties  did  come  and  ask  the  Master  to  entertain  the  ques- 
tion, but  that  the  Master  said  that  what  he  was  asked  to  do  de- 
pended upon  previous  questions  over  which  he  had  no  jurisdiction, 
those  questions  being  matters  of  law  and  to  be  determined  by  the 
Court.  I  think,  therefore,  that  if  the  petitioners  are  entitled  to 
pursue  a  hostile  remedy  either  by  bill  or  other  means,  they  are 
entitled  to  do  it  by  the  present  proceeding,  which  is  not  in  the 
least  injurious  to  the  lunatic's  estate. 

*  Unless,  therefore,  the  parties  desire  that  I  should  direct    *  282 
a  case  upon  the  construction  of  the  will,  as  to  which  I  own 
I  have  myself  no  doubt,  it  appears  to  me  that  it  ought  to  be  re- 

>  See  3  Kent  (11th  ed.).  468;  Allen  v.  Culver,  8  Denid,  284;  Pbillips  v. 
Steyens,  16  Mass.  238 ;  Taylor,  Land,  and  Ten.  §  3t$4 ;  Naye  v.  Berry,  22  Ala. 
882;  Maggort  v.  Hansbarger,  8  Leigh,  586;  Wash.  Real  Flrop.  (1st  ed.)  846, 
846;  1  Story  £q.  Jur.  §  101;  1  Cruise  Dig.  (GreenleaTs  ed.)  141,  [133]. 
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ferred  to  the  Master  to  ascertain  what  repairs  are  necessary,  and 
out  of  what  fund  the  sum  required  for  those  repairs  shall  come, 
or  in  what  way  it  would  be  most  beneficial  for  the  lunatic  to  raise 
it.  (a) 


♦  23?        ♦  In  the  Matter  of  WERE,  an  alleged  Lunatic. 

1851.    Jannary  24. 

The  Lord  Chancellor  'declined  to  order  the  transfer  of  funds  standing  in  the 
joint  names  of  the  lunatic  and  another  to  the  party  claiming  such  transfer, 
without  a  previous  reference  to  the  Master. 

This  was  a  petition  under  the  5th  section  of  the  Trustee  Act, 
1850  (18  &  14  Vict.  c.  60),  praying  for  the  transfer  of  a  sum  of 
4000/.  135.  4c/.  reduced  annuities,  standing  in  the  names  of  John 
,  Askew  and  the  lunatic  as  trustees  of  a  settlement. 

The  petitioner,  who  claimed  to  be  entitled  to  the  transfer  under 
the  settlement  and  a  subsequent  deed  of  appointment,  asked  that 
the  order  might  be  made  without  a  reference  to  the  Master. 

Mr,  Sandys  appeared  in  support  of  the  petition,  and  referred  to 
the  40th  and  43d  sections  of  the  Act. 

The  Lord  Ghancellob,  however,  observed  that  it  had  been 
found  inconvenient  and  to  be  attended  with  diflSculty  for  the  Court 
itself  to  investigate  matters  of  this  kind  with  the  requisite  care, 
and  accordingly,  directed  a  reference  to  the  Master  to  inquire 
whether  the  trustee  was  of  unsound  mind  and  incompetent  to  the 
management  of  his  affairs,  and  whether  he  was  possessed  of  the 
trust  fund  and  for  whop  within  the  meaning  of  the  Act. 

(a)  The  Lord  Chancellor  intimated  an  opinion  that  the  next  of  kin  of  the 
lunatic  were  entitled,  if  they  desired  it,  \q  have  a  case  directed  for  the  opinion 
of  a  Court  of  Law  on  the  construction  of  the  condition  in  the  will ;  but  the  next 
of  kin  declining  to  avail  themselves  of  their  right,  the  order  was  drawn  up  in 
conformity  with  the  judgment  above  given,  referring  it  to  the  Masters  in  lunacy 
to  inquire  and  certify  what  would  be  the  expense  of  repairing  or  rebuilding  and 
reinstating  the  mansion-house  and  premises,  and  out  of  what  fund  or  from  what 
source  such  expense  should  be  paid,  having  regard  to  the  circumstances  and 
estate  of  the  lunatic,  with  liberty  to  state  any  special  circumstances  relating 
thereto ;  and  after  such  report  such  further  order  should  be  made  as  should  be 
just. 
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*  In  the  Matter  of  ELIAS,  a  Lunatic.  *  284 

1851.    January  24. 

«  

Order  made  on  the  application  of  the  curator  of  a  lunatic  resident  in  Holland 

for  the  transfer  to  him  of  the  corpus  of  funds  in  England  to  which  the  lunatic 

entitled. 


The  lunatic  in  this  case  was  resident  in  Holland,  and  was  pos- 
sessed of  considerable  sums  of  bank  and  East  India  stock  in  this 
country.  The  curator,  appointed  according  to  the  law  of  Holland, 
now  presented  a  petition  for  payident  out  to  him  of  the  corpus  of 
these  sums  under  the  following  circumstances. 
*  The  late  Lord  Chancellor  (Lord  Gottenham)  made  an  order 
authorizing  the  present  petitioner,  while  provisional  curator,  to 
receiye  the  dividends  of  the  stocks,  and  referring  it  to  the  Master 
to  ascertain  whether  the  petitioner  was,  according  to  the  law  of 
the  kingdom  of  the  Netherlands,  entitled  to  have  the  funds  trans-  . 
ferred  to  him.  No  inquiry  was  directed  as  to  whether  the  peti- 
tioner had  given  any  security,  and  it  did  not  appear  whether  the 
lunatic  was  a  native  of  Holland. 

The  Master  made  a  report  finding  that  the  lunatic  had  been  duly 
declared  such  according  to  the  law  of  the  kingdom  of  the  Nether- 
lands, and  that  the  petitioner  was  according  to  such  law  duly 
appointed  curator  and  as  «uch  entitled  to  have  the  fuilds  trans^ 
ferred  to  him. 

Mr.  Cotton^  in  support  of  the  petition,  submitted  that  the  pres- 
ent case  was  distinguishable  firom  that  of  In  re  Stark,  (a) 

*  The  Lord  Chancellor,  after  some  hesitation,  made  the  *  286 
order  in  the  terms  of  the  prayer  of  the  petition,  observing 
that  he  assumed  that  no  security  had  been  given  by  the  curator, 
and  that  none  was  required  by  the  laws  of  Holland.  His  Lord- 
ship intimated  that  he  should  have  had  no  difficulty  in  making  the 
order,  if  it  had  been  shown  that  the  lunatic  was  a  Dutch  subject. 

(a)  2  Mac  &  6. 174. 
vol,,  m.  12  [  177  ] 
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In  the  Matter  of  Tlie  Master^  Co-Brethren,  and   Sisters  of 
the  Hospital  of  St.  JOHN  THE  BAPTIST. 

AND 

In  the  Matter  of  the  Act  52   Geo.   8,  c.  101,  and  of  the 

Act  5  A  6  WiU.  4,  c.  76. 

« 

1851.    February  14,  17. 

A  right  of  presentation  and  appointment  of  the  master  of  an  hospital  with  a 
chapel  annexed,  held  to  be  vested,  in  a  corporation  as  charitable  trustees 
within  the  meaning  of  the  7l8t  section  of  the  Act  5  &  6  Will.  4,  c.  76,  the 
circumstances  of  the  case  showing  that  the  right  in  question  was  thus  vested 
not  for  the  benefit  of  the  corporation,  but  for  that  of  a  charitable  institntion 
independent  of  the  corporation. 

This  was  a  petition  presented  to  the  Lord  Chancellor  by  Edward 
Dowding  and  Joseph  Wyatt,  of  Bath,  gentlemen,  for  the  purpose 
of  obtaining  the  opinion  of  the  Court  on  the  question,  whether  the 
corporation  of  Bath  were  charitable  trustees  of  St.  John's  Hospital, 
Bath,  under  the  71st  section  of  the  Municipal  Corporations  Act,  5 
&  6  Will.  4,  c.  76,  or  whether  they  were  seised  of  it  as  an  advow- 
son  in  gross  in  their  corporate  character  and  compellable  to  sell  it 
under  the  139th  section  of  the  Act.  (a) 

(a)  The  71st  and  139th  sections  are  in  the  following  words :  -— 
71.  *'  And  whereas  divers  bodies  corporate  now  stand  seised  or  possessed  of 
sundry  hereditaments  and  personal  estate  in  trust  in  whole  or  in  part  for  certain 
charitable  trusts,  and  it  is  expedient  that  the  administration  thereof  be  kept  dis- 
tinct from  that  of  the  public  stock  and  borough  fund.  Be  it  enacted  that  in 
every  borough  in  which  the  body  corporate  or  any  one  or  more  of  the  members 
of  such  body  corporate  in  his  or  their  corporate  capacity  now  stands  or  stand 
solely  or  together  with  any  person  or  persons,  elected  solely  by  such  body 
corporate  or  solely  by  any  particular  number,  class,  or  description  of  members  of 
such  body  corporate,  seised  or  possessed  for  any  estate  or  interest  whatsoever 
of  any  hereditaments  or  any  sums  of  money,  chattels,  securities  for  money  or  any 
other  personal  estate  whatsoever  in  whole  or  in  part  in  trust  or  for  the  benefit  of 
any  charitable  uses  or  trusts  whatsoever,  all  the  estate,  right,  interest,  and  title, 
and  all  the  powers  of  such  body  corporate  or  of  such  member  or  members  of 
such  body  corporate  in  respect  of  the  said  uses  and  trusts,  shall  continue  in  the 
persons  who  at  the  time  of  the  passing  of  this  Act  are  such  trustees  as  aforesaid, 
notwithstanding  that  they  may  have  ceased  to  hold  any  office  by  virtue  of  which, 
before  the  passing  of  this  Act  they  were  such  trustees,  until  the  1st  day  of 
August,  1S86,  or  until  Parliament  shall  otherwise  order,  and  shall  immediately 
thereupon  utterly  cease  and  determine :  provided  always,  that  if  any  vacancy 
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*  The  petition  stated  the  foundation  of  the  hospital  in   *  236 
A.B.  1174 ;  that  tlie  master  of  the  hospital  was  a  clergyman 
of  the  Church  of  England,  and  that  the  perpetual  *  curacj   *  237 
of  a  chapel  called  St.  Michael,  being  a  living  presentable 
with  cure  of  souls,  was  annexed  to  the  mastership ;  that  the  right 
of  nomination  to  the  mastership  with  the  chapel  of  St.  Michael 

shall  be  occasioned  among  the  charitable  trustees  for  any  borough  before  the 
said  Ist  day  of  August,  it  shall  be  lawful  for  the  Lord  High  Chancellor  or  Lords 
Commissioners  of  the  Great  Seal  for  the  time  being,  upon  petition  in  a  summary 
way,  to  appoint  another  trustee  to  supply  such  vacancy ;  and  every  person  so 
appointed  a  trustee  as  last  aforesaid  shall  be  a  trustee  until  the  time  at  which 
the  person  in  the  room  of  whom  he  was  chosen  would  regularly  have  ceased  to 
be  a  trustee  and  he  shall  then  cease  to  be  a  trustee :  provided  also  that  if  Par- 
liament shall  not  otherwise  direct  on  or  before  the  said  1st  day  of  August,  1836, 
the  Lord  High  Chancellor  or  Lords  Commissioners  of  the  Great  Seal  shall  make 
such  orders  as  he  or  they  shall  see  fit  for  the  administration,  subject  to  such 
charitable  uses  or  trusts  as  aforesaid,  of  such  trust  estates. ^^ 

1S8.  **  And  be  it  enacted,  that  in  every  case  in  which  any  body  corporate 
or  any  particular  class,  number,  or  description  of  members  or  the  governing  body 
of  any  body  corporate  now  is  or  are  in  their  corporate  capacity,  and  not  as 
charitable  trustees  according  to  the  meaning  and  provisions  of  this  Act,  seised 
or  possessed  of  any  manors,  lands,  tenements,  or  hereditaments  whereunto  any 
advowson  or  right  of  nomination  or  presentation  to  any  benefice  or  ecclesiastical 
preferment  is  appendant  or  appurtenant  or  of  any  advowson  in  gross,  or  hath  or 
have  any  right  or  title  to  nominate  or  present  to  any  benefice  or  ecclesiastical 
preferment,  every  such  advowson  and  every  such  right  of  nomination  and  pre- 
sentation shall  be  sold  at  such  time  and  in  such  manner  as  the  commissioners 
appointed  by  his  Majesty  to  consider  the  state  of  the  established  church  in 
England  and  Wales  with  reference  to  ecclesiastical  duties  and  revenues  may 
dicect,  so  that  the  best  price  may  be  obtained  for  the  same ;  and  it  shall  be  law- 
ful for  the  council  of  such  body  corporate,  and  they  are  hereby  authorized  and 
required,  with  the  consent  of  the  said  commissioners  or  any  three  or  more  of 
them  in  writing  under  their  hands,  to  convey  and  assure  under  the  common  seal 
of  such  body  corporate  auch  advowson  or  such  right  of  nomination  or  presenta- 
tion as  aforesaid  to  the  purchaser  or  purchasers  thereof  respectively,  his  or  their 
heirs,  executors,  administrators,  and  assigns,  or  to  such  uses  as  he  or  they  shall 
direct ;  and  the  proceeds  of  every  such  sale  shall  be  paid  to  the  treasurer  of  the 
borough,  whose  receipt  shall  be  a  sufilcient  and  effectual  discharge  to  the  pur- 
chaser or  purchasers  to  whom  the  same  shall  be  given  for  the  amount  of  his  or 
their  purchase-money,  and  shall  be  by  him  invested  in  government  securities  for 
the  use  of  the  body  corporate,  and  the  annual  interest  payable  thereon  shall  be 
carried  to  the  account  of  the  borough  fund :  provided  always  that  in  any  case  of 
vacancy  arising  before  any  such  sale  shall  have  taken  place  and  been  completed, 
such  vacancy  shall  be  supplied  by  the  presentation  or  nomination  of  the  bishop 
or  ordinary  of  the  diocese  in  which  such  benefice  or  ecclesiastical  preferment  is 
situated." 
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thereunto  annexed,  was  vested  in  the  mayor,  aldermen,  and  citi- 
zens of  Bath,  prior  to  and  at  the  time  of  the  passing  of  the  Act  5 
&  6  Will.  4,  c.  76;  that  the  brethren  and  sisters  of  the  hospital 
were  nominated  by  the  master  from  such  persons  as  had  been 
settled  inhabitants  of  Bath  for  ten  years. 

*  238       ♦  The  petition  then  set  out  certain  letters-patent  of  Queen 

Elizabeth,  dated  the  21st  November,  1573,  whereby  the  pre- 
sentation of  the  hospital  with  the  chapel  annexed  was  vested  in 
the  mayor  and  citizens  of  Bath. 

The  petition  then  stated  that  in  Hilary  term,  1711,  an  informa- 
tion was  filed  at  the  relation  of  the  master,  co-brethren,  and  sisters 
of  the  hospital,  against  the  mayor,  aldermen,  and  citizens  of  Bath, 
to  have  a  discovery  of  the  original  foundation  and  settlement  of 
the  hospital,  and  of  the  charities  thereto  belonging,  and  of  the 
deeds  and  writings  touching  the  same,  and  of  the  annual  value  of 
the  charity  lands  and  possessions,  and  to  set  aside  a  lease  men- 
tioned in  the  information,  and  to  have  such  rules  and  orders  made 
for  the  application  of  the  cliariiy  estates  and  possessions  and  the 
government  of  the  hospital  and  charity  for  the  future  as  should  be 
thought  necessary  and  convenient ;  that  the  cause  came  on  to  be 
heard  before  Sir  John  Trevor,  then  Master  of  the  Rolls,  on  the 
26th  November,  1713,  when  all  the  parties  by  consent  submitted 
themselves  and  all  matters  in  the  cause  to  the  award  of  Sir  John 
Trevor,  such  award  to  be  confirmed  by  the  Court. 

The  petition  then  set  out  an  award  made  by  Sir  J.  Trevor,  dated 
the  13th  February,  1716,  and  which  was  confirmed  by  the  Court. 
By  this  award,  after  finding  the  foundation  of  the  hospital,  the 
increased  value  of  its  revenues,  and  that  there  had  been  great 
neglect  in  the  management  of  the  hospital  and  its  revenues.  Sir  J. 
Trevor,  for  settling  all  disputes  as  to  the  management  of  the 
hospital  and  its  revenues,  and  for  the  better  and  more  orderly 
government  of  the  hospital,  and  for  a  better  provision  for  the  poor 
thereof,  and  for  the  rebuilding  of  the  chapel  and  for  the  more 

due  and  daily  service  to  Almighty  God  to  be  performed 

*  239   *  daily  in  the  chapel  of  the  said  hospital,  and  for  the  re- 

pairing of  the  said  hospital,  and  for  establishing  rules  and 
orders  for  the  same,  awarded  in  manner  in  the  petition  set  out. 

The  4th  clause  of  the  award  directed  that  all  tlie  writings  relat- 
ing to  the  hospital  should  be  delivered  to  the  master  of  the  hos- 
pital by  a  schedule,  and  should  be  kept  by  him  and  his  successors 
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in  the  hospital  in  a  chest  to  be  provided  for  that  purpose,  one  copj 
of  the  schedule  to  be  delivered  to  the  bishop  of  Bath  and  Wells, 
and  another  copy  to  the  mayor  of  Bath  for  the  time  being,  to  be 
preserved  for  the  benefit  of  the  hospital. 

The  8th  and  9th  clauses  provided  for  the  application  of  the 
future  rents  and  revenues  of  the  hospital  for  the  benefit  of  the 
poor  brethren  and  sisters,  and  that  all  fines  upon  new  leases 
should  be  received  by  the  master  for  the  time  being,  as  to  two- 
thirds  thereof  to  the  use  of  the  master,  and  the  remaining  third 
for  the  benefit  of  the  co-brethren  and  sisters,  t6  be  paid  and  dis- 
tributed to  them  monthly  in  equal  shares. 

By  the  10th  clause  of  the  award  it  was  declared  that  the  right 
of  presentation  of  the  master  belonged  to  the  corporation  of  Bath 
by  the  grant  of  Queen  Elizabeth,  and  that  they  had  no  right  to  be 
visitors,  and  that  the  government  of  the  hospital  should  be  in  the 
master  for  the  time  being  according  to  such  rules  and  orders  as 
were  annexed  to  the  award,  and  that  the  brethren  and  sisters 
should  be  obedient  to  him,  and  that  the  master  should  take  care 
that  prayers  were  duly  read  in  the  chapel  morning  and  evening 
according  to  the  liturgy  of  the  Church  of  England ;  and 
further,  the  master  was  enjoined  from  christening,  *  marry-  •  240 
ing,  or  burying  any  person  or  persons  in  the  chapel,  except 
the  burying  of  the  poor  of  the  hospital  in  the  said  chapel-yard  and 
ground,  as  had  been  formerly  done. 

By -the  11th  clause  it  was  provided  that  the  poor  brethren  and 
sisters,  as  vacancies  should  happen,  should  be  nominated  and  put 
in  by  the  master  of  the  hospital,  but  such  poor  brethren  and  sisters 
were  to  be  such  as  had  been  settled  inhabitants  of  the  city  of  Bath 
for  at  least  ten  years  before  such  admission  into  the  hospital,  and 
persons  really  poor,  indigent,  and  unmarried,  and  to  be  qualified 
according  to  the  rules  and  orders  established  by  and  annexed  to 
the  award  and  not  according  to  the  arbitrary  will  and  pleasure  of 
the  master. 

The  petition  then  stated  that  from  the  date  of  the  award,  the 
master  of  the  hospital  had  been  nominated  by  the  corporation 
of  Bath,  and .  that  the  hospital  had  been  governed,  and  the 
brethren  and  sisters  appointed,  and  the  income  of  the  property 
belonging  to  the  hospital  distributed,  in  the  manner  directed  by 
the  award. 

The  petition  then  stated  an  order  made  by  the  Lord  Chancellor, 
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bearing  date  the  16ih  September,  1836,  directing  a  reference  to 
appoint  trustees  of  the  charity  estates  and  property  late  vested  in 
or  under  the  administration  of  the  corporation  of  Bath  or  any 
members  thereof  in  that  character  which  were  affected  by  the 
Tlst  section  of  the  Act  5  &  Q  Will.  4,  c.  76  ;  and  that  by  an  order 
dated  the  21st  September,  1836,  the  master  of  the  hospital  ob- 
tained liberty  to  attend  before  the  Master  under  the  reference 

directed  by  the  order  of  the  16th  September,  1836. 
*241       ^The  petition  then  stated  the  report  of  the  Master, 

confirmed  by  the  Court  on  the  3d  November,  1836,  appoint- 
ing new  trustees  of  the  charity  property  of  the  corporation,  not 
including,  however,  the  property  belonging  to  the  hospital ;  and 
that  in  the  proceedings  before  the  Master,  under  the  order  of  the 
16th  September,  1836,  it  had  been  arranged  under  the  sanction  of 
the  Master  that  the  rights  of  the  corporation  in  relation  to  prop* 
erty  belonging  to  the  hospital  should  not  be  taken  into  'con- 
sideration. 

Under  these  circumstances,  the  present  petition  waa  presented 
for  the  purpose  of  determining  the  rights  of  the  corporation  in  the 
property  in  question :  it  prayed  a  declaration  that  the  right  of  pre- 
sentation, nomination,  and  appointment  of  the  master  of  the 
hospital  with  the  chapel  of  St.  Michael  thereunto  annexed, 
were  at  the  time  of  the  passing  of  the  Act  5  &  6  Will.  4,  c.  76, 
vested  in  the  mayor,  aldermen,  and  citizens  of  the  city  of  Bath 
as  charitable  trustees  within  the  meaning  and*  provision  of  the 
Act,  and  a  reference  for  the  appointment  of  new  trustees  accord- 
ingly. 

Mr.  W.  Page  Wood  and  Mr.  E.  F.  Smithy  in  support  of  the 
petition.  —  We  submit  that  the  right  ot  presentation  is  vested  in 
the  corporation  for  a  charitable  trust,  and  is,  therefore,  within  the 
Tlst  section  of  the  Municipal  Corporations  Act.    The  139th  sec- 
tion of  that  Act  only  applies  where  corporations  are  not  trustees. 
The  mastership  of  the  hospital  and  the  chapeby  are  inseparable 
and  form  one  institution,  the  object  of  which,  as  appears  from  the 
grant  of  Queen  Elizabeth  and  from  the  award  in  1716,  is  clearly 
charitable.    Previously  to  the  passing  of  the  Municipal  Corpora- 
tions Act,  the  corporation  could  not  have  disposed  of  the 
•  242   right  of  presentation  for  tiieir  own  benefit:  they  were  •  trus- 
tees for  the  charity,  and  the  Act  having  taken  out  of  their 
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control  such  property,  new  trustees  must  be  now  appointed.  In  re 
Shrewsbury  School,  (a)  In  the  case  of  The  Oxford  Charities^  (6) 
the  right  of  nomination  was  hold  by  the  corporation  for  their  own 
benefit,  and  not  in  trust. 

Mr.  Glasse  appeared  for  the  master  of  the  hospital,  though 
he  had  not  been  served  with  the  petition,  and  submitted  that  the 
petition  could  not  be  proceeded  with  in  his  absence.  The  Lord 
Chancellor,  however,  refused  to  give  effect  to  the  objection. 

The  Attorney-General  and  Mr.  M.  A.  Shee^  for  the  major  and 
corporation.  —  This  is  not  the  case  of  a  charitable  trust  within  the 
Tlst  section  of  the  Act ;  it  is  simply  a  right  of  presentation  vested 
in  the  corporation ;  and  that  this  right  is  connected  with  certain 
duties  of  a  charitable  nature  to  be  performed  by  the  master  of  the 
hospital  cannot  alter  its  character.  It  was  the  purpose  of  the 
Municipal  Corporations  Act  that  property  of  this  kind  should  be 
sold  and  the  139th  section  applies.  We  submit  that  that  section 
relates  to  all  rights  of  presentation  in  gross,  and  that  the  excep- 
tion as  to  charitable  trusteeships  only  applies  to  rights  appendant  * 
or  appurtenant,  which  the  right  now  in  question  is  not.  Even  if 
the  139th  section  does  not  apply,  we  submit  that  the  case  falls 
within  the  provisions  of  the  Act  \  &2  Yict.  c.  31-  Bine  v.  Rey- 
nolds, (c)  [They  referred  also  in  the  course  of  their  argument  to 
the  judgment  of  Lord  Stowell,  in  The  Duke  of  Portland  v.  Bing- 
hamy  (d)  and  to  In  re  Shrewsbury  School,  (e)] 

*  Mr.  W.  Page  Wood,  in  reply,  contended  that  the  con-  •  243 
stmction  put  by  the  other  side  on  the  139th. section  of  the 
Act  could  not  be  maintained,  and  that  the  exception  as  to  charita- 
ble trusteeships  applied  to  all  rights  of  presentation,  whether  ap- 
pendant or  appurtenant  or  in  gross.  He  referred  to  7%e  Mayor , 
and  Commonalty  of  Colchester  v.  Lowten  (jg)  as  showing  the  right 
of  a  corporation  to  dispose  of  its  property. 

The  Lord  Chancellor.  —  It  seems  to  me  that  this  case  falls 
within  the  Tlst  section  of  the  Act  5  &  6  Will.  4,  c.  76.    The  point 

(a)  1  M.  &  C.  632.  (d)  1  Hag.  Cons.  15S. 

(6)  8  M.  &  C.  239.  («)  1  M.  &  C.  632. 

(c)  2  M.  &  Gr.  71.  {g)  1  V.  &  B.  226. 
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material  to  be  considered  is,  whether  the  design  of  this  foundation 
was  the  advantage  of  the  corporation,  or  the  advantage  of  some 
institution  independent  of  the  corporation  although  the  corpora- 
tion were  in  some  way  to  participate  in  the  benefit.  In  the  present 
instance  the  design  originally  contemplated  was  charitable  in  every 
sense  of  the  word,  and  nothing  seems  to  have  been  regarded  but 
the  benefit  of  those  who  were  the  immediate  objects  of  the  charity. 
Such  is  clearly  the  intention  of  the  grant  of  Queen  Elizabeth,  and 
such  it  is  recognized  as  being  by  the  award  of  the  Master  of  the 
Rolls  in  1716. 

The  71st  section  of  the  Act  6  &  6  Will.  4,  c.  76,  provides  for 
cases  where  a  corporation  is  seised  or  possessed  of  any  heredita- 
ments and  personal  estate  in  trust  in  whole  or  in  part  for  charitable 
trusts.  If  then,  in  the  present  case,  the  ^rposes  for  which  the 
right  of  presentation  was  given  to  the  corporation  was  charitable, 
it  cannot  be  held  to  be  property  vested  in  them  otherwise 
*  244  than  as  contemplated  in  this  section.  I  cannot  *  conceive 
that  the  right  of  presentation  was  vested  in  the  corporation 
with  any  other  view  than  as  ancillary  to  the  charitable  purposes 
which  formed  the  principal  object  of  the  institution :  tlie  whole 
history  of  the  transaction  leads  to  this  conclusion.  Now  the  legis- 
lature has  directed  that  property  held  on  charitable  trusts  shall  be 
withdrawn  from  corporations  and  transferred  to  other  trustees: 
such  ia  the  object  of  the  section  of  the  Act  to  which  I  have  re- 
ferred. 

The  case  of  The  Shrewsbury  School  (a)  is  very  strongly  in  point 
on  the  present  occasion,  and  is  not  at  all  impugned  by  the  decision 
in  the  case  of  The  Oxford  Charities.  (6)  The  judgment  of  Lord 
GoTTENHAM  in  the  former  of  these  cases  is  strictly  applicable  to 
the  present.  His  Lordship  proves  from  the  circumstances  of  the 
case,  that  the  right  of  presentation  there  in  question  was  to  be 
considered  to  have  been  vested  in  the  mayor,  aldermen,  and  assist- 
ants of  Shrewsbury  for  the  purposes  of  trust.  In  applying,  there- 
fore, that  case  to  the  present,  we  have  only  to  see  whether  we  have 
'  here  circumstances  equally  cogent  to  lead  to  the  same  conclusion, 
for  if  so  the  decision  will  apply.  I  am  of  opinion  that  such  is  the 
fact,  and  that  the  right  of  presentation  was  here  given  to  the  cor- 
poration with  the  sole  view  of  promoting  the  due  administration  of 

(a)  1  M.  &  C.  632.  (6)  S  M.  &  C.  239. 
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the  charity.  The  case  of  The  Oxford  Charities  does  not  at  all 
militate  against  the  decision  in  that  of  The  Shrewsbury  School. 
There  the  corporation  of  Oxford,  instead  of  founding  lectureships, 
might  have  applied  the  funds  placed  at  their  disposal  in  any  way 
for  their  own  benefit  that  they  pleased,  and  it  was,  therefore,  their 
benefit  only  that  was  looked  at  in  reference  to  the  power  pf  nomi- 
nation of  lecturers,  which,  after  they  had  founded  the  lecture- 
ships, became  vested  *  in  them.  It  appears  to  me,  that  what  *  245 
Lord  GoTTENHAM  looked  at  both  in  the  one  case  and  the 
other  was  this,  for  whose  benefit  did  the  right  in  question  exist. 
I  do  not  see  that  the  statute  to  which  reference  has  been  made  (1 
&  2  Yict.  c.  31)  has  any  material  bearing  on  the  case  before  me. 

On  the  whole,  then,  I  think,  keeping  in  mind  that  the  object  in 
view  was  the  benefit  of  the  charity,  that  the  right  of  presentation 
was  a  right  vested  in  the  corporation  strictly  for  charitable  trusts, 
and  that,  therefore,  the  provisions  of  the  71st  section  of  the  Act 
apply.  The  usual  order  for  the  appointment  of  new  trustees  must 
accordingly  be  made. 

His  Lordship,  in  reference  to  the  claim  made  on  behalf  of  the 
master  of  the  hospital  for  liberty  to  attend  the  Master  under  the 
reference,  observed,  that  he  did  not  see  that  there  was  any  reason 
for  his  so  doing.^ 
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1S51.    March  1,  12. 

Where  a  subpcena  to  answer  an  amended  bill  had  been  served  on  the  defendant's 
solicitor :  Held,  that  the  plaintiff  was  entitled  to  an  order  for  leave  to  enter 
an  appearance  under  the  29th  order  of  the  8th  May,  1845.* 

The  decisions  in  The  Marquis  of  Hertford  v.  Suisse,  13  Sim.  489,  and  Seicell 
T.  Godden,  1  De  G.  &  S.  126,  overruled. 

This  was  an  application  by  the  plaintiff  for  leave  to  enter  an 
appearance  for  the  defendant  to  the  amended  bill  in  this  suit  under 
the  provisions  of  the  29th  order  of  the  8tli  May,  1845. 

The  defendant  being  resident  abroad,  the  solicitor  who  appeared 

1  See  In  re  Shrewsbury  Grammar  School,  1  M^N.  &  G.  324,  334. 
*  See  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  461. 
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for  him  to  the  original  bill  had  been  served  with  a  subpcena  to  ap- 
pear to  the  amended  bill  wider  the  26th  order  of  the  8th  May, 
1845.  On  the  present  application  being  made  to  the  Master  of  the 
Rolls,  his  Lordship  declined  to  make  any  order,  in  consequence  of 
the  refusal  of  the  late  Yice-Chancellor  of  England  to  do  so  in  the 
case  of  The  Marquis  of  Hertford  v.  Suisse  ^  (a)  which  had  been 
followed  by  the  Vice-Chancellor  Knight  Bruce  in  Sewell  v.  God- 
den^Cp')  and  by  the  Lord  Chancellor  (Lord  Gottenham)  in  the 
same  case  on  appeal,  (c*) 

Mr.  Stuart y  in  support  of  the  application,  contended,  that  a 
plaintiff  was  entitled  to  enter  an  appearance  for  a  defendant  refus- 
ing or  neglecting  to  appear,  wherever  such  defendant  had  when 
within  the  jurisdiction  of  the  Court  been  duly  served  with  subpcena; 
that  the  words  "  within  the  jurisdiction  "  were  not  limited  to  being 
bodily  within  the  jurisdiction,  but  applied  to  the  defendant  being  so 
considered  for  the  purposes  of  the  suit.  He  therefore  submitted 
that  the  present  case  fell  within  the  meaning  of  the  29th 
*247  order,  there  being  no  *  question  but  that  under  the  26th 
order  the  subpcena  to  appear  had  been  duly  served  on  the 
defendant. 

The  Lord  Chancellor  stated  that  he  would  look  into  the  mat- 
ter, and  dispose  of  the  application  at  another  time. 

March  12. 

The  Lord  Chancellor.  —  The  question  in  this  case  turns  on  the 
construction  to  be  put  on  the  29th  order  of  the  8th  May,  1845. 
Now  the  first  part  of  that  order  refers  to  cases  in  which  the  Record 
and  Writ  Clerk  is  to  enter  an  appearance  for  a  defendant,  not  being 
an  infant  or  a  person  of  weak  or  unsound  mind  unable  of  himself 
to  defend  the  suit,  who  has  been  duly  served  when  within  the  juris- 
diction with  subpcena.  In  the  latter  part  of  the  order  the  Court  is 
empowered  to  enter  an  appearance  for  "  such  "  defendant  in  any  case 
.  in  which  the  Record  and  Writ  Clerk  is  not  thereby  required  to  enter 
an  appearance.  Now  it  is  the  word  "  such  "  as  applied  to  the  de- 
fendant which  occasions  the  difficulty  ;  but  in  my  opinion  it  applies 
only  to  a  defendant  who  has  not  appeared.    By  the  26th  order, 

(a)  13  Sim.  489.  (6)  1  De  G.  6  S.  126.  (c)  Not  reported. 
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service  on  a  defendant's  solicitor  of  a  subpcena  to  answer  an 
amended  bill  is  to  be  deemed  good  service  on  the  party;  and 
the  question  here  is,  whether  there  has  been  good  service,  and  I 
think  there  was. 

In  the  cases  which  have  been  referred  to,  it  appears  that  the 
Yice-Chancellor  Knight  Bruce  and  the  late  Lord  Chancellor,  fol- 
lowing the  decision  of  the  Yice-Chancellor  of  England,  declined 
to  make  the  order  for  entering  an  appearance ;  but  upon  the  fullest 
consideration  I  can  give,  and  after  having  consulted  with  the  Mas- 
ter of  the  Bolls,  I  am  of  opinion  that  the  order  for  entering  an 
appearance  for  the  defendant  to  the  amended  bill  ought  to  be 
made. 
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1851.    March  26. 

A  defendant  served  with  a  copy  of  a  bill  under  the  2^d  order  of  the  26th  August, 

1841,  must  be  re-served  if  the  bill  is  amended.' 

This  was-  an  ex  parte  application  on  behalf  of  the  plaintiff,  for 
an  order  that  the  Clerk  of  Records  and  Writs  might  be  directed  to 
give  his  certificate  that  the  cause  was  ready  for  hearing.  The  cer- 
tificate had  been  refused  under  the  following  circumstances. 

The  bill  was  filed  against  several  defendants,  and  against  four 
of  these  no  direct  relief  was  prayed.  The  plaintiff  had  served 
three  of  these  four  with  a  copy  of  the  bill  under  the  23d  order  of 
the  26th  August,  1841,  but  having  failed  to  discover  the  fourth  so 
as  to  serve  him,  the  bill  had  been  amended  by  striking  him  out  as 
a  formal  party  and  making  him  a  substantive  party  to  the  record  ; 
no  other  amendment  was  made.  The  cause  then  proceeded  regu- 
larly ;  but  a  copy  of  the  amended  bill  was  not  served  upon  the 
three  defendants  who  had  been  served  with  a  copy  of  the  original 
bill.  The  plaintiff  considering  that  the  cause  was  ready  to  be  set 
down,  applied  for  the  usual  certificate  to  enable  him  to  set  it  down, 
but  the  Clerk  of  Records  and  Writs  refused  to  give  that  certificate 

'  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  429 ;  Ord.  x.  11 ;  Anon.,  1  De  G.  &  S. 
321 ;  Braithwaite's  Fr.  615. 
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until  a  copy  of  the  amended  bill  had  been  served  upon  the  three 
defendants. 

Mrl  G.  L.  Russelly  for  the  plaintiff,  referred  to  Powell  v.  Cock- 
erell;(a)  and  stated  that  the  present  application  had  been  origi- 
nally made  to  the  Vice-Chancellor  Lord  Cbanwo'rth,  but  that  his 
Lordship  declined  to  make  any  order,  desiring  that  the  case  might 
be  mentioned  to  the  Lord  Chancellor. 

*249  *The  Lord  Chancellor. — There  is  no  real  difficulty 
in  the  present  case.  By  the  23d  order,  which  is  the  basis 
of  the  two  following  orders,  a  plaintiff  is  empowered  to  serve  a  party 
under  certain  circumstances,  "  with  a  copy  of  the  bill,  whether  the 
same  be  an  original  or  amended  or  supplemental  bill."  It  there- 
fore must  be  assumed,  that  the  object  of  the  order  was,  that  the 
party  on  whom  it  was  intended  to  serve  a  copy  of  the  bill  was  to 
be  served  with  the  copy,  whether  it  was  the  original,  amended,  or 
supplemental  bill,  in  order  that  he  might  exercise  his  discretion  as 
to  appearance,  after  having  been  so  served ;  and  the  order  supposes 
that  the  copy  served  ha^  provided  the  defendant  with  the  whole  of 
the  case  made  by  the  plaintiff.  The  decision  in  Powell  v.  Cock- 
erell,  (a)  which  has  been  referred  to,  would  only  be  applicable  in 
the  present  instance  to  the  case  of  the  fourth  defendant  who  has 
been  made  a  substantive  defendant  by  amendment,  and  not  to  that 
of  the  three  other  defendants  who  have  been  served  with  a  copy 
of  the  bill.  I  should  not  be  warranted  in  assuming  that  the 
amendment  made  could  not  in  any  manner  affect  these  three  de- 
fendants, and  unless  I  did  so  it  would  become  necessary,  in  this 
and  every  similar  case,  to  consider  how  far  a  defendant  not  served 
might  be  affected. 

It  seems  to  me  that  the  23d  order  was  made  to  provide  for  tiie 
case  of  a  defendant  who  had  full  notice  of  all  the  proceedings  in 
the  cause,  and  that  a  correct  view  has  been  taken  of  the  orders  in 
requiring  the  three  defendants  to  be  re-served. 

(a)  4  Hare,  565;  S.  C,  10  Jur.  243. 
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1851.    February  16, 16,  17.    March  27. 

Bj  indenture  between  the  plaintiff  of  the  one  part  and  the  defendants  who  were 
partners  in  a  certain  manufacture  of  which  the  plaintiff  had  been  the  patentee 
of  the  other  part,  it  was  stipulated  that  the  plaintiff  should  haVe  the  conduct 
and  management  of  the  business  and  that  the  remuneration  which  he  should 
receive  in  respect  of  his  services  should  be  such  a  sum  of  money  as  would  be 
equal  to  40Z.  per  cent,  upon  the  net  profits,  that  a  reduced  amount  should  be 
paid  to  his  executors  in  the  event  of  his  death  until  the  expiration  of  the 
license,  that  the  plaintiff  might  purchase  the  business  on  certain  terms,  that 
the  defendants  might  determine  the  plaintiff^s  engagement  as  manager  if  he 
should  not  in  every  respect  perform  the  covenants  contained  in  the  indenture, 
but  that  so  long  as  he  continued  to  observe  them  his  appointment  as  manager 
should  be  irrevocable  during  the  continuance  of  the  license,  and  that  nothing 
therein  contained  should  extend  to  constitute  a  partnership.  Hdd,  there 
being  an  absence  of  every  incident  of  partnership  except  that  of  sharing  in 
the  profits,  that  that  circumstance  alone  did  not  constitute  the  indenture  a 
contract  of  partnership,  but  that  it  amounted  only  to  a  contract  of  hiring  and 
service.* 


"  S.  C,  15  Jur.  591 ;  20  L.  J.  Ch.  401.  • 

'  The  principle  of  this  decision  seems  to  be  well  supported  both  by  the  £ng- 
^lish  and  American  authorities.  Denny  v.  Cabot,  6  Met.  82;  Pratt  r.  Langdon, 
12  Allen,  544;  Loomis  v.  Marshall,  12  Conn.  69;  Bradley  v.  White,  10  Met. 
SOS;  Turner  v.  Bissell,  14  Pick.  192;  Rice  v.  Austin,  17  Mass.  197;  Allen  v. 
Dunn,  15  Maine,  295 ;  Perine  v,  Hankinson,  6  Halst.  181 ;  Ileckert  v,  Fegely, 
6  Watts  &  S.  130 ;  Vanderburg  v.  Hall,  20  Wend.  70 ;  Burckle  v.  Eckart,  1 
Denio,  337 ;  Holmes  v.  Old  Colony  R.R.  Corp.,  5  Gray,  58 ;  Atherton  e.  Litton, 
44  N.  H.  452 ;  Muzzy  r.  Whitney,  10  John.  228 ;  Beecham  v,  Dodd,  3  Harr. 
485;  Simpson  v.  Felt,  1  McCord  Ch.  219;  Rawlinson  v.  Clarke,  15  M.  &  W. 
292;  Geddes  V.  Wallace,  2  Bligh,  270;  Judson  v.  Adams,  8  Cush.  550;  Miller 
V,  Bartlett,  15  Serg.  &  R.  137  ;  Dunham  v.  Rogers,  1  Barr,  2^5 ;  Ileimstreet  v, 
Howland,  5  Denio,  68 ;  Everett  v.  Coe,  5  Denio,  180 ;  Grosier  v.  Atwood,  4  • 
Pick.  234;  Coffin- v.  Jenkins,  3  Story,  108;  Baxter  v.  Rodman,  3  Pick.  435; 
Bishop  V.  Shepherd,  23  Pick.  494;  Tobias  v.  Bliss,  21  Yt.  544;  Bowyer  o. 
Anderson,  2  Leigh,  550 ;  Scott  v,  Campbell,  80  Ala.  728 ;  Story  Partn.  §§  33, 
34;  Collyer  Partn.  (5th  Am.  ed.),  §§  25-40,  and  notes ;  1  Lindley  Partn.  (Eng. 
ed.  I860),  13  et  seq.;  3  Kent,  24,  29,  and  notes;  Hitchings  v.  Ellis,  12  Gray, 
449;  Lamb  v.  Grover,  47  Barb.  (N.  Y.)  317;  BuUen  v.  Sharp,  L.  R.,  1  C.  P. 
86;  Cox  V,  Hickman,  8  H.  L.  Cas.  266 ;  Harringtons.  Churchward,  6  Jur.  N.  S. 
576 ;  29  L.  J.  Ch.  521 ;  8  W.  R.  302.  It  has  been  maintained  in  several  late 
cases  in  England  that  the  test  of  partnership  is  not  simply  whether  the  alleged 
partner  was  to  receive  a  share  of  profits,  but  whether  he  constituted  his  alleged 
copartners  his  agents  for  carrying  on  business.    The  receipt  of  profits,  though 
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The  plaintiff  being  dismissed  by  the  defendants  from  their  service,  filed  his  bill 
for  an  injunction  to  restrain  the  defendants  from  excluding  him  from  the 
management.  Held,  discharging  the  injunction  which  had  been  granted  by 
the  yice-Chancellor,  that  the  contract  being  of  hiring  and  service  v^as  one  of 
which  specific  performance  could  not  be  enforced.' 

This  was  a  motion  by  the  defendants  Lemuel  Brockelbank  and 
Arthur  Pinch,  by  special  leave,  to  discharge  an  order  of  the  Vice- 
Ghancellor  Lord  Cranworth,  dated  the  10th  February,  1861,  re- 
straining them  from  excluding  the  plaintiff  Alexander  Southwood 
Stocker  from  the  manufactory  in  the  bill  mentioned,  or  in  any 
mamier  interfering  with  his  access  thereto  as  the  manager  and 
conductor  of  the  business,  and  from  excluding  him  from  the 
management  and  conduct  of  the  business  or  in  any  way  prevent- 
ing him  from  managing  and  conducting  the  same  according  to  the 
provisions  of  a  certain  indenture  dated  the  16th  April,  1850. 

The  bill  was  filed  on  the  5th  December,  1850 ;  and  the  question 
as  to  whether  the  plaintiff  was  entitled  to  tlie  injunction  which  he 
had  obtained  turned  mainly  on  the  provisions  of  the  indenture  of 
the  16th  April,  1850,  whereby  his  interest  in  a  patent  for 
*  251  the  making  *  and  vending  certain  boxes  or  holders  for 
matches  aud  other  articles  according  to  the  principle  men- 
tioned in  the  patent  became  vested  in  the  defendants,  with  certain 
stipulations  in  favour  of  the  plaintiff  as  to  superintendence  and* 
remuneration.  Tlie  provisions  of  the  indenture,  so  far  as  they  are 
material  for  the  purposes  of  this  report,  were  to  the  following 
effect :  — 

After  reciting  that  the  plaintiff  had  obtained  the  letters-patent, 
and  that  the  license  to  work  them  had,  by  assignment  from  other 
parties  to  whom  it  had  been  originally  granted  by  the  plaintiff, 

*  cogent,  is  not  conclusiTe  evidence  of  a  partnership.  English  and  Irish  Chardi 
and  University  Assurance  Society,  In  re,  1  H.  &  M.  85;  II*  W.  R.  681 ;  8  L, 
T.  N.  S.  724 ;  Wheatcroft  v,  Hickman,  9  C.  B.  N.  S.  47 ;  8  H.  L.  Cas., 
268 ;  7  Jur.  N.  S.  105 ;  80  L.  J.  C.  P.  125 ;  8  W.  R.  754 ;  Kitshaw  v.  Jukes, 
8  B.  &  S.  847 ;  82  L.  J.  Q.  B.  217 ;  9  Jur.  N.  S.  1281 ;  Bullen  t?.  Sharp, 
L.  R.  1  C.  P.  86;  12  Jur.  N.  S.  247;  35  L.  J.  C.  P.  105;  14  W.  R.  888; 
14  L.  T.  N.  S.  72,  Exch.  Cham.  It  is  now  provided  by  statute  in  England 
that  no  contract  for  the  remuneration  of  a  servant  or  agent  of  any  person  en- 
gaged in  any  trade  or  undertaking,  by  a  share  of  the  profits  of  such  trade  or 
undertaking,  shall  of  itself  render  such  servant  or  agent  responsible  as  a  partner 
therein,  or  give  him  the  rights  of  a  partner.  28  and  29  Vict.  c.  86,  §  2. 
*  See  Brett  v.  The  India  and  London  Shipping  Company,  12  W.  R.  597. 
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become  vested  for' the  remainder  of  a  term  of  fourteen  years  com- 
mencing from  the  4th  May,  1848,  in  the  defendants  L.  Brockelbank,. 
A.  Finch,  and  J.  E.  Beveridge  as  partners,  and  that  they  i^ere 
desirous  of  securing  the  services  of  the  plaintiff  as  the  manager 
of  the  business  of  their  partnership,  and  that  the  plaintiff  had 
consented  to  engage  himself  to  them  as  such  manager,  —  It  was 
witnessed  that,  in  consideration  of  the  covenants  and  agreements 
entered  into  by  the  defendants,  the  plaintiff  for  himself,  his  heirs, 
executors,  and  administrators,  did  thereby  covenant,  promise,  and 
agree  with  and  to  the  said  L.  Brockelbank,  J.  E.  Beveridge,  and  A. 
Finch  as  partners,  their  executors,  administrators,  and  assigns,  and 
with  each  and  every  of  them  in  manner  following;  that  is  to  say, 
that  he,  the  plaintiff,  would  truly  and  faithfully  serve  the  said 
partners  as  manager  of  their  said  partnership  business  for  the 
term  then  unexpired  of  and  in  the  said  letters-patent,  unless 
prevented  by  death  or  other  unavoidable  cau^e  or  by  the  partners 
ceasing  to  carry  on  the  same  or  to  perform  some  or  one  of  the 
covenants  and  conditions  on  their  part  to  be  observed  and  per- 
formed according  to  the  true  intent  and  meaning  of  the  indenture, 
and  conduct  such  management  in  every  respect  in  accord- 
ance with  the  stipulations  and  agreements  *  expressed  and  *  252 
contained  in  the  indenture  of  license  therein  mentioned, 
and  particularly  would  not  wilfully  do  or  cause  to  be  done  in  the 
course  of  such  management  any  act,  matter,  or  thing  which  might 
occasion  a  forfeiture  of  the  said  license  or  prejudice  or  hinder  the 
said  partners  in  working  the  said  patent  invention  to  the  best 
advantage ;  that  the  plaintiff  whilst  he  should  continue  to  be  such 
manager  should  manage  and  superintend  the  manufacture  of  the 
articles  to  be  manufactured  by  the  said  partners  under  the  said 
last-mentioned  license  in  every  respect  according  to  the  terms  and 
ezfgendes  of  the  said  license  and  to  the  reasonable  satisfaction  of 
the  partners,  and  in  the  manner  most  conducive  to  the  benefit  of 
the  business,  and  duly  exercise  all  the  powers  and  authorities 
thereinafter  conferred  upon  him  with  respect  thereto,  and  duly 
account  for  and  from  time  to  time  pay  all  such  moneys  and  securi- 
ties as  should  come  to  his  hands  as  manager  into  the  banking- 
house  for  the  time  being  of  the  partners  to  their  credit,  except  only 
SQch  moneys  as  he  should  properly  expend  under  any  of  the 
powers  therein  contained,  or  which  in  order  to  meet  the  immediate 
demands  of  the  management  of  the  business  he  might  be  author^ 
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ized  by  the  partners  to  retain,  and  also  keep  at  the  place  ivhere 
for  the  time  being  the  business  should  be  carried  on,  all  necessary 
and  proper  books  of  account,  letters,  copies  of  letters,  vouchers,  and 
psipers  relating  to  the  said  business,  and  allow  the  said  partners 
and  all  persons  authorized  by  them  in  writing  in  that  behalf  at  all 
times  to  inspect  and  copy  out  the  same,  and  also  from  time  to 
time  make  or  cause  to  be  made  in  such  books  of  account  all  such 
entries  as  are  usually  made  in  books  of  account  kept  by  persons 
engaged  in  business  similar  to  the  business  of  the  said  partnership, 

and  generally  while  he  should  li^ontinue  to  be  manager, 
*253    diligently  carry  on  the  business  *and  conduct  the  affairs 

thereof  on  behalf  of  the  partners  and  devote  a  suflScient 
portion  of  his  time  and  attention  thereto,  and  use  his  best  en- 
deavours to  advance  the  same  for  the  benefit  of  the  partners ; 
that  the  plaintiff  should  not  at  any  time  while  he  should  continue 
manager  make  or  cause  or  procure  to  be  made  any  of  the  articles 
or  things  comprised  within  the  said  patent  or  specification  thereof 
except  for  the  benefit  and  account  of  the  partners,  or  enter  into, 
undertake,  or  engage  in  any  business  or  employment  whatsoever 
except  his  employment  as  manager  unless  he  should  have  been 
authorized  in  writing  so  to  do  by  the  partners ;  and  further  that 
the  plaintiff  should  not  nor  would,  after  receiving  notice  in  writing 
from  the  said  partners  not  so  to  do  persist  in  any  course  of  man- 
agement of  the  business  which  should  be  expressed  in  such  notice 
as  a  course  not  to  be  persisted  in  or  which  should  be  reasonably 
objectionable  to  the  partners  or  be  injurious  to  their  interest  in  the 
business ;  that  if  at  any  time  when  the  plaintiff  should  be  such 
manager  he  should  become  bankrupt  or  insolvent,  or  should  sus- 
pend payment  in  the  ordinary  acceptance  of  the  term,  or  should 
not  in  every  respect  observe  and  perform  the  covenants  therein 
contained  on  his  part,  then  and  in  any  of  the  said  cases  it  should 
be  lawful  for  the  partners  by  giving  twenty-one  days  notice  in 
writing  under  their  hands  to  the  plaintiff  or  leaving  the  same  for 
him  at  his  usual  or  last-known  place  of  abode  in  England,  to 
determine  his  engagement  as  such  manager,  and  upon  the  expirar 
tion  of  such  notice  his  engagement  as  such  manager  should  be 
determined ;  that  immediately  after  any  such  determination  of  the 
management  of  the  plaintiff,  all  covenants  contained  in  the  inden- 
ture on  the  part  of  the  said*L.  Brockelbank,  J.  E.  Beveridge,  and 
A.  Finch,  and  each  or  either  of  them  with  the  plaintiff^  his 
[192] 


STOCKEB  V.  BBOCKELBAKK.  *  258 

executors  or  administrators,  should  become  null  and  *  void  *  264 
to  all  intents  and  purposes,  and  thenceforth  the  plaintiff,  his 
executors,  administrators,  or  assigns,  or  any  of  them,  should  have 
no  remedy  whatever  against  the  said  partners  or  any  or  either  of 
.  them  or  their  or  either  of  their  heirs,  executors,  administrators,  or 
assigns  in  respect  of  such  covenants  or  any  of  them  or  any  breach 
or  non-observance  thereof  except  so  far  as  such  breach  or  non- 
observance  might  have  happened  previously  to  the  determination  of 
the  said  management. 

It  was  by  the  indenture  further  witnessed  that,  in  consideration 
of  the  services  to  be  rendered  by  the  plaintiff,  the  plaintiff  and  the 
said  L.  Brockelbank,  J.  E.  Beveridge,  and  A.  Finch,  respectively 
covenanted  in  the  manner  following,  that  is  to  say,  that  there 
should  be  quarterly  general  accounts  of  debts  and  credits  kept  for 
the  purpose  of  ascertaining  the  amount  of  salary  to  be  from  time 
to  time  paid  to  the  plaintiff;  that  if  and  so  long  as  the  plaintiff 
should  perform,  fulfil,  and  keep  the  several  covenants  and  agree- 
ments on  his  part  thereinbefore  contained,  they  the  said  partners 
should,  during  the  continuance  of  their  partnership,  and  if  either 
of  them  should  die  before  the  expiration  of  the  license  to  them 
thereinbefore  mentioned,  that  then  the  survivors  or  survivor  of 
them,  their  or  his  executors  or  administrators,  should,  during 
the  then  unexpired  residue  of  such  license,  employ  him,  the 
plaintiff,  as  manager  of  their  said- partnership  business  upon  the 
terms  and  in  manner  thereinafter  mentioned,  that  is  to  say,  that 
the  plaintiff  while  he  should  continue  to  be  such  manager,  should 
have  the  management  and  superintendence  of  the  articles  to  be 
manufactured  under  the  said  license,  and  should  with  the  sanction 
of  the  partners,  but  not  otherwise,  h&ve  from  time  to  time  the 
employment,  dismissal,  and  re-employment  of  such  servants 
and  workmen  as  the  business  *  might  require,  and  from  *  255 
time  to  time  determine  the  amount  of  their  wages,  and  pay 
or  cause  to  be  paid  the  same  out  of  the  moneys  of  the  partnership 
which  should  come  to  or  be  left  in  his  hands  as  such  manager,  and 
out  of  such  moneys  purchase  or  provide  all  such  machinery,  imple- 
ments, apparatus,  and  other  articles  as  might  from  time  to  time  be 
required  for  the  effectively  carrying  on  of  the  business,  and  cause 
the  same  respectively  to  be  renewed  and  repaired  as  occasion  might 
require,  and  make  all  reasonable  purchases  that  might  be  from 
time  to  time  required  for  the  effectually  carrying  on  of  the  busi- 
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ness,  they  the  said  partners  from  time  to  time  supplying  the  plain- 
tiff with  such  a  reasonable  amount  of  money  as  might  bo  required 
for  the  several  purposes  therein  mentioned ;  that  all  articles  manu- 
factured by  the  said  partners  under  the  said  license  should  be 
marked  "  A.  S.  Stocker,  Patentee ; "  that  as  a  remuneration  to  the 
plaintiff  for  the  services  to  be  rendered  by  him  as  such  manager, 
and  as  an  inducement  to  him  to  engage  himself  to  and  remain 
with  the  said  partners  for  the  term  therein  mentioned,  the  said 
L.  Brockelbank,  J.  E.  Beveridge,  and  A.  Finch  for  themselves  and 
their  respective  heirs,  executors,  and  administrators,  did  thereby 
covenant,  promise,  and  agree  with  the  plaintiff,  his  executors,  admin- 
istrators, and  assigns,  that  in  addition  to  the  sums  of  500{.  and 
550/.  paid  to  him  as  in  the  indenture  before-mentioned,  the  part- 
ners in  the  said  business  should  within  sixty  days  after  the  expira- 
tion of  the  period  for  which  the  said  license  had  been  granted, 
provided  the  plaintiff  should  have  duly  observed  and  performed  all 
the  covenants  on  his  part  therein  contained,  but  not  otherwise,  pay 
or  cause  to  be  paid  unto  the  plaintiff  or  his  executors,  adminis- 
trators, or  assigns,  such  a  sum  of  money  as  should  be  equal  in 
amount  to  40/.  per  cent  on  the  then  capital  or  stock  of  the 

*  256    business  amounting  to  *  2100/.,  or  tlie  capital  represented 

by  such  amount  of  2100/.,  after  providing  for  all  such  liabili- 
ties affecting  the  capital  and  stock  of  the  business  as  ought  legiti- 
mately to  affect  the  same,  and  after  deducting  the  amount  or  value 
of  such  sum  or  sums  of  money,  stock,  machinery,  and  plant  as 
should  have  been  advanced  and  brought  into  the  business  by  the 
copartners  or  on  their  account  over  and  above  their  original  capi- 
tal of  2100/. ;  provided  always,  that  previously  to  the  declaration 
of  profits  at  any  time,  it  should  be  ascertained  that  after  allowing 
for  all  the  then  existing  liabilities,  the  then  clear  assets  of  the 
partnership  amounted  to  2100/.,  and  no  moneys  should  at  any 
time  be  divided  as  profits  unless  there  should  after  allowing  for 
the  amount  so  to  be  'divided  remain  as  such  clear  assets  of  the 
said  copartnership,  the  said  sum  of  2100/. ;  provided  also,  that  the 
said  sums  of  500/.  and  550/.  should  not  be  taken  into  account 
against  the  plaintiff;  that  the  said  partners  should,  as  from  tlie 
30th  March,  then  last  so  long  as  the  plaintiff  should  continue  such 
manager,  and  observe  and  perform  the  covenants  therein  contained 
on  his  part,  within  twenty-one  days  after  the  completion  of  every 
quarterly  account  and  valuation  to  be  made  andttaken  by  the 
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partners  in  the  manner  and  at  the  times  tiierein  mentioned,  pay  or 
caase  to  be  paid  to  the  plaintiff  by  way  of  salary  such  a  sum  of 
money  as  should  be  equal  to  402.  per  cent  on  the  net  profits  which 
daring  the  preceding  quarter  should  upon  the  making  up  of  such 
account  appear  to  have  been  made  by  the  business ;  that  if  the 
{daintiff  should  die  before  the  expiration  of  the  said  license,  and 
should  have  observed  all  the  covenants  therein  contained  on  his 
part,  the  amount  of  his  salary  to  be  calculated  on  the  footing 
tiiereinbefore  mentioned  up  to  the  day  of  his  death  should  be 
paid  to  his  executors,  administrators,  or  assigns  at  such  time 
*  as  the  same  would  have  been  payable  to  him  if  living,  and  *  257 
flienceforth  from  the  day  of  his  death  during  the  continu- 
ance of  the  said  license,  a  sum  of  money  equal  in  amount  to  80/. 
per  cent  of  the  net  profits  calculated  as  thereinbefore  mentioned, 
should  be  paid  to  his  executors,  administrators,  and  assigns  at  such 
times  as  the  salary  of  40/.  per  cent  would  have  been  payable ;  that 
the  appointment  of  the  plaintiff  as  manager  of  the  company, 
diould  be  considered  and  taken  as  an  appointment  irrevocable 
daring  the  continuance  of  the  said  license  granted  to  the  partners, 
unless  the  plaintiff  should  fail  to  observe  and  perform  some  or  one 
of  the  covenants,  conditions,  provisos,  and  agreements  on  his 
part  to  be  observed  and  performed. 

The  indenture  contained  a  power  for  the  plaintiff  to  purchase 
tile  business  if  the  partners  should  be  desirous  of  determining  the 
business  of  the  partnership  or  in  case  of  their  neglect  to  carry  on 
the  same  according  to  the  stipulations  of  the  indenture,  but  not 
if  the  determination  of  the  license  should  arise  from  any  default 
of  the  plaintiff;  and  it  was  expressly  provided  that  nothing  therein 
contained  should  extend  to  constitute  a  partnership  between  the 
plaintiff  and-  the  said  L.  Brockelbank,  J.  E.  Beveridge,  and  A. 
Knch.  The  indenture  also  contained  a  clause  for  referring  any 
differences  between  the  parties  to  arbitration. 

The  bill  stated  that  the  plaintiff  had  been  served  with  a  notice 
in  writing  signed,  by  the  defendants  to  the  effect  that  they  had 
determined  the  engagement  of  the  plaintiff  as  manager,  and 
alleged,  that  the  plaintiff  had  in  every  particular  observed  and 
performed  the  covenants  on  his  part  contained  in  the  indenture, 
.  and  that  no*  complaint  had  ever  been  made  or  expressed  to 
him  by  the  defendants  respecting  the  *  non-observance  or  •  258 
non-performance  of  any  of  the  covenants  prior  to  the  ser- 
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vice  of  the  notice :  it  prayed  an  injunction  in  the  terms  in  which 
it  was  granted  by  the  Vice-chancellor  Lord  Granworth. 

J.  E.  Beveridge  retired  from  the  partnership  previously  to  the 
plaintiff's  discharge  by  the  defendants. 

The  grounds  relied  on  by  the  defendants,  as  appeared  by  their 
affidavits,  in  support  of  their  right  to  discharge  the  plaintiff  from 
the  management  of  the  business  were  the  following  repeated 
breaches  of  covenant:  namely,  neglecting  to  keep  proper  accounts; 
going  twice  to  Paris,  and  absenting  himself  from  his  duties  as 
manager  wholly  and  entirely  for  long  periods  of  time  without  con- 
sent and  without  good  and  sufficient  cause ;  an  insufficient  dis- 
charge of  his  duties  at  other  times  by  attending-  for  not  more  than 
two  hours  a  day  on  the  average,  and  the  consequent  loss  to  the 
business  by  bad  work,  waste,  &g,  ;  assigning  the  patent  to  parties 
to  be  worked  by  them  in  France ;  making  and  procuring  to  be 
made  articles  within  the  patent  otherwise  than  for  the  benefit  and 
on  account  of  the  partners ;  introducing  a  foreigner  into  the  man- 
ufactory for  the  purpose  of  learning  the  business,  and  undertaking 
other  business  without  the  written  authority  of  the  defendants. 

The  evidence,  so  far  as  it  related  to  neglect  in  keeping  proper 
accounts,  was  met  by  an  allegation  on  the  part  of  the  plaintiff  that 
the  books  of  account  had  been  removed  by  the  defendants  from 
the  manufactory  to  an  office  in  the  city,  without  the  consent  of  the 
plaintiff.  With  respect  to  the  absences  in  Friance  without  leave, 
the  plaintiff  admitted  such  absences,  but  pleaded  illness, 
*  259  and  that  also  they  had  been  condoned  *  by  the  defendants. 
As  to  the  non-attendance  at  the  manufactory  for  more  than 
two  hours  a  day,  the  plaintiff  admitted  the  fact,  but  contended 
that  this  was  a  sufficient  portion  of  his  time.  The  plaintiff  also 
admitted  the  assignment  of  the  patent  to  parties  to  be  worked  in 
France  and  the  introduction  of  a  foreigner  into  .the  manufactory, 
but  submitted  that  these  acts  were  not  violations  of  his  covenants. 
He  further  admitted  that  since  his  second  return  from  Paris  his 
time  had  been  occupied,  partly  at  the  manufactory,  partly  in  trying 
experiments  to  lessen  the  expense  of  the  manufacture,  and  partly 
in  endeavouring  to  procure  a  patent  for  coating  metals  with  zinc, 
which  he  contended  would  be  fos  the  advantage  of  the  defendant's 
business. 

Mr.  RoU  and  Mr.  J.  V.  Prior ^  in  support  of  the  motion.  —  The 
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VIce-Chancellor  granted  ibis  injunction  on  some  supposed  ground 
that  the  plaintiff  had  established  a  case  of  partnership ;  but  the 
deed  expressly  provides  that  the  relationship  between  the  plaintiff 
and  the  defendants  was  not  to  be  considered  a  partnership. 
Assuming  for  a  moment  that  there  was  a  partnership  notwith- 
standing the  proviso,  jet,  inasmuch  as  there  are  express  powers  in 
the  deed  whereby  the  defendants  may  discontinue  all  connection 
with  the  plaintiff  within  twenty-one  days  after  notice,  it  at  most 
could  be  regarded  only  as  a  partnership  at  will;  and  it  is  well 
settled  that  in  such  cases  the  Court  never  interferes,  because  such 
interference  might  at  any  time  be  rendered  nugatory.  Another 
objection  to  this  injunction  is,  that  it  prejudges  the  whole  case, 
the  relief  in  equity  being  only  incident  to  the  proof  of  the  plain 
tiff's  Case  at  law  and  not  to  be  granted  until  the  hearing  of  the 
cause.  The  defendants'  affidavits  clearly  prove  that  the  plaintiff 
has  broken  his  covenant,  while  on  his  part  he  has  failed  to 
establish  even  a  colourable  case.  *  In  cases  of  specific  per-  *  260 
formance,  the  Court  never  grants  an  injunction  where  dam- 
ages can  be  recovered  at  law,  or  where  the  contract  cannot  be 
performed  in  all  its  parts.  Kimlerley  v.  Jennings^  (a)  Hills  v. 
Croll^  (6)  Dietrichsen  v.  C<ibbum,(jc)  In  the  present  case,  though 
the  Court  might  decree  the  defendants  to  admit  the  plaintiff  into  the 
manufactory,  it  could  not  enforce  on  them  his  dii*ections  as  to 
the  management  and  conduct  of  the  business.  In  Clarke  v. 
P^fce,  (rf)  Lord  Bldon  observed  that,  in  the  case  of  Morris  v.  Col- 
man^  (e)  the  defendant  had  expressly  covenanted  not  to  write  for 
any  other  theatre  than  the  Haymarket,  and  the  injunction  was 
reluctantly  granted  to  restrain  him  from  writing  in  breach  of  that 
express  covenant ;  but  he  added  that  the  Court  had  not  jurisdic- 
tion to  compel  a  party  to  write  reports  for  a  particular  person. 
In  Charlton  v.  Poulter^  Qg)  an  injunction  was  obtained  at  the  in- 
stance of  two  partners  against  a  third,  to  restrain  certain  acts 
whereby  the  partnership  business  was  entirely  obstructed,  but  it 
was  a  case  of  admitted  partnership,  and  the  injunction  was  only 
granted  with  a  view  to  a  dissolution.  The  terms  of  this  injunction 
are  most  ambiguous,  and  their  meaning  would  have  to  be  discussed 
on  amotion  to  commit  for  ever j  alleged  breach.     Earl  of  Ripon 

(a)  6  Sim.  840.  (d)  2  Wils.  167. 

lb)  2  Phil.  60.  («X  18  Ves.  437. 

.      (c)  2  Phil.  62.  (gj  .19  Yea.  148  n. 
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V.  ffobartj  (a)  Cother  v.  The  Midland  BaUway  C<nnpany,  (V) 
[They  also  referred  to  Bigby  v.  Tke  OraU  Western  Railway 
Company,  (c)] 

[The  Lord  Chancellor,  in  the  course  of  the  argument^  referred 
to  Bozon  T.  Farlow.  (rf)] 

» 

•  261        *  Mr.  W,  Page  Wood  and  Mr.  Glasse,  contra. — The  plain- 

tiflF  relies  upon  the  authority  of  Ball  v.  Coggs.  (<?)  In 
that  case  partners  in  certain  brass  works  agreed  with  a  party  that 
he  should  serve  them  as  manager  and  overseer  during  his  life,  and 
besides  a  stipulated  yearly  salary  should  receive  a  definite  sum  for 
every  hundred-weight  of  brass  wire  made  by  him  or  any  other 
person  during  his  life  ;  the  party  was  afterwards  discharged  «by  the 
partners :  it  was,  however,  held  that  he  was  entitled  to  the  whole 
of  the  allowance  during  his  life.  The  Court  will  never  permit  that 
an  individual,  having  such  an  interest  in  a  concern  as  the  plaintiff 
here  has,  should  be  forcibly  excluded  from  its  management,  and 
especially  when  the  right  to  manage  has  been  provided  for  by 
deed.  The  onus  lies  upon  the  defendants  to  show  that  the  plaintiff 
has  done  some  act  justifying  the  exclusion  here  complained  of:  we 
submit  that  no  such  case  is  made  out.  The  sole  object  of  the  in- 
junction obtained  by  the  plaintiff  is  to  prevent  a  course  of  proceed- 
ing being  adopted  by  the  defendants  contrary  to  the  terms  of  the 
indenture.  This  cannot  be  treated  as  the  case  of  a  partnership 
determinable  at  will,  for  the  deed  contains  express  provisions  that 
the  plaintiff  may  purchase  the  property,  and  also  in  the  event  of' 
his  death  for  certain  payments  to  be  made  to  his  representatives. 
[They  referred  to  Const  v.  Harris^  (jg')  Taylor  v.  Davis^  (A)  Die- 
trichsen  v.  Cabbum^  (i)  Charlton  v.  Poulter^  (ft)  Wilson  v.  Oreen- 
wood,  (I)  Morris  v.  Colmany  (m)  Clarke  v.  Price,  (n)  ] 

• 

*  262        *  Mr.  Bolt,  in  reply,  insisted  that  circumstances  of  mis- 

conduct and  breach  of  contract  on  the  part  of  the  plaintiff 
had  been  established  justifying  his  exclusion ;  that  the  defendants 


(o)  d  M.  &  K.  169. 

(6)  2  Pha.  469. 

(c)   2  Phil.  44. 

Id)  1  Mer.  469. 

(e)  1  Bro.  P.  C.  140, (Tom.  ed.). 

Ig)  Tarn.  &  R.  496.  * 
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(k)   19  Ves.  148  n. 
(i)    1  Swanit.  481. 
(m)  18  Ym.  437. 
(n)   2Wilf.  167. 
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were  only  bound  to  make  out  %pHmd  facie  case,  which  the  affidavits 
clearly  did,  Mann  v.  Stephens ;  (a)  and  that  the  plaintiff  would  be 
able  to  obtain  any  redress  to  which  he  was  entitled  by  an  action 
at  law. 

March  27. 

The  Lobd  Ohancellob,  after  referring  to  the  injunction  and  to 
die  provisions  of  the  deed,  observed  that  the  injunction  had  been 
granted  upon  the  ground  that  the  parties  had  created  the  relation 
of  partners  betwe^  themselves,  or  something  so  analogous  to  it 
as  to  entitle  the  plaintiff  to  all  the  rights,  so  far  as  management 
and  interference  were  concerned,  which  could  arise  out  of  the  con- 
tract of  partnership,  and  that  the  defendants  had,  without  showing 
any  just  ground,  attempted  to  exclude  him  from  all  interference  in 
such  management.  His  Lordship  then  proceeded  to  the  following 
effect :  — 

It  is  material  in  the  first  place  to  see  what  is  the  relation  which 
was  created  by  the  contract,  and  whether  it  is  one  of  partnership 
or  of  principal  and  agent.  The  contract  declares  in  express  t^rms 
that  it  is  not  the  intention  of  the  parties  to*  create  a  partnership :  ^ 
it  is  however  possible  that  an  interest  may  arise  out  of  the  contract 
which  may  by  law  e^ure  as  a  partnership,  although  contrary  to  the 
intention  of  the  parties.^  In  this  case,  if  there  be  a  partnership, 
it  can  only  result  from  the  interest  which  the  contract  gives  to  the 
|(laintiff.  Then  what  is  this  interest  ?  He  is  to  contribute 
*no  capital  and  sustain  no  loss,  his  credH  is  not  to  be  *268 
pledged,  he  is  to  manage  the  trade  according  to  the  direction 
of  the  defendants,  and  he  has  no  imcontroUable  discretion ;  the 
only  incident  to  the  contract  that  can  present  any  ground  for  the 
conclusion  of  partnership  is,  that  his  remuneration  depends  upon 
the  contingency  of  profits  being  made.  The  defendants,  having 
brought  in  capital  to  a  certain  amount,  are  to  share  no  profits  until 
the  capital  so  brought  in  shall  be  made  good  from  time  to  time  ; 
quarterly  accounts  are  to  be  made  up  in  a  prescribed  manner  of  the 

(a)  15  Sim.  377. 

'  See  as  to  the  effect  of  a  declaration  that  no  partnership  shall  exist,  Gill 
V,  Kuhn,  6  Serg.  &  R.  338 ;  Jordan  o.  Wilkins,  3  Wash.  C.  C.  110 ;  Scott  «. 
Campbell,  30  AU.  728 ;  X  Lindley  Fartn.  (Eng.  ed.  1860)  17. 

'  Pratt  9.  Langdon,  12  Allen,  644 ;  S.  C,  97  Mass.  97 ;  Brigham  v.  Clark, 
100  Mass.  430;  Bromley  v.  Elliot,  88  N.  H.  287. 
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profits  ;  and  the  plaintiff  is  to  receive  forty  per  cent  upon  the  profits 
which  shall  remain  upon  the  footing  of  such  account. 

The  contract  is  in  express  terms  one  of  hiring  and  service ;  and 
the  question  therefore  is,  whether  in  the  absence  of  every  incident 
of  partnership,  except  that  of  sharing  in  the  profits,  that  circum- 
stance constitutes  a  partnerahip,  and  I  am  of  opinion  upon  princi- 
ple and  authority  that  it  does  not.  There  is  nothing  in  common 
between  tlie  parties,  neither  cajntal,  liability,  nor  participation  in 
loss.  The  plaintiff  has  neither  the  liability,  nor  the  authority,  nor 
the  interest  of  a  partner :  he  could  not  be  joined  as  a  plaintiff  in 
any  legal  proceeding  to  sDssert  the  rights  of  the  partnership,  nor 
could  he  be  made  defendant  in  respect  of  any  partnership  liability ; 
and,  as  before  stated,  the  contract  throughout  speaks  of  service 
and  requires  him  to  obey  directions  at  the  p^ril  of  a  determination 
of  the  contract.  No  principle  was  stated  during  the  argument 
upon  which  the  contract  was  contended  to  enure  as  a  partnership ; 
but  the  fact  was  frequently  adverted  to  that  the  plaintiff  was  en- 
titled to  forty  per  cent  upon  the  profits  before  the  firm,  which  con- 
sisted of  three  persons  at  first  and  afterward  of  two,  were  entitled 

to  participate.  Now  whether  the  plaintiff  was  to  be  paid  one 
•  264    per  cent  upon  the  profits  or  forty  •  would  make  no  difference 

in  principle ;  and  if  the  forty  per  cent  was  but  a  mode  of 
measuring  the  amount  of  wages,  salary,  or  remuneration,  I  do  not 
think  that  its  being  contingent  upon  profits  has  any  effect  in  creat- 
ing a  partnership.  There  are  many  special  terms  contained  in  the 
contract  applicable  to  different  events  and  contingencies ;  but  as 
none  of  tlie  contingencies  have  happened,  and  as  the  terms  appear 
to  me  to  have  no  relation  to  the  question  of  partnership  or  not 
under  the  circumstances  that  existed  at  the  time  the  bill  was  filed, 
tiiey  do  not  appear  to  me  to  be  material  to  be  adverted  to.  I  repeat 
that  I  am  of  opinion  that  the  plaintiff  was  not  a  partner  in  the 
concern  carried  on  by  the  defendants. 

The  question  has  frequently  arisen  as  to  how  far  a  remuneration 
to  depend  upon  the  fact  of  profits  being  made,  and  the  an^ount  to 
be  measured  by  the  extent  of  profits  realized,  in  law  creates  a  part- 
nership, and  I  am  not  aware  of  any  case  in  which  it  has  been  held 
to  have  that  effect.^  The  case  of  Mair  v.  Glennie  (a)  is  very  anal- 
ogous to  the  present.     Mair  was  owner  of  a  ship  of  which  Young 

(a)  4  M.  &  S.  240. 
'  See  the  caaes  died,  ante,  p.  260  n.  (2). 
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was  the  master ;  the  ship  was  loaded  with  a  cargo  for  the  Havannah, 
and  was  to  bring  a  return  cargo  for  the  ^Baltic ;  the  whole  cargo 
belonged  to  Mair,  and  the  adventure  was  to  be  at  his  expense : 
Yoong  was  to  manage  the  voyage  and  the  adventure,  and  to  receive 
for  his  remuneration  one-fifth  of  the  profit;  but  Young  was  to 
obey  Mair's  instructions :  the  proceeds  of  the  ship  and  cargo  came 
into  the  hands  of  the  defendants  :  Mair  became  bankrupt,  and  the 
action  was  brought  by  his  assignee  to  recover  the  proceeds  of  the 
ship  and  cargo :  it  was  contended,  on  the  part  of  the  defendants, 
that  Young  was  a^  partner  in  respect  of  the  one-fifth  share 
*  of  the  profits  contracted  to  be  paid  him  in  lieu  of  wages :  *  265 
Lord  Ellenborough  said,  tliat  if  because  the  payment  of 
the  captain's  wages  was  to  depend  as  to  its  amount  upon  the  profits, 
then  every  seaman  in  a  Greenland  voyage  would  be  a  partner  with 
the  owner ;  that  there  was  no  pretence  for  saying  that  the  captain 
was  a  partner  because  his  wages  were  to  be  regulated  by  a  reference 
to  a  calculation  of  the  profits ;  that  that  point,  therefore,  might  be 
laid  out  of  the  case  :  Mr.  Justice  Le  Blanc  said,  in  substance,  it 
was  impossible  the  agreement  could  be  deemed  to  constitute  a  part- 
nership :  Mr.  Justice  Batlet  said  there  was  no  pretence  for  saying 
the  captain  was  a  part  owner  ;  Mr.  Justice  Dampibr  also  negatived 
the  partnership.  I  am  unable  to  distinguish  the  case  of  Mair  v. 
Olennie  (a)  from  the  present.  The  only  other  case  to  which  I 
need  particularly  advert  is  Hesketh  v.  Blanchardy  (6)  which  was  an 
action  for  money  paid :  the  defendants  were  executors  of  Robert- 
son, who  was  captain  of  a  ship  and  about  to*  go  on  a  foreign  voyage 
and  was  desirous  to  take  out  a  quantity  of  provisions,  but  having 
no  credit  he  requested  the  plaintiff  to  order  the  goods  upon  his 
(the  plaintiff's)  credit  upon  an  agreement  to  allow  the  plaintiff 
half  the  prbfits  of  the  adventure  :  the  goods  were  purchased  upon 
the  joint  credit :  the  plaintiff  afterwards  paid  for  the  goods,  and 
the  ac^on  was  brought  to  recover  the  amount  from  Robertson's 
executors:  the  defendants  contended  that  the  agreement  con- 
stituted a  partnership,  and  that  the  action  was  not  maintainable, 
or  at  all  events  for  not  more  than  a  moiety :  the  Court  held,  that 
as  between  the  parties  there  was  no  partnership,  although,  as  re- 
garded third  parties,  there  was  a  partnership  by  reason  of  the 
plaintiff's    participation    in   the    profits ;    but    as  between    the 

(a)  4  M.  &  S.  240.  (6)  4  East,  144. 
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*  266    parties  it  was  *  but  a  mode  of  regulating  the  compensation 

for  tlie  plaintiff's  trouble  and  credit  Now  these  two  cases 
appear  to  me  to  go  vastly  beyond  the  present,  which  I  own  strikes 
me  in  this  respect  as  a  simple  case.  There  are  other  cases  of  which 
I  will  only  mention  the  names  which  appear  to  me  to  bear  strongly 
upon  the  point:  Ex  parte  Hamper^ (a)  Smith  y.  Watson, (b} 
Wilkinson  v.  Frasier.  (c) 

Now  if  in  this  case  there  was  no  partnership,  and  it  was  simply 
a  contract  of  hiring  and  service,  the  remuneration  to  be  measured 
with  reference  to  the  amount  of  the  profits  of  the  business,  I  know 
of  no  instance  where  it  has  been  supposed  that  a  contract  of  hiring 
and  service  could  be  made  the  subject  of  an  application  to  this 
Court  if  the  employer  claimed  the  right  to  discharge  his  agent  or 
to  dismiss  his  servant  or  manager. 

Now  there  was  another  point  which  I  will  only  advert  to  very 
shortly,  because  I  consider  the  first  poiat  to  decide  the  case;  It  is 
said  that  there  was  no  breach  of  covenant  on  the  part  of  the  plain- 
tiff: that  will  hereafter  have  to  be  decided  at  law,  and  I  will  there- 
fore only  shortly  advert  to  it.  I  own,  however,  that  it  appears  to 
me  to  be  clearly  manifest  that  tliere  has  been  a  breach  of  the 
covenant,  and  this  breach  does  not  depend,  according  to  my  view 
of  the  matter,  upon  the  affidavits  of  the  defendants,  for  I  think  it 
is  apparent  on  the  affidavits  filed  on  the  part  of  the  plaintiff. 

His  Lordship  here  commented  on  the  contents  of  the  affi- 

*  267    davits,  and,  after  observing  on  the  inconvenience  *  which 

would  necessarily  arise  by  compelling  the  parties  by  injunc- 
tion to  continue  their  relation  to  each  other  till  the  heaiing  of  the 
cause,  proceeded  as  follows :  — 

Now  the  injunction  in  this  case  must  have  been  granted^  if  at 
all,  with  a  view  to  a  specific  performance  of  the  contract  at  the 
hearing ;  but  it  appears  to  me  that  the  contract  was  one  of  which 
the  specific  performance  could  not  be  enforced.  This  of  itself 
would  be  a  ground  against  granting  the  injunction,  which  is  a 
remedy  afforded  only  where  tlie  property  in  question  requires  to  be 
protected  until  the  rights  of  the  parties  can  be  decided  upon  at  the 
hearing  of  the  cause. 

The  case,  as  I  have  before  said,  is  not  one  of  partnership,  but  of 
hiring  and  service,  and  being  such,  this  Court  would  not  interfere 

(a)  17  Ves.  403.  (6)  2  B.  &  C.  401.  (c)  4  £ip.  182. 
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to  compel  the  continuance  of  the  relation  between  the  parties,  even 
if  there  were  no  breach  of  covenant  by  the  plaintiff.  I  think,  how- 
ever, that  matters  appear  in  these  affidavits  which  make  it  very 
d<HibtfuI  whether  the  plaintiff  has  not  put  an  end  to  the  contract 
by  the  course  that  he  has  pursued :  that,  however,  will  be  decided 
elsewhere,  as  he  has  brought  his  action,  and  if  he  establishes  that 
he  has  been  dismissed  without  a  just  cause,  he  may  recover  com- 
pensation. The  6rder,  therefore,  granting  the  injunction  must  be 
discharged. 


*  In  the  Matter  of  PIGOTT,  a  Lunatic.  *  268 

1851.    April  16. 

Order  in  tbe  naiore  of  a  stop-order  granted  on  the  application  of  the  assignees 
of  the  interest  Of  the  sole  next  of  kin  of  a  lunatic,  but  dispensing  with  notice 
to  the  assignees  of  any  applications  in  the  matter  except  those  respecting 
payments  to  the  next  of  kin.' 

In  this  case  Anne  De  Bolleville,  the  sole  next  of  kin  of  the 
lunatic,  had,  by  deed  assigned  her  expectant  interest  in  funds  in 
a  cause  to  which  the  lunatic  was  absolutely  entitled,  and  also  in 
funds  standing  in  the  name  of  the  Accountant-Geueral  in  the 
lunacy,  and  all  other  the  personal  estate  of  the  lunatic  to  which 
she  might  become  entitled,  to  her  sons ;  and  she  now  joined  theni 
in  petitioning  that  no  part  of  such  funds  or  the  accumulations  or 
any  part  of  the  personal  estate  of  the  lunatic  might  be  disposed  of 
without  notice  to  the  sons  as  assignees  or  the  survivor  of  them  or 
the  representatives  of  such  survivor,  unless  upon  the  application 
of  the  committee  for  the  time  being  of  the  lunatic's  estate. 

Mr.  Grove,  in  support  of  the  petition,  cited  £»  re  Moore,  (a) 
and  In  re  Alchin.  (V) 

The  Lord  Chancellor.  —  I  should  have  doubted  the  propriety 
of  making  any  such  order  as  prayed,  had  not  similar  orders  been 
made  on  several  occasions.    It  appears  to  me  that  it  will  be  quite 

(a)  1  Mac.  &  G.  103.  (6)  1  Mac.  &  G.  108,  note  (a). 

>  See  S  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1G94. 
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sufficient  for  the  security  of  the  assignees,  that  no  order  should  be 
made  for  the  benefit  of  the  next  of  kin  without  notice  to  them.  I 
cannot  allow  the  rights  of  creditors  to  be  interfered  with,  or  the 
general  administration  of  the  lunatic's  estate  to  be  restrained 
*  269  in  the  manner  proposed ;  and  the  order,  *  therefore,  inust 
be  confined  to  the  funds  in  the  lunacy,  and  no  notice  should 
be  required  to  be  given  to  the  assignees  of  any  applications  except 
those  relating  to  payments  to  Anne  De  Bolleyille. 

The  form  of  the  order,  as  drawn  up,  was,  that  the  Accountant- 
General  should  not  transfer,  sell  out,  or  otherwise  dispose  of  any 
part  of  the  funds  in  the  lunacy  or  of  the  accumulations  to  any  per- 
son or  persons  claiming  in  right  of  or  under  the  petitioner  Anne 
De  Bollcville,  without  notice  to  the  petitioners,  the  assignees  of  her 
interest,  or  the  survivor  of  them. 


In  the  Matter  of  WOODS,  a  Bankrupt. 

1851.    May  2. 

The  198th  section  of  the  Bankrupt  Law  Consolidation  Act,  12  &.13  Vict.  c.  106, 
providing  that  forthwith  after  the  bankrupt  shall  have  passed  his  last  examina- 
tion the  Court  shall  appoint  a  public  sitting  for  the  allowance  of  his  certificate, 
at  which  sitting  the  assignees  or  any  creditor  having  given  three  clear  days 
notice  may  be  heard  in  opposition  to  such  certificate ;  Hddj  that  the  com- 
missioner was  justified  in  adjourning  such  meeting  on  the  application  of  a 
creditor  desirous  of  opposing  the  granting  of  the  certificate,  but  who  had 
failed  to  give  the  three  days  notice. 

This  was  an  appeal,  in  the  form  of  a  special  case,  from  the 
judgment  of  the  Vice-Chancellor  Knight  Bruce  sitting  in  bank- 
ruptcy, dismissing  the  petition  of  appeal  of  the  bankrupt  from 
the  decision  of  the  commissioner,  under  the  following  circum- 
stances :  — 

By  the  198th  section  of  the  Bankrupt  Law  Consolidation  Act 

(12  &  18  Vict.  c.  106)  it  is  enacted,  "  that  forthwith  after  the 

bankrupt  shall  have  passed  his  last  examination,  the  Court  shall 

appoint  a  public  sitting  for  the  allowance  of  his  certificate, 

•  270    (whereof  *  and  of  the  purport  whereof,  twenty-one  days 

notice  shall  be  given  in  the  London   Gazette,  and  to  the 
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solicitor  of  the  assignees),  and  at  such  sitting  the  assignees  or  any 
of  the  creditors  of  such  bankrupt  who  shall  have  given  to  the 
registrar  of  the  Court  three  clear  days  notice  in  writing  of  his 
intention  to  oppose  may  be  heard  against  the  allowance  of  such 
certificate ;  and  the  Oourt,  having  regard  to  the  conformity  of  the 
bankrupt  to  the  law  of  bankruptcy  and  to  his  conduct  as  a  trader 
before  as  well  as  after  his  bankruptcy  and  whether  the  allowance 
of  such  certificate  be  opposed  by  any  creditor  or  not,  shall  judge 
of  any  objection  against  allowing  such  certificate,  and  either  find 
the  bankrupt  entitled  thereto  and  allow  the  same,  or  refuse  or 
suspend  the  allowance  thereof,  or  annex  such  conditions  thereto 
as  the  justice  of  the  case  may  require." 

The  commissioner  having,  in  pursuance  of  the  above  section, 
appointed  a  public  sitting  to  be  held  on  the  21st  December,  1850, 
for  the  allowance  of  the  bankrupt's  certificate,  the  assignees 
appeared  and  offered  no  opposition.  George  Baker,  however, 
being  one  of  the  creditors  of  the  bankrupt,  but  who  had  omitted 
to  give  the  three  days  notice  required  by  the  statute,  appeared 
and  prayed  to  be  heard  in  opposition,  alleging  that  the  omission 
to  give  the  notice  was  the  result  of  accident.  The  commissioner 
thereupon  made  an  order,  adjourning  the  meeting  generally,  and 
appointing  a  public  sitting  for  the  allowance  of  the  bankrupt's 
certificate  to  be  held  on  Friday  the  31st  January,  1851,  of  which 
sitting  due  notice  was  to  be  given  in  the  London  Gazette,  and 
directing  that  George  Baker  should  pay  the  costs  of  the  adjourn- 
ment, and  that  his  solicitor  should  verify  by  afiidavit  the  statement 
that  the  omission  to  give  the  notice  of  opposition  was  acci- 
dental. On  the  3d  January,  1851,  an  *  aflSdavit  was  filed  *  271 
by  the  solicitor,  stating  that  the  omission  arose  from  igno- 
rance of  the  law. 

On  the  4th  March,  1851,  the  bankrupt  presented,  a  petition  to 
the  Vice-Chancellor  Knight  Bruce,  praying  that  the  order  of  the 
commissioner  might  be  rescinded,  and  that  his  certificate  of  con- 
formity might  be  granted  by  the  Vice-Chancellor.  The  Vice-Chan- 
cellor being,  however,  of  opinion  that  it  was  a  matter  in  which  the 
commissioner  had  a  discretion,  dismissed  the  petition  with  costs  to 
be  paid  by  the  bankrupt ;  and  the  case  was  now  brought  before 
the  Lord  Chancellor. 

Mr.  J,  Russell  and  Mr.  Willesj  for  the  bankrupt,  submitted 
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that,  although  it  was  competent  for  the  commissioner  to  have 
adjourned  the  meeting  for  certain  purposes,  jet  the  general  adjourn- 
ment  which  was  made  in  the  present  instance  was  clearly  extra 
vires  J  and  in  direct  opposition  to  the  verj  words  of  the  statute  limit- 
ing three  days  as  the  period  for  giving  notice  by  a  creditor  opposing 
the  cei*tificate  of  a  bankrupt ;  that  although  the  Court  of  Chancery 
had  power  to  relax  its  own  rules  in  certain  cases,  it  could  not  make' 
any  relaxation  of  rules  drawn  up  in  pursuance  of.  an  Act  of  Par- 
liament, Calvert  v.  Q-andy ;  (a)  that  it  was  obviously  the  intention 
of  the  legislature  to  prevent  the  bankrupt  from  being  unnecessarily 
harassed  by  a  vindictive  creditor ;  that  the  39th  section  of  the  Act 
5  &  6  Vict.  c.  122  (for  which  the  198th  section  of  the  Act  12  A 
13  Yict.  c.  106  was  substituted)  empowered  the  commissioner  on 
the  application  of  the  bankrupt  to  appoint  a  public  sitting  for  the 
allowance  of  his  certificate,  at  which  all  the  creditors  might  have 

opposed  without  any  previous  notice,  but  that  by  the  198th 
*  272    section  *  of  the  latter  Act  the  commissioner  is  empowered 

to  appoint  the  day  and  to  grant  the  certificate  of  conformity 
without  the  intervention  of  the  bankrupt  at  all,  the  assignees  being 
still  enabled  to  oppose  the  certificate  at  any  time  so  as  to  protect 
the  general  body  of  creditors ;  that  the  statute  having  directed  the 
commissioner  to  appoint  a  public  sitting  forthwith,  he  had  in  the 
present  instance  given  leave  to  a  creditor  to  come  in  after  the  time 
appointed,  by  the  statute.  They  referred  to  Re  Woods  and 
Thomas.  (6) 

Mr.  Swanston^  on  behalf  of  the  opposing  jcreditor,  referred  to 
the  256th  section  of  the  Act  12  &  13  Vict.  c.  106,  as  empowering 
the  Court  at  the  sitting  or  any  adjourned  sitting  to  refuse  or  sus- 
pend the  certificate,  and  submitted  that  the  appellant  had  only  a 
choice  of  evils,  either  to  remain  without  his  certificate  altogether, 
or  submit  to  the  decision  of  the  commissioner,  who  had  exclusive 
jurisdiction  in  the  matter ;  that  the  petition  to  the  Vice-chancellor 
was  erroneous  in  praying  that  the  Vice-Chancellor  might  grant  the 
certificate  of  conformity,  which  neither  he  nor  theliord  Chancellor 
could  grant. 

Mr.  Fonblanque  appeared  for  the  assignees. 

(a)  1  Phil.  518.  (b)  1  Fonbl.  Bank.  72. 
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Mr.  J.  BusseUj  in  reply,  referred  to  the  12th  section  of  &e  Act, 
as  giving  a  general  power  of  appeal  to  the  Vice-chancellor  and 
Ijord  Chancellor  from  the  judgment  of  the  commissioner,  and 
urged  that  there  was  no  practical  difficulty  in  directing  the  com- 
missioner to  proceed  with  the  adjudication  as  of  the  21st  December, 
1850,  the  day  on  which  the  adjournment  took  place. 

*  The  Lord  Chancellor. — My  duty  is  to  give  such  a  *  273 
construction  to  the  198th  section  of  the  Act  in  question  as, 
looking  to  the  provisions  and  scope  of  the  entire  Act  and  to  the 
particular  section,  will  best  carry  into  effect  the  intention  of  the 
legislature;  and,  after  giving  them  my  best  consideration,  I  do 
not  think  that  the  objection  of  the  appellant  can  be  sustained. 

A  great  public  object  was  contemplated  by  the  statute,  and  look- 
ing to  the  form  of  the  certificate  which  is  to  be  granted  by  the 
conmiissioner  under  its  provisions,  and  comparing  it  with  the  re- 
quisitions of  the  former  statute,  I  find  that  the  form  #f  the  certifi- 
cate under  the  existing  Act  goes  much  further  than  the  old 
certificate  which  was  merely  required  to  be  to  the  effect  that  the 
bankrupt  had  conformed  to  the  law  as  it  then  existed  up  to  the 
date  of  his  bankruptcy.  Under  the  present  Act,  however,  the  com- 
missioner has  not  only  to  state  that  the  bankrupt  has  in  all  things 
conformed  to  the  law,  but  he  is  also  to  have  regard  to  and  to  cer- 
tify the  conduct  of  the  bankrupt- as  a  trader  as  well  before  as  after 
his  bankruptcy.  The  commissioner  cannot  do  this  without  hearing 
all  the  grounds  of  opposition  that  may  be  offered,  and  availing 
himself  of  all  the  information  that  can  be  obtained,  for  thus  he 
will  be  guided  in  awarding  to  the  bankrupt  one  or  other  of  the 
classes  of  certificates  indicated  by  the  statute. 

Now  with  respect  to  the  word  "  forthwith  "  in  the  198th  section 
which  has  been  relied  upon  by  the  appellant,  I  take  it  to  mean 
such  reasonable  time  as  tiie  commissioner,  in  his  discretion,  shall 
think  fit.  It  cannot  be  that  the  naming  of  one  day  and  the 
subsequent  *  substitutiou  of  another  is  an  excess  of  the  au-  *  274 
thority  of  the  commissioner.  It  may  be  that  some  of  the 
creditors  are  in  the  country,  or  there  may  be  evidence  to  be  pro- 
cured requiring  longer  time,  or  various  other  circumstances  may 
exist  rendering  it  improper  to  proceed  with  too  much  haste.  Tlie 
conmiissioner  is  not  limited  to  a  particular  time,  but  generally,  after 
the  appointment  of  a  public  meeting  (twenty-one  days  after  adver- 
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tisement),  he  is  to  proceed  to  the  consideration  of  the  certificate 
to  be  awarded,  and  I  see  no  reason  why  after  fixing  a  day  for  the 
adjudication  he  should  not  be  empowered  to  adjourn  the  meeting 
on  grounds  such  as  those  on  which  lie  has  acted  in  the  present 
instance.  No  one  can  be  so  good  a  judge  of  the  propriety  of  a 
postponement  as  the  commissioner,  who  has  the  whole  case  before 
him.  It  is  to  be  observed,  that  the  statute  nowhere  requires  that 
the  creditor  shall  give  special  notice  to  the  bankrupt,  the  require- 
ment as  to  tlie  three  days  notice  being  applicable  only  to  the  Court 
of  the  commissioner.  I  am,  therefore,  of  opinion  that  the  Yice- 
Chancellor  was  right  in  declining  to  interfere. 

Although  the  Act  of  Parliament  is  not  very  precise  in  its  lan- 
guage, yet,  inasmuch  as  the  bankrupt  has  already  had  the  same 
construction  put  on  its  provisions  by  the  subordinate  Judge*  and  as 
the  appeal  has  not  been  substantiated,  I  am  •  bound  to  order  the 
costs  to  be  paid  by  him.  The  assignees  are  entitled  to  their  costs 
out  of  the  estate. 


*  275    •  In  the  Matter  of  Sir  E.  M.  VAVASOUR,  a  Lunatic, 

AND 

In  the  Matter  of  the  Act  I  Will.  4,  c.  66. 

1851.    Aprilie.  25.    May  2. 

The  28th  section  of  the  Act  1  Will.  4,  c.  65,  confers  no  power  to  sell  the  right 
to  the  next  presentation  to  a  rectory  of  the  advowson  of  which  a  lunatic  is 
tenant  in  tail  in  possession,  except  for  one  of  the  purposes  specified  in  the 
section. 

This  was  the  petition  of  the  committee  of  tlie  estate  of  the 
lunatic,  Sir  E.  M.  Vavasour,  who  previously  to  his  lunacy  had 
professed  the  Roman  Catholic  faith ;  and  it  prayed  the  confirma- 
tion of  the  Master's  report,  and  that  the  right  of  tlie  lunatic  of 
and  to  the  next  presentation  to  the  rectory  or  parish  church  of 
Draycott  on  the  Moors  might  be  sold  under  the  following  circum- 
stances. 

The  Master  had  found  that  the  advowson  was  part  of  the  es- 
tates settled  on  the  lunatic,  and  of  which  he  was  tenant  in  tail  in 
possession ;  that  in  the  lifetime  of  his  father  the  advowson  had 
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become  void  by  the  death  of  the  then  incumbent ;  that  the  father 
of  the  lunatic  being  tiien  disqualified  from  presenting,  by  reason 
of  his  professing  the  Roman  Catholic  faith,  and  the  right  of  pres- 
entation and  nomination  having,  under.the  laws  provided  in  such 
cases,  devolved  upon-  and  become  vested  in  the  chancellor,  mas- 
ters, and  scholars  of  the  University  of  Oxford,  they  claimed  such 
right  of  presentation,  and  presented  the  present  incumbent,  who 
at  the  date  of*  the  report  was  fifty-seven  years  of  age. 

The  Master  also  found  that  in  case  the  rectory  or  parish  church 
should  again  become  void,  it  was  apprehended  that  the  next  pres- 
entation thereto  would  in  like  manner  devolve  upon  the 
chancellor,  masters,  and  *  scholars  of  the  University  of  *276 
Oxford,  and  that  thereupon  the  right  of  presentation  thereto 
would  become  forfeited  or  lapsed  to  or  for  the  absolute  benefit  of 
the  said  chancellor,  master,  and  scholars  of  the  said  University, 
and  lost  to  the  estate  of  the  lunatic ;  and  he  was  of  opinion  that 
it  would  be  fit  and  proper  and  for  the  benefit  of  the  lunatic,  that 
his  right  of  and  to  the  next  presentation  to  the*  rectory  or  parish 
church  of  Draycott  on  the  Moors,  in  the  event  of  such  living 
becoming  vacant  during  the  life  of  the  lunatic,  should  be  sold. 

Mr.,  Bacon  and  Mr.  M.  Ai  Shecj  in  support  of  the  petition, 
referred  to  the  9th  and  28th  sections  of  the  Act  1  Will.  4,  c.  65, 
whereby  the  Lord  Chancellor  may  order  the  real  estate  of  a  luna- 
tic to  be  sold  or  charged  by  mortgage  for  raising  money  for  the 
payment  of  debts,  Ac.  They  submitted  that  the  petition  only 
.  asked  the  Lord  Chancellor  to  do  that  which  the  lunatic,  if  sane 
and  of  the  same  faith  as  he  was  previously  to  his  lunacy,  would 
do  for  himself;  namely,  sell  that  which  was  a  perishable  com- 
modity, and  which  if  not  sold  would  be  utterly  lost  to  his  estate ; 
that  the  chance  of  the  next  presentation  was  an  incident  to  the 
tenancy  in  tail,  and  a  mere  personal  chattel. 

Mr.   K.  Parker  and   Mr.   Winstanlei/  appeared  for  the  next 
of  kin. 

The  Lord  Chancellor,  at  the  conclusion  of  the  argument, 

observed,  that  the  Act  only  conferred  the  power  of  sale  for  certain 

specific  purpo^s,  as  for  the  payment  of  debts,  the  discharge  of 

incmnbrances  on  the  lunatic's  estate,  or  the  costs  of  applying  for 

VOL.  m.  14  [  209  ] 


*  276  CASES  IN  CHANCERY. 

and  obtaining  the  commission  of  lunacy ;  that  the  petition 
*  277    did  not  state  any  particular  ground  for  the  application ;  *  and 

that  he  feared  under  the  circumstances  he  could  not  with- 
out a  precedent  accede  to  the  prayer  of  the  petition.  His  Lordship 
however  added  that  he  would  consider  the  question,  and  give  his 
judgment  in  a  few  days. 

May  2. 

The  Lord  Ohancellor.  —  In  this  case,  in  which  the  lunatic  is 
tenant  in  tail  of  an  advowson,  I  think  I  cannot  make  the  order 
asked  for  by  the  petition. 

The  advowson  is  a  species  of  property  with  which  I  have  power 
to'  deal  only  under  the  particular  section  of  the  Act  of  Parlia- 
ment, and  only  for  the  purposes  mentioned  in  that  section.  It 
has  been  argued  before  me,  that  although  the  advowson  itself  is 
an  incorporeal  hereditament,  yet  that  the  right  of  presentation 
to  the  next  turn  is  a  mere  personal  right,  and  that  I  may  carve 
it  out  of  the  inheritance ;  but  the  right  is  clearly  an  incident  to 
the  estate  of  the  tenant  in  tail,  and  although  it  is  true  that  when 
the  next  presentation  is  severed  it  would  become  personalty,  yet  I 
do  not  think  I  have  any  authority  to  sever  this  incident  from  the 
freehold.  I  cannot,  moreover^  see  that  the  effect  of  the  lunatic's 
having  been  of  the  Roman  Catholic  religion  before  he  became 
lunatic,  would,  as  supposed,  give  the  University  a  right  to  present 
in  case  of  a  vacancy  in  the  lunatic's  life.  It  may  be  that  the 
lunatic  is  merely  under  an  incapacity,  even  if  he  is  to  be  consid- 
ered as  now  of  the  Roman  Catholic  faith,  and  that  the  power 
of  presenting  would  be  in  the  Crown ;  but  I  am  not  clear  that 
the  lunatic  can  now  be  considered  as  of  the  Roman  Catholic 
faith.  On  the  whole,  then,  I  think  that  I  ought  not  to  make  the 
order. 
.        [210] 


IN  RE  DA  VIES.  *  278 


♦  In  the  Matter  of  DAVIES,  an  alleged  Lunatic,  *  278 

AND 

In  the  Matter  of  the  Trustee  Act,  1850. 

1851.    May  10. 

Order  made  under  the  Trustee  Act,  1850,  appointing  a  new  trustee  and  vesting 
the  trust  premises  in  hini  jointly  with  the  continuing  trustees,  in  a  case  where 
one  of  three  trustees  was  lunatic  and  though  the  will  contained  a  power  to 
appoint  new  trustees.* 

The  Trustee  Act,  1850,  does  not  give  to  the  Lord  Chancellor  of  Great  Britain 
sitting  in  lunacy  jurisdiction  over  lands  in  Ireland." 

This  was  the  petition  of  the  cestui  que  trust j  and  of  John  Gore 
and  Henry  John  Butt,  two  of  the  three  trustees  appointed  under 
the  will  of  the  late  Sir  G.  Parker ;  and  it  prayed  the  appointment 
of  a  new  trustee,  and  that  the  trust  premises  might  be  vested  in 
such  new  trustee  under  the  following  circumstances. 

The  petition  set  out  the  32d,  33d,  and  34th  sections  of  the 
Trustee  Act,  1850  (13  &  14  Vict.  c.  60)  :  it  stated  that  the  Master 
had  foimd,  that  Sir  G.  Parker  devised  and  bequeathed  all  his  real 
estate  and  leasehold  tenements  in  Ireland  to  the  use  of  the  peti- 
tioners, the  trustees,  and  John  Davies,  upon  the  trusts  therein 
mentioned,  and  that  the  will  contained  a  power  for  the  appoint- 
ment of  new  trustees,  if  any  of  them  should  die  or  decline  or 
become  incapable  of  acting ;  that  John  Davies  was  incapable  to 
act  in  the  trusteeship  under  the  will,  and  never  had  acted  or  been 
capable  to  act  therein,  being  a  person  of  unsound  mind  ;  that  the 
petitioners  had  proposed  W.  Worship  to  be  a  trustee  in  the 
place  of  John  Davies  jointly  with  the  petitioners,  J.  Gore  and 
H.  J.  Butt ;  that  in  his,  the  Master's,  opinion  it  was  expedient  to 
appoint  a  new  trustee  of  the  will  in  the  place  of  J.  Davies,  but 
that  it  was  inexpedient  so  to  do  without  the  assistance  of  the 
Court ;  and  that,  it  appearing  to  him  that  W.  Worship  was  an 
eligible  person,  the  petitioners  were  entitled  to  an  order 
appointing  W.  Worship  trustee  of  the  will  in  *  the  place  of  ♦  279 
John  Davies,  and  directing  that  the  estates,  property,  and 
hereditaments  devised  and  bequeathed  by  the  will  should  vest  in 
him,  W.  Worship,  jointly  with  the  petitioners  J.  Gore  and  H.  J. 
Butt. 

»  See  Be  Cooper,  4  W.  R.  729,  L.  JJ. 
•  See  Re  Hewitt,  6  W.  R.  637,  V.  C.  K. 
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Mr.  Martellij  in  support  of  the  petition,  relied  upon  the  84th 
section  of  the  Act,  and  submitted  that,  although  it  was  competent 
for  a  new  trustee  to  be  appointed  under  the  provisions  of  the  will, 
yet  that  a  conveyance  from  the  lunatic  trustee  was  also  necessary, 
which  could  not  be  procured  without  the  aid  of  the  Court ;  that  by 
the  34th  section,  the  order  for  vesting  the  estate  could  not  be  made 
unless  there  was  also  an  order  appointing  the  trustee ;  that  by  the 
54th  section  of  the  Act,  the  powers  and  authorities  of  the  Court  of 
Chancery  in  England  under  the  Act  were  expressly  made  to  extend 
to  all  lands  and  personal  estate  within  the  dominions,  plantations, 
and  colonies  belonging  to  her  Majesty  except  Scotland,  and  that 
therefore  the  Lord  Chancellor  of  Great  Britain  had  a  concurrent 
jurisdiction  with  the  Irish  Court  over  lands  in  Ireland.  He  re- 
ferred also  to  the  56th  and  57th  sections  conferring  powers  on  the 
Lord  Chancellors  of  England  and  Ireland  respectively  with  refer- 
ence to  lands  and  personalty  of  lunatics  in  England  and  Ireland 
respectively,  and  relied  on  the  Master^s  report  as  to  the  inexpe- 
diency of  any  other  course  than  that  which  the  petition  adopted. 

The  Lord  Chancellor  observed,  that  though  the  sections  of 

the  Act  to  which  reference  had  been  made  empowered  the  Court 

of  Chancery  in  certain  cases  to  make  an  prder  for  the  appointment 

of  new  trustees  and  for  vesting  lands  in  such  new  trustees,  yet 

that  such  powers  should  only  be  exerted  in  those  cases  which 

♦  280   from  their  peculiar  circumstances  required  the  *  interposi- 

tion of  the  Court.  His  Lordship  added,  that  by  the  34tli 
section  the  appointment  of  new  trustees  must  necessarily  precede 
the  vesting  order ;  that  the  object  of  appointing  a  new  trustee  in 
the  present  instance  being  to  get  the  estate  out  of  the  lunatic 
trustee,  it  appeared  to  him  that  the  lunacy  of  the  trustee  afforded 
such  a  case  of  difficulty  as  to  warrant  the  Court  in  appointing  a 
new  trustee  of  any  lands  of  the  testator  in  England. 

With  respect,  however,  to  the  lands  in  Ireland,  his  Lordship 
said  that  he  thought  that,  having  regard  to  the  57th  section,  it 
was  not  intended  by  the  54th  section  to  give  to  the  Lord  Chancel- 
lor of  Great  Britain  sitting  in  lunacy  a  concurrent  jurisdiction 
over  lands  in  Ireland ;  and  that,  therefore,  as  to  those  the  Lord 
Chancellor  in  Ireland  must  be  applied  to.  (a) 

(a)  The  order  was  accordingly  drawn  up,  appointing  W.  Worship  to  be  a 
trustee  in  the  place  of  the  lunatic  of  the  devised  estates,  excepting  such  parts 
thereof  as  might  be  in  Scotland  or  Ireland. 
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♦In  the  Matter  of  UPFULL'S  Trust  ♦281 

AND 

In  the  Matter  of  the  Act,  10  &  11  Vict.  c.  96. 

1851.    April  25.    May  13. 

Order  made  on  a  petition  presented  by  guardians  of  the  poor  under  the  Trustees 
Relief  Act  10  &  11  Vict.  c.  96,  for  payment  to  them  out  of  a  fund  paid  in  by' 
trustees  in  which  a  lunatic  was  interested  of  sums  expended  by  the  guardians 
in  the  support  of  the  lunatic,  the  Lord  Chancellor  holding  that  by  the  Act  the 
Court  was  phtced  in  the  position  of  the  trustees,  and  that  the  trustees  might 
have  made  the  payment  under  the  7  &  8  Viet  c.  101,  §  27.' 

This  was  the  petition  of  the  guardians  of  the  poor  of  the  Brent- 
ford Union,  praying  that  so  much  as  might  be  necessary  of  a  sum 
of  350/.  8Z.  55.  per  cent,  bank  annuities,  transferred  into  the 
name  of  the  Accountant-General  by  the  executors  of  Mary  UpfuU 
deceased  under  the  Act  10  &  11  Vict.  c.  96,  might  be  sold  to 
reimburse  to  the  said  guardians  a  sum  of  155Z.  14«..  expended  by 
them  in  the  support  and  maintenance  of  Charles  UpfuU  a  lunatic, 
and  that  no  part  of  the  residue  might  be  sold  or  transferred  with- 
out notice  to  the  petitioners  or  the  guardians  of  the  said  poor  for 
the  time  being.  The  following  are  the  facts  of  the  case  as  tliey 
appeared  on  the  petition. 

Andrew  UpfuU,  the  father  of  the  lunatic,  by  his  will  dated  the 
29th  March,  1831,  after  appointing  his  wife,  Mary  UpfuU,  to  be  his 
sole  executrix,  gave  in  trust  to  her  and  for  her  own  use,  and  for 
the  care  and  support  of  his  son  Charles  UpfuU,  all  the  bank  stock 
of  which  he  might  be  possessed  at  the  time  of  his  decease,  em- 
powering her  to  receive  the  dividends  and  to  sell  out  of  the  princi- 
pal stock  every  year  so  much  as  would  together  with  the  dividend 
amount  in  cash  to  45Z.  little  more  or  less  as  need  might  require : 
and  the  testator  declared  that  he  gave  his  wife  the  above-named 
legacy  in  trust  that  she  should  take  care  of  and  provide  for  his 
said  son,  and  he  empowered  his  wife  to  seU  out  of  the  prin- 
cipal stock  as  much  as  she  *  might  think  sufficient,  suppose   *  282 

'  See  Re  Berry,  13  Beay.  455;  Re  Dodsworth,  10  Hare,  16;  Re  Buckley, 
Johns.  700;    Re  Sturge,  5  Jur.  N.  S.  423;    7  W.  R.  895,  M.  R. ;  Re  Law,  7- 
Jur.  N.  S.  410,  V.  C.  W. ;  Re  Macfarlane,  2  J.  &  H.  673 ;  8  Jur.  N.  S.  208. 
But  see  Re  Lrby,  17  Beav.  834 ;  Re  Burke,  2  De  G.,  F.  &  J.  124 ;  6  Jar.  N.  S. 

717. 
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lOZ.  or  more  if  needful :  and  the  testator,  after  stating  liis  regret 
that  it  was  not  in  his  power  to  do  so  much  for  his  son  as  in 
his  former  wills,  by  reason  of  the  reduction  of  the  five  per  cent 
annuities  to  three  and  a  half,  proceeded  in  the  following  words : — 
"  In  my  former  two  last  wills  I  seemed  to  think  myself  quite 
happy  in  having  it  in  my  power  to  do  so  well  for  my  son  after  the 
death  of  his  mother,  but  he  my  son  having  no  relative  to  take  the 
care  of  him  afterwards,  I  was  in  a  great  strait  what  to  do  for  him, 
so  I  recommended  him  for  life  to  the  favour  of  the  parish  work- 
house, with  a  small  pittance  yearly  of  201.  after  the  death  of  my 
loving  wife,  there  may  be  something  still  for  him  after  the  death 
of  my  wife,  how  much  or  what  the  sum  I  do  not  know,  all  accounts 
must  be  settled  and  paid,  and  accounts  fairly  given  by  whom  my 
wife  have  made  her  trust,  then  it  will  be  known  how  the  stock  at 
that  time  is,  then  will  be  the  time  to  consider  what  can  be  done 
with  my  son,  whoever  is  trust  to  my  wife  must  be  trust  to  my  son, 
also  after  her  decease  as  to  his  being  settled  in  whatever  manner 
it  may  be  if  he  can  find  the  trust  any  respectful  person  as  will 
take  the  care  of  him  for  eighteen  or  twenty  pounds  per  year  as 
long  as  the  stock  last  well,  but  if  not,  necessity  will  consign  him 
to  the  parish  workhouse,  then  I  recommend  him  to  his  heavenly 
trust.  I  do  further  empower  my  wife  as  my  executrix  to  sell'  out 
of  the  principal  stock  as  much  as  will  settle  my  bill  for  my  last 
sickness :  the  same  for  my  wife  and  son  at  any  time  it  may  be." 
And  the  said  testator  gave  all  his  other  estate,  his  clothes  excepted, 
which  he  gave  his  son,  to  his  said  wife. 
The  testator  also  made  a  codicil  to  his  will  in  the  following 

words,  namely,  — "  In  the  body  of  the  will  I  had  almost 
*  283   forgot  to  say  in  the  event  of  the  early  *  decease  of  my  wife 

and  son  t*o  bequeath  to  their  trust  as  she  my  wife  may 
choose  before  her  death  all  there  may  be  left  in  the  funds  if  any 
together  with  the  other  thing  of  all  descriptions  whatever  after 
settling  all,  both  their  accounts." 

Andrew  UpfuU  died  in  January,  1833,  and  his  will  was  duly 
proved  by  Mary  UpfuU,  who  died  on  the  29th  April,  1850.  Mary 
Upfull,  by  her  will  dated  the  16th  February,  1850,  after  directing 
the  payment  of  her  debts,  bequeathed  the  residue  of  her  property 
to  her  executors  upon  trust  to  apply  the  same  towards  the  main- 
tenance of  the  lunatic  during  his  life,  at  %uch  times  and  in  such 
manner  and  proportions  both  in  regard  to  principal  and  income  as 
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they  should  in  their  uncontrolled  discretion  think  fit,  and  she 
appointed  T.  Dawes  and  H.  6.  Day  her  executors. 

On  the  7th  February,  1851,  T.  Dawes  and  H.  G.  Day  transferred 
into'  the  name  of  the  Accountant-General,  to  an  account  entitled 
**  In  the  Matter  of  Upfull's  Trust,"  the  above-mentioned  sum  of 
S50L  SL  5s.  per  cent  bank  annuities,  this  sum  being  the  residue 
of  a  sum  of  800/.  like  annuities  of  which  the  testator  Andrew 
UpfuU  had  died  possessed,  the  remainder  having  been  sold  out  at 
different  times  by  Mary  UpfuU. 

It  appeared  that  Charles  Upfull  was  at  the  death  of  his  father, 
and  had  since  continued,  a  lunatic,  though  no  commission  of  lunacy 
had  ever  been  taken  out  against  him ;  that  in  the  month  of  Feb- 
ruary, 1844,  he  had  been  placed  by  his  mother  Mary  Upfull  in  the 
workhouse  of  the  Brentford  Union,  whence  he  had  shortly  afterwards 
been  removed  to  the  "Middlesex  County  Lunatic  Asylum  at  Hanwell, 
where  he  continued  at  the  cost  of  the  parish  of  Isleworth  ; 
*  that  various  sums,  amounting  in  the  whole  to  the  sum  of  *  284 
155L  14j.,  had  been  paid  by  the  guardians  of  the  Brentford 
Union  on  behalf  of  the  parish  of  Isleworth  to  the  lunatic  asylum 
for  the  support  and  maintenance  of  the  lunatic,  and  that  they  were 
also  liable  to  pay  for  the  like  purpose  such  weekly  sum  as  should 
from  time  to  time  be  fixed  by  the  visitors  of  the  asylum,  amount- 
ing to  the  annual  sum  of  20Z.  or  thereabouts,  so  lojig  as  the  lunatic 
should  remain  in  the  asylum. 

The  petition  stated  that  at  the  time  when  the  lunatic  was  placed 
in  the  workhouse,  it  was  not  known  to  the  parish  authorities,  nor 
had  they  until  recently  become  aware,  that  either  the  lunatic  or 
his  mother  were  possessed  of  or  entitled  to  any  property. 

The  petition  was  originally  set  down  before  the  Vice-Chancellor 
Lord  Cranwobth,  but,  as  it  related  to  the  property  of  a  lunatic,  it 
was  deemed  expedient  to  bring  the  case  at  once  before  the  Lord 
Chancellor. 

Mr.  Miller  in  support  of  the  petition.  —  There  is,  in  this  case,  a 
direct  trust  created  in  favour  of  the  lunatic  :*  this  circumstance 
and  that  the  fund  is  under  the  jurisdiction  of  this  Court  renders 
inapplicable  the  27th  section  of  the  Act  7  &  8  Vict.  c.  101,  by  which 
expenses  incurred  for  insane  paupers  may  be  levied  on  their  estates. 
The  same  remark  applies  also  to  the  16th  section  of  the  Act  12  & 
13  Vict,  c.  103,  by  which  guardians  of  the  poor  are  empowered  to 
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take  the  property  of  a  pauper  for  the  expenses  of  his  main- 
tenance for  twelve  months  preceding  his  decease.     [He  referred 

to  Brodie  v.  Barry,  (a)  In  re  Burbid^e,  (6)  Shelford  on 
♦  286   *  Lunatics,  p.  220,  ed.  2,  Tyndale  v.  WarrCj  (c)  Hx  parte 

Swift,  (rf)] 

Mr.  Nicholsy  for  the  trustees,  submitted  that  the  next  of  kin  of 
the  lunatic  ought  to  be  served. 

May  18. 

The  Lord  Chancellor.  —  The  Acts  of  Parliament  to  which 
reference  has  been  made  stand  in  a  very  curious  position.  Under 
the  Act  7  &  8  Vict.  c.  101,  no  authority  is  given  to  the  Court,  but 
the  latter  part  of  the  27th  section  authorizes  any  person  having 
property  of  a  lunatic  to  defray  charges  incurr^  by  a  parish  in  his 
removal,  maintenance,  &c.,  and  directs  that  the  receipt  of  the  over- 
seer, &c.,  shall  be  a  good  discharge:  this  is  all  that  this  statute 
provides.  The  Act  12  &  13  Yict.  c.  103,  also  does  not  mention 
the  Court,  but  authorizes  the  guardians  of  the  poor  to  seize  prop- 
erty of  paupers,  not  however  saying  any  thing  of  lunatics. 

Then  as  to  the  Act  10  &  11  Yict.  c.  96,  which  is  the  statute 
having  most  application  to  the  present  case,  the  first  section  pro- 
vides that  trustees  having  money  belonging  to  a  trust  shall  be  at 
liberty,  on  .filing  an  affidavit  shortly  describing  the  instrument 
creating  the  trust  according  to  the  best  of  their  knowledge  and 
belief,  to  pay  the  same  with  the  privity  of  the  Accountant-General  of 
the  High  Court  of  Chancery  into  the  Bank  of  England  to  the 
account  of  such  Accountant-General  in  the  matter  of  the  particu- 
lar trust  (describing  the  same  by  the.  names  of  the  parties  as 
accurately  as  may  be,  for  the  purpose  of  distinguishing  it), 
in  trust  to  attend  the  orders  of  the  said  Court;  and  the 
*  286  *  second  section  enables  the  Court  to  make  orders  on  peti- 
tion for  the  administration  of  the  trust,  such  orders  to  have 
the  same  effect  as  if  made  in  a  suit.  '  This  Act  does  not  in  terms 
apply  to  lunatios,  but  to  trustees  generally,  to  enable  them  to  pay 
trust  funds  into  Court ;  and  supposing,  therefore,  the  application  to 
be  properly  supported  and  the  money  to  have  been  properly  paid 
into  Court,  it  may  still  be  very  doubtful  how  far  the  Act  applies.    The 

(a)  2  V.  &  B.'86.  (c)  Jacob,  212. 

(b)  Ante,  p.  1.  (d)  1  Boss.  &  M.  576. 
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Auct  sapposes  persons  interested  who  can  be  served,  but  a  lunatic 
cannot  be  served ;  and  in  reference  to  the  present  application,  the 
ground  for  making  which  before  me  is  lunacy,  the  lunatic  is  not 
represented. 

All  I  can  see  then  is,  that  these  trustees  have  paid  money  into 
Court.  Now,  supposing  the  fund  to  have  remained  in  their  hands, 
thej  might,  under  the  authority  of  the  latter  part  of  the  27th 
section  of  the  Act  7  &  8  Yict.  c.  101,  have  paid  to  the  guardians 
of  the  poor  whose  receipt  would  have  been  a  good  discharge ;  and 
by  the  Act  10  &  11  Vict.  c.  96,  the  Court  is  placed  in  the  position 
of  the  trustees.  As,  therefore,  the  trustees  might  have  done  what 
is  now  asked,  I  think  the  Court  may  do  it;  and  on  seeing  that  the 
affidavit  properly  authenticates  the  petition,  I  will  make  the 
order,  (a) 


•  In  the  Matter  of  The  DIRECT  EXETER,  PLYMOUTH,    ♦  287 

and  DEVONPORT     Railway  Company,  and    of    The 

JOINT -STOCK   COMPANIES   WINDING-UP   ACTS,  1848 

and  1849. 

Ex  parte  W.  H.  BESLEY.^ 

1851.    March  12, 13,  14,  15.    May  29. 

In  determining  that  the  name  of  a  party  is  to  be  placed  on  the  list  of  contriba- 
tones  of  a  projected  company,  it  must  be  shown  either  that  he  is  liable  to  the 
creditors  of  the  company  by  having  personally  contracted  with  them  or  given 
his  authority  to  those  who  contracted  with  them,'  or  that  he  is  bound  to  in- 
demnify persons  liable  to  creditors,  this  obligation  resulting  either  from  an 
express  contract  or  from  a  contract  inplied  from  his  conduct. 

The  mere  fact  of  a  party  having  consented  to  his  name  being  added  to  the  pro- 
visional committee  of  a  projected  company  does  not  confer  an  authority  on 
the  committee  to  contract  on  his  credit,  and  therefore  gives  rise  to  no 
liability  to  creditors  or  to  indemnify  the  committee.' 

A  B.  consented  to  become  one  of  the  provisional  committee  of  a  projected 
company  and  was  nominated  as  such  accordingly.    He  shortly  afterwards. 


(a)  An  order  was  accordingly  made,  on  the  19th  July,  1851,  in  the  terms 
of  the  prayer  of  the  petition. 

>  S.  C.  3  De  G.  &  S.  224;  2  M'N.  &  G.  176;  2  H.  &  T.  375. 
'  See  Stocker  v.  Brockelbank,  caUe^  p.  250,  in  note  (1). 
'  See/»os^,  p.  810»  and  cases  in  note  (2). 
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however,  desired  his  name  to  be  withdrawn  from  the  committee  and  declined 
to  take  any  shares  in  the  company.  This  request  was  acceded  to,  but  through 
the  neglect  of  the  secretary  no  communication  was  made  to  A.  B.  on  the 
subject  and  his  name  in  fact  continued  on  the  list  of  thd  provisional  com- 
mittee. It  being  found  impracticable  to  establish  the  proposed  company  the 
project  was  ultimately  abandoned.  Up  to  this  time  A.  B.  had  not  attended 
any  meetings  or  done  any  other  act  than  above  mentioned :  subsequently 
however  to  the  abandonment  of  the  project,  he  attended  meetings  of  the  com- 
mittee and  paid  certain  sums  in  order  to  free  himself  from  liability.  Hdd^ 
that  the  acts  done  by  A.  B.  previously  to  the  abandonment  of  the  scheme 
neither  rendered  him  personally  liable  to  the  creditors  of  the  company  nor 
liable  to  indemnify  the  other  members  of  the  committee,  and  that  no  liability 
arose  in  either  of  these  respects  in  consequence  of  the  acts  done  subsequently, 
inasmuch  as  they  appeared  to  be  done  in  ignorance  of  the  fact  that  his  appli- 
cation to  have  his  name  withdrawn  from  the  provisional  committee  had  been 
acceded  to.* 

Whether  an  association  or  company  which  had  not  proceeded  to  such  a  stage  as 
to  render  any  party  bound  to  take  shares  and  where  no  shares  were  in  fact 
allotted,  is  an  association  or  company  within  the  meaning  of  the  Act  12  &  13 
Vict.  c.  108.« 

An  objection  to  the  second  rehearing  of  a  motion  before  the  Lord  Chancellor, 
founded  on  the  fact  that  the  previous  special  application  necessary  for  bring- 
ing on  the  case  had  been  ex  paHe,  overruled  under  the  circumstances.' 

Semble,  that  the  special  application  necessary  previously  to  bringing  a  case 
before  the  Lord  Chancellor  for  a  second  rehearing  may  be  made  ex  parte. 

The  provisions  of  the  Winding-up  Acts,  1848  and  1849,  limiting  the  presentation 
of  an  appeal  to  the  Lord  Chancellor  to  twenty-one  days,  do  not  apply  to  the 
case  of  the  rehearing  of  such  an  appeal.^ 

The  question  in  this  case  was  whether  the  name  of  William 

Henry  Besley  should  be  inserted  in  the  list  of  the  contribu- 

*  288    tories  of  the  above  company,  *  under  an  order  of  reference 

to  wind  up  the  affairs  of  the  company,  bearing  date  the  8th 

June,  1849. 

The  Master  having  held  that  the  name  of  W.  H.  Beslcy  was 
rightly  placed  on  the  list  by  the  official  manager,  the  case  came 
on  before  the  Vice-ChanccUor  Knight  Bruce,  who  made  an  order, 
dated  the  30th  May,  1850,  removing  the  name  of  W.  H.  Besley 
from  the  list.  The  official  manager  then  appealed  to  the  Lord 
Chancellor  (Lord  Cottenham),  by  whom  the  case  was  heard  at 
his  private  residence  on  the  5th  June,  1850  (his  Lordship  being 

*  See  posit  p*  310,  and  cases  in  note  (2). 

*  See  2  Lindley  Partn.  (Eng.  ed.  1860),  1048,  1044. 
»  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1358,  1359. 

*  See  2  Lindley  Partn.  (Eng.  ed.  1860),  1085. 
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preyentcd  by  illness  from  attending  Court),  and  his  Lordship 
reversed  the  decision  of  the  Vice-Chancellor,  and  ordered  the 
name  of  W.  H.  Besley  to  be  replaced  on  the  list,  (a) 

On  the  Slst  July,  1850,  W.  H.  Besley  applied,  ex  parte ^  to  the 
Lord  Chancellor  (Lord  Truro)  for  leave  to  set  down  the  case  to 
be  reheard  before  his  Lordship,  on  the  ground  that  the  judgment 
of  Lord  CoTTENHAM  was  inconsistent  with  the  subsequent  decisions 
pronounced  by  the  Lords  Commissioners  in  Ex  parte  Roberta  (b) 
and  Ex  parte  Cottle^  (c)  the  latter  being  affirmed  by  the  House  of 
Lords,  (rf)  and  that  under  the  authority  of  these  cases,  he  (W.  H. 
Besley)  was  not  liable  as  a  contributory.  The  Lord  Chancellor 
granted  the  application. 

W.  H.  Besley  now  moved,  pursuant  to  notice,  that  it  might  be 
declared  that  he,  W.  H.  Besley,  was  not  a  contributory  of  the  com- 
pany and  that  his  name  might  be  removed  from  the  list  of  con- 
tributories ;  that  the  official  manager  might  pay  the  costs 
of  the  application  *  to  the  Vice-Chancellor  of  the  30th  of  *  289 
May,  1850,  and  repay  the  costs  paid  by  him,  W.  H.  Besley, 
in  pursuance  of  the  order  of  Lord  Cottenham  of  the  5th  of  June, 
1850,  and,  if  necessary,  that  the  order  of  the  5th  of  June,  1850, 
might  be  discharged. 

The  following  detail  of  the  facts  upon  which  the  question  of 
liability  rested,  was  given  by  the  Lord  Chancellor  in  his  judgment, 
and  is  inserted  here  for  the  convenience  of  the  reader :  — 

In  the  month  of  September,  1845,  Major  D'Urban,  Mr.  Flood  a 
lieutenant  in  the  navy,  and  Mr.  Curling  a  merchant,  conceived 
the  project  of  constructing  a  direct  railway  to  Exeter,  and  on  the 
19th  September  they  registered  themselves  as  the  promoters  of 
such  a  scheme,  calling  it  "The  Direct  Exeter,  Rymouth,  and 
Devonport  Railway  Company,"  and  on  the  27th  September  fol- 
lowing a  paper  entitled  "Preliminary  Prospectus,"  containing  a 
list  of  forty-three  names  called  "Provisional  Directors,"  was 
registered,  which  did  not  mention  Mr.  Besley's  name ;  in  that 
document  application  for  shares  was  directed  to  be  made  to  a 
provisional  committee  of  management. .  The  "  Preliminary  Pro- 
spectus "  contained  no  statement  that  at  that  time  there  were  any 
subscribers  to  the  undertaking;  the  statement  purported  to  be 
made  by  the  promoters  only ;  no  subsequent  paper  or  document 

(a)  2  Mac  &  G.  176.  (e)  2  Mac.  <&  6.  185. 

(6)  2  Mac.  &  G.  192.  (cQ  2  H.  L.  Gas.  647. 
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of  any  kind  was  registered.  In  October,  1845,  Mr.  Besley  was 
solicited  by  Captain  Berkeley  (whose  name  was  in  the  list  of  the 
provisional  directors)  to  become  a  member  of  the  provisional 
committee,  and  was  then  told  by  Captain  Berkeley  that  he  would 
incur  no  liability,  and  would  not  be  bound  to  take  any  shares. 
Mr.  Besley  verbally  consented  to  become  a  member  of  the  pro- 
■  visional  committee. 

*  290        *  The  first  minute  or  entry  in  any  book  of  the  company 

was  under  date  the  4th  October,  1845,  and  was  entitled 
*^  Provisional  Committee  Besolutions ; "  and  it  stated,  that  at  a 
meeting  of  the  Direct  Exeter,  Plymouth,  and  Devonport  Railway 
Company  at  the  offices  Bedford  Circus,  Exeter,  present  the  mayor 
(cliairman)  and  twenty-two  other  persons  named,  including  Cap- 
tain Berkeley,  the  commitee  were  of  opinion  that  the  whole  of  the 
members  of  the  provisional  committee  should  be  summoned  to 
attend  a  meeting  on  Tuesday  then  next  (the  7th  October),  for  the 
purpose  of  appointing  a  committee  of  management,  secretary,  and 
officers,  and  that  Mr.  Besley  and  a  Mr.  Davis  should  be  added  to 
the  provisional  committee.  There  was  no  evidence  showing  when 
Mr.  Besley  had  notice  of  his  appointment  as  a  member  of  the  pro- 
visional committee.  He  never  attended  any  meeting  whatever 
until  after  the  scheme  was  abandoned,  nor  was  there  any  evidence 
of  any  communication  between  Mr.  Besley  and  either  the  pro- 
visional committee  or  the  managing  committee,  except  the  letter 
hereafter  mentioned. 

On  the  7th  October,  1845,  there  was  a  meeting  of  the  provisional 
committee,  to  appoint  a  managing  committee:  Mr.  Besley  was  not 
present  at  that  meeting,  nor  was  he  appointed  one  of  the  managing 
committee.  Immediately  after  their  appointment  the  managing 
coDMnittee  took  upon  themselves  the  entire  direction  of  the  con- 
cern or  scheme:  they  issued  prospectuses,  received  applications 
for  shares,  employed  engineers  to  make  surveys,  plans,  and  sec- 
tions, and  incurred  considerable  expenses  incidental  to  the  under* 
taking. 

On  the  6th  November,  1845,  Mr.  Besley  wrote  the  foUow- 

*  291    ing  letter  to  the  secretary :   "  47  Southernhay,  *  6th  Nov. 

1845.     Sir,  —  I  find  it  will  not  be  quite  convenient  for  me 
to  take  up  the  shares  which  are  allotted  to  me  as  one  of  the  pro- 
visional committee-  of  the  Direct  Exeter,  Plymouth,  and  Devon- 
port  Railway.  - 1  must  therefore  request  that  my  name  be  taken 
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from  the  list ;  and  I  give  jou  this  early  intimation  that  I  may  be 
no  obstacle  to  the  shares  being  allotted  to  another  person.  I  am, 
sir,  your  obedient  servant,  Wm.  Hy.  Besley." 

.There  was  no  direct  evidence  of  the  contents  of  the  letter  to 
which  this  was  an  answer ;  but  in  the  minutes  of  the  proceedings 
of  the  managing  committee  there  was  a  resolution  under  date  of 
the  27th  October,  1845,  that  a  letter  should  be  addressed  to 
the  members  of  the  provisional  committee  to  the  following  purport : 
"  Direct  Exeter,  Plymouth,  and  Devonport  Railway  Company.  5 
Bedford  Circus,  Exeter,  30th  Oct.  1845.  Sir,  —  I  beg  to  acquaint 
you  that  your  application  for  the  number  of  shares  you  wish  to 
have  allotted  to  you  (as  a  member  of  the  provisional  committee) 
in  the  above  undertaking  should  be  made  on  or  before  the  5th 
November  next ;  and  in  that  case  a  preference  will  be  given  to 
your  request.  By  order  of  the  committee  of  management,  F.  6. 
Ferrand,  Sec'y,  pro  temJ* 

At  the  date  of  Mr.  Besley's  letter  there  had  not  been  any  allot- 
ment of  shares ;  his  letter  of  the  6th  November,  1845,  was  laid 
before  the  managing  committee  at  a  meeting  on  the  following  day 
(the  7th  November),  when  they  resolved  that  the  secretary  should 
be  instructed  to  inform  Mr.  Besley  that  his  wish  should  be  com- 
plied with.  From  this  time  Mr.  Besley  had  no  communication 
with  the  committee  or  their  secretary  until  the  31st  December, 
1845,  before  which  day  the  imdertaking  was  virtually  aban- 
doned. 

♦  On  the  31st  December,  1845,  Mr.  Besley  attended  a  *  292 
meeting  in  consequence  of  some  letter,  the  contents  of  which 
did  not  appear.  An  account  of  this  meeting  was  contained  in  a 
book  of  the  provisional  committee,  and  the  entry  was  entitled,  '^  At 
a  meeting  of  the  provisional  committee,  held  this  31st  December, 
1845 : "  then  followed  the  names  of  seventeen  persons  who  had 
been  nominated  provisional  committee  men,  Mr.  Besley's  name 
being  among  them.  At  this  meeting  a  report  of  the  managing 
committee  was  read,  which  stated  that  the  allottees  had  failed  to 
pay  their  deposits,  that  debts  had  been  contracted  beyond  the  funds 
at  the  disposal  of  the  committee,  and  that  the  scheme  was  aban- 
doned, that  the  opinion  of  counsel  had  been  taken  to  the  effect  that 
the  provisional  committee  were  liable  collectively  and  individually 
for  all  the  debts  of  the  company  and  the  allottees  wJBre  liable  to 
the  committee  for  the  amount  of  their  deposits.    The  entry  stated 
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that  the  report  was  received,  approved,  and  adopted,  and  the  meet- 
ing resolved,  —  that  it  appeared  from  counsers  opinion  that  tlie 
whole  of  the  provisional  committee  were  collectively  and  individ- 
ually liable  for  the  debts  of  the  company ;  that  the  committee  hav- 
ing agreed  to  pay  three  shillings  per  share  on  two  hundred  shares 
each,  the  provisional  committee  do  pay  the  like  amount  per  share 
on  one  hundred  shares  each  to  meet  the  liabilities  of  the  company  ; 
that  a  committee  of  four  persons  be  appointed  to  co-operate  with 
the  managing  committee  to  prepare  the  accounts  for  inspection  at 
the  next  meeting. 

Mr.  Besley  stated  in  an  affidavit  which  was  before  the  Master,  in 
substance,  that  he  was  not  present  at  the  meeting  of  the  31st 
December,  1845,  until  all  the  resolutions  of  that  meeting  had  been 
passed,  and  that  he  should  not  then  have  attended  if  he  had  been 
informed  that  his  resignation  had  been  accepted ;  and  tliere 
*  293  was  *  no  evidence  to  the  contrary.  Mr.  Besley  subsequently 
paid  15/.,  being  three  shillings  per  share  as  on  one  hundred 
shares. 

On  the  19th  January,  1846,  an  agreement  was  signed  by  twenty- 
six  gentlemen  named  on  the  provisional  committee,  of  whom  Mr. 
Besley  was  one,  to  the  following  effect :  "  We,  the  said  several 
persons,  parties  hereto,  shall  and  will  pay  and  bear  an  equal  part 
and  proportion  of  all  debts,  damages,  and  costs,  which  the  said 
several  persons,  parties  hereto,  any  or  either  of  th^m  shall  be 
compelled  to  pay  for,  or  on  account  of,  or  incident  to  the  said  pro- 
posed railway ;  provided  always  and  it  is  hereby  expressly  agreed 
by  and  between  all  and  every  and  each  of  the  said  several  persons, 
that  no  person,  party  hereto,  shall  be  liable  to  pay  or  contribute  a 
larger  sum  under  this  agreement  than  lOOL  sterlmg.  As  Wit- 
ness," Ac. 

At  a  meeting  of  the  provisional  committee,  on  the  2d  March,  1846 
(at  which  Mr.  Besley  was  not  present),  it  was  resolved,  that  the 
members  of  the  provisional  committee  should  each  pay  65/.,  in- 
cluding the  former  15/. ;  and  Mr.  Besley,  on  tlie  26th  March,  1846, 
paid  the  further  sum  of  50/.  These  sums  were,  however,  inade- 
quate to  satisfy  the  claims  of  the  creditors ;  and  a  meeting  of  cei^ 
tain  persons  who  had  been  on  the  provisional  committee  took  place 
on  the  21st  August,  1846  (at  which  meeting  Mr.  Besley  was  not 
present).  At  that  meeting  it  was  resolved,  that  the  members  of 
the  provisional  committee  should  be  called  upon  to  pay  a  further 
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sum  of  60/.,  making  in  the  whole  115/. ;  and  the  meeting  a^onrned 
to  the  81st  August,  on  which  day  another  similar  meeting  took  place 
(at  which  Mr.  Besley  was  present),  when  it  was  resolved  that  the 
members  present  would  make  up  their  payments  to  the 
•amount  of  115/.,  and  as  far  as  they  could  resist  any  fur-  *294 
ther  demand  upon  them.  Mr  Besley  subsequently  paid  the 
fiirther  sum  of  50Z.,  which  two  sums  of  60/.  each  made  up"  the  100/. 
agreed  to  be  paid  by  the  agreement  of  the  19th  January,  1846. 

Mr.  Roll  and  Mr.  Karslake  for  W.  H.  Besley  being  about  to 
open  the  motion, — 

Mr.  Roxburgh^  for  the  official  manager,  took  two  preliminary 
objections  against  the  rehearing :  first,  that  this  being  an  applica- 
tion to  rehear  an  order  pronounced  by  a  co-ordinate  jurisdiction, 
there  could  be  no  further  i^phearing  except  by  leave  obtained  on  an 
application  made  for  that  purpose,  and  that  the  present  motion 
ought  therefore  to  have  been  for  leave  to  rehear,  and  not  to  dis- 
charge the  order  made  by  Lord  Cottenham  :  Byfield  v.  Provis^Qi) 
Mousley  v.  Clarr,  (b)  Deerhurst  v.  Tlie  Duke  of  St.  AlbarCs ;  (c) 
secondly,  that  there  was  no  jurisdiction  under  the  33d  section  of 
the  Act  12  &  13  Vict.  c.  108,  to  rehear  the  question  again  after  the 
lapse  of  three  weeks,  Sanderson^ s  Case,  (d)  and  that  eight  weeks 
bad  passed  between  the  date  of  the  order  complained  of  and  the 
notice  of  the  motion  to  rehear. 

Mr.  Bolt  and  Mr.  Karslake  j  contra,  submitted  in  reference  to 
the  first  objection,  that  there  was  no  precedent  for  contending  that 
notice  must  be  given  of  a  motion  for  leave  to  rehear,  which  would 
clearly  be  necessary  if  the  course  insisted  upon  on  the  other  side 
were  pursued,  as  that  would  involve  a  discussion  of  the 
*  merits  of  the  whole  case  upon  the  application  for  leave :  *  295 
Fournier  v.  Paine ,  (e)  Fox  v.  Mackreth  ;  (jg)  that,  in  the 
present  instance^  leave  had  been  given  on  the  ground  that  the  case 
was  not  distinguishable  from  that  of  Norris  v.  Ck)ttle  decided  by 
the  House  of  Lords ;  (A)  that  in  Deerhurst  v.  The  Duke  of  St. 
Alban^Sj  (i)  the  objection  was  taken  after  a  second  rehearing,  and 

(a)  3  M.  &  C.  437.  («)  3  M.  &  K.  207  n. 

lb)  3  M.  &  K.  206.  (g)  2  Cox.  158. 

(c)  2  Bu88.  &  M.  702.  (h)  2  U.  L.  Cas.  647. 

(d)  3  De  6.  &  S.  66.  (t)  2  Russ.  &  M.  702. 
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it  was  admitted  that  it  would  not  apply  to  motions  or  to  petitions 
in  bankruptcy  ;  that  a  second  rehearing,  if  not  a  matter  of  right, 
is  at  least  a  matter  within  the  discretion  of  the  Judge.  In  answer 
to  the  second  objection,  they  contended  that  the  motion  having 
been  before  Lord  Cottenham  within  the  three  weeks  specified  by 
the  33d  section  of  the  Act,  there  was  no  limit  as  to  the  time  for 
the  present  rehearing,  in  the  same  manner  as  there  was  no  time 
limited  for  appealing  to  the  House  of  Lords ;  that  the  decision, 
therefore,  in  Sanderson^s  Case  (a)  was  inapplicable. 

Mr.  Roxburgh^  in  reply,  contended  that  leave  for  a  second 
rehearing  must  be  obtained  upon  a  special  application  with  notice, 
and  not  ex  parte ^  as  had  been  done  in  the  present  case.  MoBti  v. 
Baldock,  (fr)  Berry  v.  The  Attomet/- General.  ((?) 

The  Lord  Chancellor,  after  referring  to  the  case  of  Rowel  v. 
Howel,  (d)  and  to  the  note  of  it  in  the  registrar's  book  [which 
had   been  handed  up  to  his  Lordship,  (e)]  as  tending  to  show 

(a)  3  De  6.  &  S.  66.  (c)  2  Mae.  &  G.  16. 

(6)  1  Phil.  118.  Id)  1  Dick.  426. 

(e)  The  following  is  the  note  extracted  from  the  registrar's  book  aborc 
referred  to :  — 

••L.  C.  Thomas  Howel,  executor  df  Thomas  Howel* deceased,  plaintiff; 
Esther  Howcl,  widow  of  the  said  Thomas  Howel  deceased,  defendant.  This 
cause  coming  on,  the  4th  day  of  February  last  to  be  heard  before  the  Right 
Honourable  the  Lord  High  Chancellor  of  Great  Britain  on  the  petition  of  appeal 
from  the  decree  made  on  the  hearing  of  this  cause  on  the  18th  day  of  February, 
17G8,  before  the  Right  Honourable  the  Master  of  the  Rolls,  in  the  presence  of 
counsel  learned  on  both  sides,  —  it  was  ordered  that  the  said  decree,  so  far  as 
it  related  to  the  inquiry  as  to  the  8502.  8/.  per  cents  therein  mentioned,  should  be 
reversed  and  that  so  much  of  the  plaintiff's  bill  as  sought  to  charge  the  said  de- 
fendant Esther  H.  with  850/.  bank  3/.  per  cent  consolidated  annuities  should 
stand  dismissed  with  costs  to  be  tax^d  by  Mr.  Fechell,  one  of  the  Masters  of  this 
Court,  to  whom  this  case  stands  referred ;  that  the  plaintiff  conceiying  himself 
aggrieved  thereby  did  on  the  fourth  day  of  July  last  prefer  his  petition  unto  his 
Lordship,  praying  that  this  cause  so  far  as  it  related  to  the  850Z.  bank  annuities 
might  be  reheard,  whereupon  it  was  ordered  upon  the  petitioner  depositing  10/. 
with  the  registrar  in  a  week  this  cause  should  be  set  down  to  be  reheard  before 
his  Lordship  as  to  the  matters  complained  of  in  the  said  petition  next  after  the 
rehearings  and  ap|>eals  then  appointed ;  that  the  said  deposit  was  accordingly 
made ;  and  the  cause  coming  on  this  present  day  to  be  reheard  on  the  said  peti- 
tion accordingly  in  the  presence  of  Mr.  Yorkc,  Mr.  Ambler,  and  Mr.  Arthur 
Jones  of  counsel  with  the  petitioner,  upon  opening  and  debate  of  the  matter  and , 
hearing  the  deed  dated  the  22d  day  of  March,  1763,  read  and  of  what  was  alleged 
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that  an  ex  parte  application  *  for  leare  was  sufficient,  pro-  *  296 
ceeded  to  the  following  effect :  — 

The  first  question  here  is,  whether  the  parly  now  moving  is 
precluded  from  proceeding  with  his  case  by  reason  of  a  previous 
irregularity.  It  is  objected  that  the  motion  to  set  down  the  case 
to  be  reheard,  being  an  ex  parte  application,  was  irregular ; 
but  I  cannot  *  say  that  I  am  satisfied  that  it  was  so,  nor  can  *  297 
I  find  any  authority  for  requiring  that  the  application  for 
leave  should  be  on  special  notice :  the  words  "  special  application  " 
do  not  necessarily  mean  that  the  application  shall  not  be  made 
ex  parte :  I  think  I  must  therefore  consider  the  case  just  as  if 
notice  had  been  given.^ 

Then  it  is  objected  that  the  application  is  not  within  time ;  and, 
in  reference  to  this,  it  is  material  to  see  what  rule  is  given  by  the 
statute.  The  99th  section  of  the  Winding-up  Act,  1848,  enables 
appeals  to  be  made  by  motion  with  the  view  of  saving  the  expense 
of  a  more  formal  proceeding,  and  the  118th  section  provides  that 
the  general  practice  of  this  Court  is  to  be  followed.  Now  expedi- 
tion in  ascertaining  the  liability  of  individuals  to  be  placed  on  the 
list  of  contributories  being  undoubtedly  one  of  the  great  objects 
of  the  Act,  this  object  would  be  practically  defeated  if  the  general 
practice  with  respect  to  appeals  from  decrees  was  to  be  applied. 
The  Master,  having  all  the  matters  of  the  company  before  him, 
is  to  settle  all  questions  between  the  members  and  the  company, 
and  is  to  leave  no  right  in  abeyance ;  and.  the  83d  section  of  the 
Winding-up  Amendment  Act,  1849,  therefore  provides  that  there 
shall  be  no  rehearing  by  the  Lord  Chancellor  of  any  order  of  the 
Master  of  the  Rolls,  or  of  any  of  the  Vice-Chancellors,  after  the 
expiration  of  three  weeks  after  the  order  complained  of  shall  have 
been  made.  If  an  order  of  the  Master  of  the  Rolls  or  of  one  of 
the  Vice-Chancellors  were  allowed  to  remain  in  abeyance  for  a 
considerable  period,  the  affairs  of  the  company  could  not  be  wound 
up:  it  is  accordingly  provided  that  the  appeal  must  be  within 
twenty-one  days, 

hj  tbe  coBosel  for  the  petitioner,  —  his  Lordship  doth  order  that  the  said  peti- 
tion be  dismissed  and  that  the  said  sum  of  10^  so  deposited  with  the  registrar 
be  paid  to  the  said  defendant  Esther  H.,  the  widow.  Monday,  27th  November, 
1769.''    Reg.  Lib.  A.  69,  fol.  10. 

.  "  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1868,  1369;  2  Lindley  Partn.  (Eng.  ed. 
1860)  1086. 
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*  298  *  In  the  case  now  before  me,  the  appeal  from  the  decision 
of  the  Vice-Chancellor  to  the  Lord  Chancellor  Lprd  Cot- 
TENHAM  was  made  within  the  twenty-one  days,  and  the  present 
application  is  for  a  rehearing  of  the  case  as  heard  before  Lord 
CoTTENHAM.  How  then  does  the  33d  section  apply?  Although 
the  inconvenience  arising  from  there  being  no  limit  may  be  very 
great,  and  it  may,  therefore,  become  necessary  to  apply  some 
general  remedy,  yet  the  Act,  as  it  now  stands,  contains  no  limit  of 
time  in  regard  to  such  rehearings.  Although  then  it  appears  to 
me  that  the  Vice-Chancellor's  construction  of  the  Act  in  Sander- 
son^ s  Case  (a)  was*  reasonable,  yet  I  think  also  that  the  decision  of 
Lord  CoTTENHAM,  (6)  referred  to  by  the  Vice-Chancellor,  was  dis- 
tinguishable from  the  case  before  his  Honor.  The  point  decided 
by  Lord  Cottenham  was  only  that  the  Act  as  to  appeals  to  the 
Lord  Chancellor  was  retrospective,  but  the  question  before  the 
Vice-Chancellor  was  that  of  a  rehearing  before  the  same  Judge, 
as  to  which  the  Act  is  silent.  I  am,  therefore,  of  opinion,  that 
only  rehearings  in  the  nature  of  appeals  are  to  bo  presented  within 
twenty-one  days,  and  that  I  should  not  be  warranted  in  applying 
the  same  rule  to  the  present  case.  The  application  for  the  rehear- 
ing, though  not  made  witliin  twenty-one  days,  was  made  on  special 
grounds;  namely,  a  subsequent  decision  inconsistent  with  that 
sought  to  be  reheard.  I  was  then  satisfied  that  I  ought  to  grant 
the  leave  sought ;  and  not  to  take  the  party  by  surprise,  I  think  I 
should  now  hear  whether  there  are  any  special  grounds  for  re- 
hearing. 

*  299  *  Mr,  Roll  and  Mr.  Karslake  for  W.  H.  Besley,  in  support 
of  the  application.  — We  rely  on  certain  special  circumstances 
as  showing  that  it  is  fit  that  this, case  should  be  reheard,  and  these 
are  that,  since  the  decision  of  Lord  Cottenham  in  June  last,  other 
cases  have  been  decided  in  this  Court  and  in  the  House  of  Lords 
inconsistent  with  it :  we  refer  to  the  cases  of  Ex  parte  Roberts  (c) 
and  Ex  parte  Cottle  (d)  before  the  Lords  Commissioners,  and  to 
the  cases  of  Norris  v.  Cottle  (c)  (being  the  latter  case  on  appeal), 
and  Button  v.  Ufifillj(g')  before  tlie  House  of  Lords.'  We  also 
submit  that  the  decision  of  Lord  Cottenham  is  wrong,  and  that 

(a)  3  De  6.  &  S.  66.  .      (d)  2  Mac.  &  6.  185. 

(6)  1  Mac.  &  6.  S06.  (e)  2  H.  L.  Cas.  647. 

(c)  2  Mac.  &  6.  192.  (g)  2  H.  L.  Cas.  674. 
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the  name  of  Mr.  Besley  ought  not  to  be  inserted  in  the  list  of 
contributories.  His  Lordship  proceeded,  as  we  contend,  on  on 
erroneous  view  of  the  facts  of  the  case,  for  no  act  either  of  attend- 
ing meetings  or  otherwise  was  mentioned  in  the  certificate  of  the 
Master,  and  was  therefore  in  evidence,  which  could  render  Mr. 
Besley  liable  to  creditors.  Nor  can  it  be  shown  that  Mr.  Besley 
had  any  interest  in  this  company,  and  it  is  only  in  respect  of 
interest  that  a  party  can  be  placed  on  the  list  or  made  liable  to 
calls  as  a  contributory,  under  the  76th  and  83d  sections  of  the 
Winding-up  Act,  1848  (11  &  12  Vict.  c.  45).  It  would  seem  that 
the  Master  originally  held  that  all  persons  who  had  made  payments 
in  discharge  of  the  liabilities  of  the  company  must  be  liable, 
because,  having  made  such  payments,  it  might  happen  that  when 
the  assets  of  the  company  were  realized  they  might  have  a  claim 
to  be  reimbursed  out  of  those  assets,  and  were  thus  interested  in 
the  assets ;  but  this  view  is  clearly  wrong,  for  it  cannot  be  main- 
tained that  a  payment  made  under  a  mistaken  idea  of 
liability,  or  for  *the  sake  of  peace,  can  create  any  liability.  *800 
The  Vice-Chancellor  was  of  opinion,  and  we  submit  rightly, 
that  in  fact  there  was  no  company  within  the  meaning  of  the 
Winding-up  Acts.  (They  referred  to  Fuller  v.  TTtVZw,  (a)  Mauds- 
lay  and  Field^s  Gascj  (6)  CarmichaeVs  CasCj  (c)  and,  in  illustration 
of  their  general  argument,  to  the  78th  and  83d  sections  of  the 
Winding-up  Act,  1848,  and  to  the  26th  section  of  the  Winding-up 
Amendment  Act,  1849). 

Mr.  Roxburghj  for  the  official  manager.  —  No  special  circum- 
stances have  been  shown  justifying  this  rehearing,  which  must 
be  taken  as  if  it  were  being  made  before  Lord  Cottenham  himself. 
The  cases  cited  on  the  other  side  are  not  inconsistent  with  this. 
The  Lords  Commissioners,  in  delivering  judgment  in  Ex  parte 
Roberts^  carefully  guard  themselves  from  going  against  the  deci- 
sion pronounced  in  the  present  case  ;  (d)  Lord  Brougham  does  the 
same  when  moving  the  judgment  of  the  House  of  Lords  in  Norrin 
V.  Cottle,  (e)  This  case,  if  wrongly  decided  by  Lord  Cottenham, 
ought  to  be  carried  to  the  House  of  Lords,  and  not  to  be  made  the 
subject  of  a  rehearing.      The  Vice-Chancellor's  judgment  pro- 

(a)  11  Jur.  283.  (d)  2  Mac.  &  6.  196. 

(6)  17  Sim.  167.  («)  2  H.  L.  Caa.  669. 


(c)   17  Sim.  163. 
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ceeded  on.  the  ground  that  there  was  no  company,  but  his  Honor 
did  not  decide  that  if  there  was  a  company  Mr.  Besley  Wiould  not 
be  liable.  Now,  the  whole  proceedings  which  have  taken  place 
are  upon  the  assumption  that  there  was  a  company,  and  the  House 
of  Lords,  in  Norris  v.  Cottle^  has  sanctioned  the  view  of  Lord 
OoTTENHAM  that  there  was  a  company.  It  was  on  the  fact  of 
there  being  or  not  being  a  company  that  the  real  difference 
existed  between  Lord  Cottenham  and  the  Vice-Chancellor. 

*  801    *  That  mere  inchoate  companies  are  within  the  Winding-up 

Acts  is  decided  in  Ex  parte  Barber,  (a)  The  facts  men- 
tioned by  Lord  Cottenham  in  his  judgment  appeared  from  the 
books  of  the  company  and  in  the  proceedings  before  the  Master, 
and  were  therefore  suflSciently  in  evidence.  The  present  case  is 
quite  distinguishable  from  Reynell  v.  Lewis  and  Wyld  v.  Hopkins^  (6) 
on  which  the  judgment  in  Ex  parte  Roberts  proceeded ;  besides 
the  case  of  Reynell  v.  Lewis  and  Wyld  v.  Hopkins  cannot  be 
reconciled  with  the  decision  of  the  House  of  Lords  in  Button  v. 
Upfill.  (c)  [He  referred  also  to  Ex  parte  Holinsworthj  (c?)  Ex 
parte  Cooke y  (e)  Young  v.  Smith,  (g*)] 

Mr.  Kar slake,  in  reply,  cited  Newton  v.  Belcher ^  (A)  to  show 
that  the  payments  made  by  Mr.  Besley  in  discharge  of  a  supposed 
liability  could  not  make  him  liable ;  and  commented  on  the  49th 
section  of  the  Winding-up  Act,  1848,  and  the  9th  section  of  the 
Winding-up  Amendment  Act,  1849,  observing  that  it  could  not 
have  been  the  intention  of  the  latter  section  to  render  the  books 
of  a  company  evidence  against  an  alleged  contributory.  He  com- 
mented also  on  the  cases  of  Ex  parte  Holinsworth  (d)  and  Ex  parte 
Cooke  y  (e)  cited  on  the  other  side. 

May  29. 

The  Lord  Chancellor.  —  This  case  comes  before  the  Court 
on  a  rehearing  of  an  appeal  from  the  judgment  of  Vice-chancel- 
lor Knight  Bruce,  who  had  overruled  a  decision  of  Master 

*  802   HoRNE  *  by  which  William  Henry  Besley  was  retained  on 

the  list  of  contributories  as  a  contributory  to  the  Direct 

(a)  1  Mac.  &  G.  176.  («)  3  De  G.  &  S.  148. 

(6)  15  M.  &  W.  617.  ig)  4  Railway  Caaea,  135. 

(c)  2  H.  L.  Caa.  674.  Ql)  13  Jur.  253. 
Id)  3  De  G.  &  S.  7. 
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Exeter,  Plymouth,  and  Devonport  Railway  Company.  The  judg- 
ment of  the  Yice-Chancellor  Knight  Bruce  declared  that  Mr. 
Besley  was  not  a  contributory,  and  directed  that  his  name  should 
be  removed  from  the  list  of  contributories.  From  this  decision 
there  was  an  appeal  to  Lord  Chancellor  Cottenham,  who  reversed 
the  judgment  of  yice-Chancellor  Knight  Bruce,  and  confirmed  the 
Master's  certificate  placing  Mr.  Besley  on  the  list  of  contributories. 
There  was  afterwards  an  endeavour  made  to  obtain  a  rehearing 

« 

before  the  Lords  Commissioners,  but  it  failed :  a  preliminary  objec- 
tion was  taken ;  the  Lords  Commissioners  decided  that  a  rehearing 
was  not  a  matter  of  course,  and  the  case  was  disposei}  of,  not  on 
the  merits,  but  on  some  preliminary  objection.  On  a  subsequent 
application  to  me  for  a  rehearing,  I  thought,  for  reasons  which  I 
then  stated,  that  a  decision  of  the  Lords  Commissioners,  and 
another  of  Lord  Brougham  in  the  House  of  Lords,  had  thrown 
some  doubt  on  the  decision  in  this  case,  and  that  the  cause  ought  to 
*  be  reheard  on  the  merits .  The  appeal  was  accordingly  reheard  in 
the  month  of  March  last. 

In  considering  the  question  whether  Mr.  Besley  was  rightly 
placed  on  the  list  of  contributories  to  the  payment  of  the  debts 
contracted  by  the  persons  engaged  in  the  endeavour  to  establish 
the  projected  company,  it  is  proper  to  ascertain  the  grounds  upon 
which  Mr.  Besley  would  become  legally  or  equitably  liable  to  be 
placed  on  such  list,  and  those  grounds  are  either  that  he  was  lia- 
ble to  the  creditors  of  the  projected  company,  or  that  he  was  liable 
to  contribute  to  the  indemnity  of  those  persons  who  were  liable  to 
the  creditors  of  the  projected  company.  Mr.  Besley  might  be- 
come liable  to  the  creditors  by  having  personally  contracted 
with  them,  or  by  *  his  having  given  authority  to  those  who  *  308 
did  contract  with  the  creditors  to  pledge  his  credit:  he 
could  in  no  other  way  become  subject  to  any  liability  to  the  credit- 
ors. The  liability  to  contribute  towards  the  indemnity  of  those 
persons  who  did  incur  a  liability  to  tlie  crcditors,  must  also  result 
from  a  contract  with  them,  express  or  implied,  from  his  conduct. 
In  this  case,  the  determination  must  depend  upon  the  application 
of  principles  perfectly  recognized  in  the  Courts  of  Law  and  Equity. 
The  facts  are  known,  subject  to  no  doubt  or  dispute,  and  are  stated 
as  it  were  on  tlie  record ;  and  I  repeat  the  liability  must  be  de- 
cided by  the  application  of  the  principles  before  mentioned  to  the 
facts  so  stated. 

[229] 


*  808  CASES  IN  CHANCERY. 

In  many  cases  of  this  description  the  entire  conduct  of  the  per- 
son whose  liability  is  to  be  determined  is  not  known,  certain  parts 
of  it  only  are  in  proof;  and  the  tribunal  whether  it  be  a  Court  or 
a  jury  which  has  to  determine  the  question,  is  compelled  to  infer 
from  such  parts  of  the  conduct  as  may  be  in  proof,  what  other 
conduct  or  acts  may  have  occurred  affecting  the  question  of  lia- 
bility ;  but  where  as  in  this  case  the 'whole  conduct  of  tlie  party  is 
stated  upon  the  record,  all  grounds  for  speculative  inferences  are 
excluded. 

The  liability  of  Mr.  Besley  to  the  creditors  must  depend  upon 
the  facts  which  occurred  before  the  debts  were  contracted,  and 
those  facts  are  that  Mr.  Besley,  on  some  day  prior  to  the  7th  Octo- 
ber, consented  to  become  a  provisional  committee-man;  that  on 
tlie  7th  October,  tlie  persons  or  some  of  them  who  had  also  con- 
sented to  become  provisional  committee-men  nominated  Mr.  Besley 
as  one  of  that  body.  On  the  6th  November,  Mr.  Besley  wrote  to 
the  provisional  committee,  desiring  his  name  to  be  withdrawn  * 
from  the  committee,  and  declining  to  take  any  shares  in 
*  304  the  projected  company.  *  On  the  7th  day  of  November, 
Mr.  Besley's  letter  was  laid  before  the  managing  com- 
mittee, who  acceded  to  his  request  of  withdrawal  from  the  com- 
mittee, and  directed  the  secretary  to  inform  Mr.  Besley  accordingly. 
On  the  31st  day  of  December,  the  committee  of  management 
pronounced  in  effect  that  it  was  impracticable  to  establish  the  pro- 
posed company,  and  the  project  was  abandoned,  various  debts 
having  been  contracted  in  the  course  of  the  measures  which  had 
been  pursued  in  the  endeavours  to  establish  the  company,  and  in 
the  preparations  for  making  the  necessary  application  to  Parlia- 
ment. 

Mr.  Besley  up  to  this  time  had  not  attended  any  meeting  what- 
ever, nor  had  any  communication  taken  place  between  Mr.  Besley 
and  any  person  connected  with  the  company,  beyond  what  has 
been  before  stated.  The  only  personal  acts  of  Mr.  Besley  there- 
fore are,  that  before  any  meeting  had  been  held  with  a  view  to 
establish  the  company  he  consented  to  he  nominated  a  provisional 
committee-man,  and  he  was  so  nominated  accordingly,  and  that 
afterwards,  on  the  6th  of  November,  he  desired  his  name  to  be 
withdrawn.,  and  declined  all  connection  with  the  projected  com- 
pany. The  only  ground  therefore  upon  which  Mr.  Besley  could 
become  liable  to  the  creditors  must  be  that  these  acts  by  operation 
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of  law  gave  authority  to  those  who  contracted  with  the  creditors 
to  pledge  Mr.  Besley's  credit  by  such  contracts.  The  question  of 
Mr.  Besley's  liability  to  contribute  towards  the  indemnity  of  those 
who  did  contract  with  the  creditors  must  also  depend  upon  the 
legal  operation  of  the  same  facts,  coupled  with  the  fact  of  certain 
payments  made  by  him  after  the  project  was  abandoned  for  the 
purpose  of  such  payments  forming  part  of  a  fund  to  be  applied  in 
satisfying  the  creditors. 

*  In  determining  upon  Mr.  Besley's  liability  to  contribute  *  806 
to  such  indemnity,  it  may  become  necessary  to  consider  the 
legal  effect  of  his  conduct  before  the  project  was  abandoned  inde- 
pendently of  what  occurred  after  such  abandonment,  and  also  in 
connection  with  his  conduct  after  such  abandonment.  I  have 
stated  the  general  result  of  the  evidence  upon  which  the  Master 
decided  Mr.  Besley  to  be  a  contributory.  The  detail  is  as  fol- 
lows :  —  (His  Lordship  here  stated  the  facts  of  the.  -case  as  above 
set  out.) 

The  creditors  of  the  company  not  being  paid,  one  of  them 
brought  an  action  against  Colonel  Ellis,  one  of  the  persons  named 
as  a  provisional  director  in  the  original  preliminary  prospectus. 
Colonel  Ellis  applied  to  this  Court  under  the  Winding-up  Acts, 
when  the  usual  reference  was  made  to  the  Master  by  an  order 
dated  the  8th  June,  1849.  The  official  manager  inserted  Mr. 
Besley's  name  in  the  list  of  contributories,  to  which  that  gentle- 
man objected,  and  the  matter  was  heard  before  Master  Horne,  who 
decided  that  Mr.  Besley  was  a  contributory.  His  certificate  refers 
to  the  evidence  before  him,  and  the  question  is,  whether  upon  the 
facts  of  the  case  appearing  in  that  evidence  Mr.  Besley  is  or  is  not 
to  be  deemed  a  contributory. 

On  the  argument  before  the  Vice-Chancellor,  it  was  contended 
that  there  was  no  company  in  this  case  within  the  Winding-up 
Acts,  and  if  there  were,  Mr.  Besley  was  not  a  contributory.  The 
Vice-Ghancellor  Enight  Bruce  seems  to  have  entertained  no  doubt 
that  Mr.  Besley  was  not  a  contributory,  and  he  appears  not  to 
have  been  quite  satisfied  (though  he  gave  no  judgment  on  the 
point)  that  there  was  any  company  falling  witliin  the  provisions  of 
the  Winding-up  Acts.  Lord  Cottenham,  on  the  other  hand, 
^'  would  not  entertain  *  the  idea "  that  the  company  had  *  806 
not  advanced  to  that  state  which  made  it  the  proper  sub- 
ject of  an  order  under  the  Winding-up  Act,  and  he  overruled  the 
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Vice-Chancellor's  judgment  on  the  other  point,  and  held  that  Mr. 
Besley  was  properly  in  the  list  as  a  contributory. 

The  conclusion  to  which  I  have  come  on  the  question,  whether 
if  there  be  a  company,  Mr.  Besley  ought  to  be  included  in  the  list 
of  contributories,  makes  it  unnecessary  for  me  to  give  any  opinion 
on  the  question  whether  any  company  or  association  was  or  was 
not  formed  within  the  meaning  of  the  Winding-up  Acts.  The  last 
statute  on  the  subject,  the  12  &  13  Vict.  c.  108,  has  certainly  used 
very  large  and  general  terms,  and  has  made  the  provisions  apply 
to  ''  all  partnerships,  associations,  and  companies,  whereof  the 
partners  or  associates  are  not  less  than  seven  in  number,  whether 
incorporated  or  unincorporated,"  with  an  exception  not  applicable 
to  the  present  case;  but  notwithstanding  the  generality  of  the 
terms,  I  think  it  might  be  difficult  to  say  of  whom  this  association 
or  company  consisted,  as  no  person  ever  became  bound  to  take  any 
shares,  and  no  shares  were  in  fact  ever  allotted  until  after  the 
scheme  had  been  abandoned,  when,  as  might  have  been  expected, 
no  one,  or  at  most  very  few,  of  the  allottees  would  accept  shares ; 
and  an  objection  appears  to  have  been  urged  that  in  truth  the 
whole  matter  resolved  itself  into  an  attempt  to  form  a  company  or 
association  which  utterly  failed. 

On  the  other  point,  I  cannot  help  thinking  that  the  facts  of  the 
case  were  not  accurately  and  correctly  presented  to  the  mind  of 
Lord  CoTTENHAM.  According  to  the  report  of  his  judgment  it 
would  seem  as  if  it  had  been  represented  to  him  that  Mr. 
*  807  Besley  had  attended  *  meetings  of  the  provisional  commit- 
tee, before  the  provisional  committee  appointed  the  manag- 
ing committee,  which  might  have  made,  though  I  do  not  say  that 
it  would  have  made,  some  diflference,  and  it  might  have  been  urged 
that,  by  appointing  a  managing  committee  to  prosecute  the  scheme 
and  incur  all  the  expenses  incidental  to  it,  he  became  liable  to  con- 
tribute to  the  payment  of  such  expenses.  But  this  was  not  the 
fact :  Mr.  Besley  never  did  attend  any  meeting  of  any  committee 
till  all  the  expenses  had  been  incurred,  and  in  the  mean  time  he 
had  desired  his  name  to  be  withdrawn,  which  desire  the  commit- 
tee expressed  their  intention  to  comply  with. 

As  I  have  before  stated,  if  Mr.  Besley  is  to  be  considered  as  a 
contributory,  it  must  be  either  because  he  became  liable  to  the 
creditors,  or  liable  to  ihderanify  those  who  are  liable  to  the  cred- 
itors. Now  a  liability  to  the  creditors  could  only  arise  from  some 
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contract  either  express  or  implied,  either  some  express  contract 
which  directly  binds  him,  or  some  contract  to  be  implied  from  his 
conduct ;  and  in  like  manner  he  could  only  be  subject  to  a  liability 
to  indemnify  those  who  were  liable  to  the  creditors  by  reason  of 
some  contract  with  them,  which  also  may  be  either  express,  or 
implied :  but  I  am  unable  to  discover  the  grounds  upon  which 
liability  attached  to  Mr.  Besley  in  either  of  the  respects  I  have 
mentioned.  Mr.  Besley  never  attended  any  meeting  of  any  sort 
until  after  the  whole  scheme  was  abandoned,  and  consequently  not 
until  after  all  the  expenses  had  been  incurred.  There  are  no  facts 
which  occurred  before  the  debts  were  contracted  from  which  any 
liability  could  attach  to  Mr.  Besley,  except  that  he  consented  to 
his  name  being  added  to  the  committee ;  but  I  think  that  fact 
standing  alone  conferred  no  authority,  on  the  committee  to 
contract  upon  his  credit,  *  and  with  the  creditors  them-  *  308 
selves  he  had  no  communication  whatever.  There  is  no 
evidence  that  Mr.  Besley  had  notice  of  any  prospectus  being  pub- 
lished containing  his  name,  still  less  that  he  ever  authorized  any 
such  publication ;  no  prospectus  ought  to  have  been  published 
without  being  registered,  and  no  such  prospectus  was  registered. 
There  is  therefore  no  ground  upon  which  Mr.  Besley  could  have 
been  rendered  liable  in  an  action  at  the  suit  of  any  creditor.  The 
non-liability  to  the  creditors  under  these  circumstances  is  distinctly 
laid  down  in  the  judgment  of  the  Court  of  Exchequer,  as  delivered 
by  the  Lord  Chief  Baron,  in  the  cases  of  Reynell  v.  Lewis  and 
Wyld  V.  Hopkins^  (a)  and  adopted  in  this  Cour-t  in  E£  parte 
Cottle,  (6)  and  also  adopted  in  the  House  of  Lords  in  Norris  v. 
Cottle,  (c) 

Mr.  Besley  therefqre,  if  not  liable  to  the  creditors,  can  be  a 
contributory  only  by  some  contract,  express  or  implied,  between 
him  And  the  committee ;  but  Mr.  Besley's  conduct  before  the  debts 
were  contracted  being  limited  to  his  consenting  to  his  name  being 
on  the  committee,  and  it  being  at  that  time  uncertain  whether  any 
company  would  ever  be  established,  or  if  established,  whether  they 
would  prosecute  the  concern,  which  as  I  have  already  stated  gave 
no  authority  to  the  committee  to  contract  on  his  credit,  I  am  not 
aware  of  any  principle  of  law  or  equity  which  made  such  consent 
operate  as  a  contract  with  them  to  contribute  to  indemnify  them 

(a)  16  M.  &  W.  617.         (h)  2  Mac.  &  G.  186.        (c)  2  H.  L.  Gas.  647. 
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in  respect  of  debts  contracted  by  themselves.    It  does  not  appear 
that  he  knew  how  many  persons  composed  tlie  committee,  lie  had 
never  professed  any  intention  to  take  shares,  and  when  it  was 
proposed  to  him  to  do  so  he  immediately  declined. 

*  809        *  Such  is  the  state  of  facts  before  the  concern  was  aban* 

doned  ;  and  if  up  to  that  time  no  liability  to  the  creditors 
attached  to  Mr.  Besley,  nor  any  liability  to  contribute  to  indemnify 
the  committee,  his  liability,  if  any,  must  result  from  his  conduct 
subsequent  to  the  abandonment  of  the  concern  ;  and  here  I  must 
repeat  that  if  the  evidence  did  not  disclose  what  the  conduct  of 
Mr.  Besley  had  been  before  the  debts  were  contracted,  his  subse- 
quent conduct  might  lead  to  an  inference,  in  the  absence  of  evi- 
dence to  the  contrary,  that  he  had  so  conducted  himself  as  to  be 
liable ;  but  with  the  knowledge  the  Court  has  that  no  such  con- 
duct had  been  pursued,  the  subsequent  facts  can  create  a  liability 
only  from  their  legal  effect.  If  Mr.  Besley  was  liable  neither  to 
the  creditors  nor  to  the  committee  before  the  concern  was  aban- 
doned, upon  what  consideration  was  he  bound  either  to  pay  the 
debts  or  to  contribute  to  indemnify  the  committee,  or  how  will 
partial  payments,  even  if  made  under  a  supposed  liability  which 
did  not  exist,  create  a  liability  to  make  further  payments  ? 

The  only  facts  subsequent  to  this  are,  his  attending  the  meetings 
at  which  it  was  agreed  to  pay  certain  sums,  and  afterwards  actually 
paying  them.  The  subsequent  payments  of  three  sums  of  15/., 
50/.,  and  50/.,  are  the  principal  grounds  relied  upon  as  establishing 
Mr.  Besley's  liability ;  but  I  think  it  clearly  appears  that  these 
payments  were  made  in  ignorance  of  the  fact  that  the  committee  of 
management  had  acquiesced  in  his  application  of  the  6th  Novem- 
ber, 1845,  desiring  that  his  name  might  be  removed,  a  fact  which 
the  secretary  ought  to  have  communicated  to  him,  but  neglected  to 

do  so.^ 

*  310        *  I  think,  also,  that  the  observation  made  in  the  judgment 

of  the  Lords  Commissioners  in  Ex  parte  Roberts,  (a)  that 
the  payments  were  made  causd  pads,  applies  to  this  case.  If  the 
payment  of  a  small  sum  would  put  an  end  to  litigation  and  further 
anxiety  upon  the  subject,  Mr.  Besley  was  willing  to  make  the  pay- 
ment, but  he  did  not  intend  thereby  to  ratify  all  that  had  been  done 

(a)  2  Mac.  &  6.  196. 

>  See  2  Liodley  Partn.  (Eng.  ed.  1860),  1121 ;  Hairs  Case,  3  De  6.  ft  S. 
214. 
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and  to  make  himself  liable  to  an  unlimited  extent,  not  haying  been 
so  liable  before,  nor  is  that  the  legal  result  of  these  payments : 
they  were  always  made  upon  the  faith  that  no  further  claim  should 
be  made  upon  him ;  and  I  tliink  that  there  is  an  absence  of  all 
facts  which  could  create  a  legal  liability  of  Mr.  Besley,  and  the 
facts  which  are  stated,  in  my  judgment,  repel  any  inference  from 
the  payments  that  he  meant  to  admit,  or  that  they  operated  as  an 
admission  of,  an  unlimited  liability.^ 

On  these  grounds  I  think  Mr.  Besley  is  not  properly  on  the  list 
of  contributories,  and  that  the  order  of  Lord  Cotienham  placing 
him  there  must  be  discharged.^ 


♦KEKEWICH  V.  MARKER  ♦311 

ft 

1851.    May  3.    June  10. 

By  an  indenture  of  settlement,  certain  estates  consisting  of  .a  mansion-house  and 
other  premises  were  limited  to  the  use  of  trustees  for  a  term  of  one  thousand 
years  without  impeachment  of  waste  save  only  the  cutting  of  ornamental 
timber,  and  subject  to  the  said  term  to  the  use  of  the  settlor  for  life  without 
impeachment  of  waste  save  as  aforesaid,  then  to  the  use  of  A.  B.  and  his 
assigns  for  life  without  impeachment  of  waste  save  as  aforesaid,  with  divers 
limitations  over.  The  trusts  of  the  term  were  in  the  first  place  by  cutting 
and  felling  and  selling  and  converting  into  money  all  or  any  part  or  parts  pf 
the  timber  standing  and  growing  on  the  said  lands  which  should  be  of  full 
and  ripe  growth  and  not  ornamental  to  the  mansion  or  pleasure-ground:) 
attached  thereto  or  any  of  the  views  or  prospects  of  the  same,  of  which  timber 
it  was  declared  that  enough  of  the  most  ornamental  should  always  remain  to 


>  See  Ex  parte  Stocks,  22  L.  J.  Ch.  218;  Hall's  Case,  8  De  G.  &  S.  214; 
Carrick's  Case,  1  Sim.  N.  S.  505 ;  Ex  parte  Roberts,  1  Drew.  204 ;  Tannar's 
Case,  5  De  G.  &  S.  182. 

'  The  principle  of  this  decision  has  been  recognized  and  adopted  in  many 
other  cases.  See  Tannar's  Case,  5  De  G.  &  S.  182 ;  Norris  v,  Cottle,  2  H.  L.  Cas. 
647 ;  Bright  v,  Hutton,  Hutton  v.  Bright,  3  H.  L.  Cas.  341 ;  Hamilton  v.  Smith,  5 
Jur.  N.  S.  32 ;  Batard  o.  Hawes,  Batard  v,  Douglas,  2  £11.  &  B.  287 ;  Forrester 
o.  Bell,  10  Irish  Law,  555 ;  Capper's  Case,  1  Sim.  N.  S.  178 ;  Watslab  v.  Spottis- 
woode,  15  M.  &  W.  501 ;  Hutton  v.  Thompson,  3  H.  L.  Cas.  161 ;  Ex  parte 
Clarke,  20  L.  J.  Ch.  14;  CoUyer  Partn.  (5th  Am.  ed.)  §  1081  et  seq, ;  1  Lindley 
Partn.  (Eng.  ed.  1860)  23-30;  2  ib,  1120  et  seq.  For  a  history  of  Besley's 
Case  in  its  different  stages,  see  2  WN.  &  G.  176,  note  (1). 
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preserve  the  beauty  of  the  place  nnimpaired,  or  hy  demising,  mortgaging,  or 
selling  the  premises  comprised  in  the  said  term  or  any  part  or  parts  thereof 
save  and  except  the  mansion-house  and  certain  other  premises  therein  men- 
tioned or  by  all  or  any  of  the  said  ways  and  means  to  levy  and  raise  the  sum 
of  10,000/.  for  the  settlor,  and  after  the  death  of  the  settlor  in  like  manner 
to  levy  and  raise  two  sums  of  10,000/.  each  for  other  parties.  Hdd,  upon 
the  equitable  construction  of  the  trusts  of  the  term,  that  the  trustees  had  a 
discretionary  power  to  enter  on  the  estates  and  cut  fit  and  proper  timber  and 
apply  the  proceeds  in  discharge  of  the  sums  directed  to  be  raised,  and  that 
the  Court  would  protect  them  in  the  exercise  of  that  power,  there  being  an 
absence  of  all  mdlafide$  or  of  any  wanton  or  unreasonable  exercise  of  their 
discretion.' 

An  injunction  was  in  this  case  granted  at  the  suit  of  the  trustees  restraining  A. 
B.,  the  tenant  for  life  in  possession,  from  cutting  the  timber  on  the  estates,  on 
the  ground  that  his  doing  so  would  interfere  with  the  discretionary  power 
vested  m  the  trustees.* 

Exemption  from  liability  to  waste  annexed  to  a  life  estate  is  a  special  power  in 
the  tenant  for  life  to  appropriate  part  of  the  inheritance.  Held  in  this  case 
that  it  was  by  the  terms  of  the  settlement  made  subordinate  to  the  discre- 
tionary power  conferred  on  the  trustees. 

The  plaintiffs  in  this  case,  Samuel  Trehawke  Kekewich  and 
James  Pulman,  were  the  trustees  of  a  term  of  one  thousand  years 

*  The  rule  is  thus  stated  in  Lewin  Trusts  (5th  ed.),  439:  *' Where  a 
power  is  given  to  trustees  to  do,  or  not  to  do,  a  particular  thing  at  their 
discretion,  the  Court  has  no  jurisdiction  to  lay  a  command  or  prohibition  upon 
the  trustees  as  to  the  exercise  of  that  discretion,  provided  their  conduct  be 
bond  fide,  and  their  determination  is  not  influenced  by  improper  motives,^^  and  to 
this  he  cites  the  following  English  cases :  Thomas  v.  Dering,  1  Keen,  729 ;  Re 
Eddowes,  1  Drew.  &  S.  895 ;  Talbot  t),  Marshfield,  2  Drew.  &  S.  285 ;  Silli- 
boume  o.  Newport,  1  E.  &  J.  602 ;  Walker  o.  Walker,  5  Mad.  42-4 ;  Bankes  v. 
Le  Despencer,  11  Sim.  527,  per  Sir  L.  Shadwell;  Attorney-General  v,  Grov- 
emors  of  Harrow  School,  2  Yes.  551 ;  Cowley  v.  Hartstonage,  1  Dow,  378,  per 
Lord  Eldon;  Potter  v.  Chapman,  Amb.  99,  per  Lord  Hardwicke;  Carr  v. 
Bedford,  2  Ch.  Rep.  146 ;  Wain  u.  Earl  of  Egmont,  3  M.  &  K.  445 ;  Livesay  r. 
Harding,  Taml.  460;  Collins  v.  Vining,  C.  P.  Coop.  1837-1838,  472;  Re  Coe's 
Trust,  4  K.  &  J.  199.  The  American  cases  agree,  see  Pulpress  v,  African 
Church,  48  Penn.  St.  204 ;  Gochenauer  v.  Froelich,  8  Watts,  19 ;  Morton  v, 
Southgate,  28  Maine,  41 ;  Littlefield  v.  Cole,  33  Maine,  552 ;  Cochran  v,  Paris, 
11  Grattan,  356;  Cloud  v.  Martin,  1  Dev.  &  B.  397;  Hawes  Place  Cong.  Soc. 
0.  Trustees  of  Hawes  Fund,  5  Cush.  454 ;  Cowles  v.  Brown,  4  Call,  477 ;  Arnold 
r.  Gilbert,  3  Sandf.  Ch.  556;  Mason  v.  Mason,  4  Sandf.  Ch.  623;  Leavitt  v. 
Beime,  21  Conn.  1.  See  Prendergast  v.  Prendergast,  3  H.  L.  Cas.  195; 
Attorney-General  v.  Merely,  2  De  G.  &  S.  398;  12  Jur.  889;  CosUbadie 
V,  Costabadie,  6  Hare,  414. 

'  See  2  Story  Eg.  Jur.  §  915 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1633 ;  Marker 
V.  Marker,  9  Ilare,  1. 
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created  by  a  settlement  executed  by  Margaretta  Marker,  deceased. 
The  object  of  the  suit  was  to  restrain  the  defendant  Henry  Wil- 
liam Marker,  the  tenant  for  life  in  possession  under  the  settlement, 
from  cutting  down  timber  on  the  settled  estates.  The  Vice-Chan- 
cellor  Lord  Cban worth  having  refused  to  grant  the  injunction,  the 
plaintiffs  now  appealed  to  tlie  Lord  Chancellor, 

*  By  an  indenture  dated  the  11th  October,  1844,  certain  ♦  812 
real  estates,  consisting  of  several  manors,  messuages,  lands, 
advowsons,  and  other  hereditaments,  to  which  the  settlor  Marga- 
retta  Marker  was  then  entitled  in  fee-simpld  in  possession,  were 
settled  by  her  for  the  several  and  successive  benefits  of  herself  and 
her  sons,  the  defendants  Henry  William  Marker  and  Thomas  John 
Marker,  and  their  issue  respectively,  and  her  daughter,  the  defend- 
ant Margaret  Frances'Smith,  in  manner  therein  mentioned.  The 
trust  premises  were  first  limited  to  the  use  of  the  plaintiffs  as 
trustees  for  a  term  of  one  thousand  years  without  impeachment  of 
or  for  any  manner  of  waste  save  only  the  cutting  and  felling  of 
ornamental  timber  as  therein  mentioned,  and  subject  to  the  said 
term  to  the  use  of  the  settlor  and  her  assigns  for  life  without  im- 
peachment of  or  for  any  manner  of  waste  save  only  the  cutting 
and  felling  of  ornamental  timber,  and  after  the  decease  of  the  set- 
tlor to  the  use  of  Henry  William  Marker  and  his  assigns  for  life 
without  impeachment  of  waste  save  as  aforesaid.  Then  followed 
various  other  limitations  in  tail,  with  an  ultimate  limitation  to 
Henry  William  Marker,  his  heirs  and  assigna  for  ever.  The  indent- 
ure then  declared  the  trusts  of  the  term  of  one  thousand  years  as 
follows:  — 

"  Upon  trust  in  the  first  place  by  cutting  and  felling  and  selling 
and  converting  into  money  all  or  any  part  or  parts  of  the  timber 
now  standing  and  growing  on  the  said  lands  which  is  or  shall  be  of 
full  and  ripe  growth  and  not  ornamental  to  the  mansion  at  Combe 
aforesaid  or  the  pleasure-grounds  attached  thereto  or  any  of  the 
views  or  prospects  of  the  same,  of  which  timber  it  is  hereby  de- 
clared that  enough  of  the  most  ornamental  shall  always  remain  to 
preserve  the  beauty  of  the  place  unimpaired,  or  by  demising,  mort- 
gaging, or  selling  the  premises  comprised  in  the  said  term  or 
any  ♦  part  or  parts  thereof  (save  and  except  the  mansion-  *  313 
house  at  Combe  aforesaid,  and  the  said  several  manors,  mes- 
suages, farms,  advowsons,  rectories,  lands,  hereditaments,  and  prem- 
ises   situate,   lying,  or    being  in  the   said  several  parishes  of 
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Gittesham,  Fairway,  Honiton,  and  Buckerell,  or  any  or  either  of 
them,  all  of  which  are  hereby  expressly  reserved  from  sale),  and 
for  all  or  any  part  of  the  said  term,  or  by  all  or  any  of  the  said 
ways  or  means  or  any  other  reasonable  ways  or  means,  forthwith 
to  levy  and  raise  the  clear  sum  of  10,0001.  and  to  pay  the  same  to 
the  said  Margaretta  Marker,  her  executors,  administrators,  or  assigns, 
or  as  she  or  they  shall  order  and  direct  for  her  and  their  own  abso- 
lute benefit,  and  in  the  next  place  from  and  immediately  after  the 
decease  of  the  said  Margaretta  Marker  by  all  or  any  of  the  ways 
and  means  aforesaid*to  levy  and  raise  two  several  sums  of  10,000/. 
and  10,000/.,  and  to  pay  the  first  of  those  two  several  sums  of 
10,000/.  each  unto  the  said  Thomas  John  Marker,  his  executors, 
administrators,  or  assigns  for  his  and  their  absolute  benefit  and  to 
be  by  him  and  them  received  in  satisfaction  of  any  claim  he  may 
have  on  his  brother,  whether  legal  or  otherwise,  under  the  codicil  to 
the  last  will  and  testament  of  his  uncle  the  Reverend  Thomas  Putt 
deceased,  and  to  pay  and  apply  the  last  of  the  two  several 
sums  of  10,000/.  each  to  such  persons  and  in  such  manner  as  Mar- 
garet Frances  Smith,  the  wife  of  the  Reverend  George  Townsend 
Smith,  formerly  Margaret  Frances  Marker,  a  daughter  of  the  said 
Margaretta  Marker,  shall  by  any  writing  under  her  hand  appoint, 
order,  and  direct^  and  in  default  thereof  unto  her,  the  said  Margaret 
Frances  Smith,  her  executors,  administrators,  and  assigns  for  her 
and  their  absolute  benefit,  together  with  interest  on  the  two  last- 
mentioned  sums  of  10,000/.  and  10,000/.  to  be  computed  at 
*  814  4/.  per  cent  per  annum  from  the  day  of  the  *  decease  of 
the  said  Margaretta  Marker  until  the  full  payment  thereof 
respectively."  The  indenture  then  provided,  in  the  usual-manner, 
for  a  cesser  of  the  term  on  the  trusts  being  perfoirmed. 

Margaretta  Marker,  the  settlor,  died  in  July,  1846,  and  thereupon 
the  defendant  H.  W.  Marker  came  into  possession  of  the  settled 
estates,  as  tenant  for  life  under  the  settlement.  He  was  also  the 
executor  and  general  legatee  of  M.  Marker. 

At  the  time  of.  the  filing  of  the  bill,  the  sums  directed  to  be 
raised  by  the  settlement  had  not  been  raised,  with  the  exception 
only  of  a  sum  of  1891/.,  part  of  the  sum  of  10,000/.  directed  to  be 
raised  for  the  benefit  of  M.  Marker.  It  appeared  that  this  sum  of 
1891/.  had  been  raised  by  the  sale  of  certain  timber,  which  after 
the  death  of  M.  Marker  had  been  cut  and  sold  by  H.  W.  Marker, 
but  it  did  not  very  clearly  appear  how  far  the  trustees,  though 
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made  aware  of  tins  proceeding,  actively  interfered  in  it.  It  was, 
however,  shortly  after  this  sale  that  the  question  in  the  pi-esent  suit 
arose,  the  point  in  dispute  being  the  nature  and  extent  of  the 
powers  given  to  the  trustees  by  the  settlement  for  raising  the  three 
sums  of  10,000Z.  therein  mentioned :  the  trustees  insisted  that 
under  the  settlement  they  had  for  that  purpose  a  power  and  dis- 
cretion to  resort  to  the  timber,  otlier  than  ornamental  timber,  so 
far  as  they  might  think  proper:  the  tenant  for  life,  on  the  other 
hand,  contended,  that  the  trustees  were  bound  to  raise  the  money 
by  demising,  selling,  or  mortgaging  part  of  the  trust  estates,  and  he 
accordingly  proceeded  himself  to  cut  down  the  timber  on  the 
estates. 

Tlie  trustees,  thereupon,  in  December,  1850,  filed  their 
bill,  which,  stating  in  effect  the  foregoing  facts,  prayed  *  that  *  816 
it  might  be  declared  that  according  to  the  true  meaning  and 
construction  of  the  settlement  the  plaintiffs  were  entitled  to  use 
and  exercise  a  discretionary  power,  in  accordance  with  the  trusts 
declared  by  the  indenture  as  to  the  mode  in  which  the  three  several 
.sums  of  10,000/.  should  be  levied  and  raised,  and  that  the  plaintiffs 
had  a  discretionary  power  to  raise  and  pay  the  same  or  any  part 
thereof  by  resorting  to  the  timber  ripe  and  of  full  growth  other 
than  such  as  was  ornamental  to  the  mansion  of  Combe  and  the 
pleasure-grounds  attached  thereto  or  any  of  the  views  and  pros- 
pects thereof  which  was  then  standing  or  growing  or  which  until 
the  moneys  should  be  fully  raised  and  satisfied  should  be  standing 
or  growing  on  the  said  estates,  and  that  the  right  of  the  defendant 
H.  W.  Marker  or  any  other  of  the  defendants  who  under  the  limi- 
tations of  the  settlement  were  made  tenants  for  life  of  the  estates 
to  cut  or  fell  any  such  timber  was  subordinate  to  the  right  of  the 
plaintiffs  to  exercise  such  discretionary  power,  and  that  the  defend- 
ant H.  W.  Marker  might  be  restrained  from  cutting  or  felling  any 
such  timber  or  selling  or  disposing  thereof  whilst  the  moneys  by  the 
settlement  directed  to  be  levied  and  raised  by  the  plaintiffs  or  any 
part  thereof  should  remain  to  be  levied  and  raised,  the  plaintiffs 
being  ready  and  willing  and  thereby  offering  forthwith  to  take  all 
measures  and  proceedings  necessary  or  proper  in  accordance  with 
the  trusts  and  discretionary  power  vested  in  them  by  the  settle- 
ment for  levying  and  raising  the  same  moneys  so  far  as  the  same 
then  remained  unsatisfied ;  and  that  if  H.  W.  Marker  should  pro- 
ceed to  sell  any  such  timber  before  that  the  said  moneys  had  been 
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levied  and  raised,  then  that  he  might  be  restrained  from  receiving 
or  applying  to  his  own  use  the  proceeds  of  such  sale ;  and  that  the 

plaintiffs  might  be  declared  to  be  entitled  to  receive  and 
*316    apply  *the  same,  or  so  much  thereof  as  they  in   their 

discretion  should  think  fit,  in  payment  or  discharge  of 
the  moneys  directed  to  be  levied  and  raised  by  the  plaintiffs,  and 
that  the  plaintiffs  or  some  other  fit  and  proper  persons  might  be 
appointed  to  receive  the  proceeds  of  such  sale ;  and  that  H.  W. 
Marker  might  be  decreed  to  account  for  and  to  pay  as  the  Court 
should  direct,  in  discharge  or  satisfaction  of  the  moneys  directed 
to  be  levied  and  raised  by  the  plaintiffs,  the  moneys  which  were 
produced  by  certain  sales  of  timber  which  had  been  effected  as  in 
the  bill  mentioned,  or  for  such  part  of  the  last-mentioned  moneys 
as  the  said  H.  W.  Marker  had  received  or  had  been  applied  to  his 
use,  and  also  to  account  for  and  pay  as  last  aforesaid  any  other 
moneys  which  the  said  H.  W.  Marker  had  already  received  or 
should  or  might  receive  from  the  sale  of  such  timber  before  the 
moneys  directed  to  be  levied  and  raised  by  the  plaintifis  had  been 
raised  and  levied,  and  fiirther,  that,  if  necessary,  the  timber  other 
than  ornamental  timber  as  aforesaid  which  the  plaintiffs,  in  the 
due  exercise  of  the  discretionary  power  vested  in  them  by  the 
settlement  should  desire  to  be  cut  and  felled  or  sold  or  converted 
into  money  for  the  purpose  of  i*ai8ing  and  satisfying  the  said  sums 
or  any  part  thereof,  might  be  cut  and  felled  or  sold  or  converted 
into  money  under  the  decree  of  the  Court,  and  that  other  proper 
and  necessary  directions  might  be  given  and  accounts  taken  for 
raising  and  levying  the  whole  of  the  said  moneys  in  accordance 
with  the  trusts  confided  and  reposed  in  the  plaintiffs  by  the  settle- 
ment, but  subject  nevertheless  and  without  prejudice  to  the  exercise 
by  the  plaintiffs  of  the  discretionary  powers  vested  in  them  by  the 
settlement  as  to  the  mode  in  which  the  moneys  were  to  be  raised 

and  levied,  and  also  for  protecting  tlie  plaintiffs  in  the  execu- 
*  317    tion  of  the  trusts  thereby  reposed  in  them,  *  and  enabling 

them  to  exercise  tlie  discretionary  powers  thereby  confided 
to  them. 

In  the  year  1850  a  suit  of  Marker  v.  Kehewich  was  instituted  on 
behalf  of  the  tenant  in  tail  in  i^emainder  under  the  settlement 
against  the  plaintiffs  in  the  present  suit  as  trustees,  the  defendant 
H.  W.  Marker  as  tenant  for  life,  and  other  parties  interested  under 
the  settlement,  for  the  purpose,  as  it  appeared,  of  obtaining  an 
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opinion  from  the  Court  on  the  conBtruction  of  the  trusts  of  the 
term  and  the  powers  of  the  trustees.  The  suit  was  conducted  by 
'  the  same  solicitor  for  all  parties ;  and  this  solicitor  acted  in  the 
present  suit  for  the  tenant  for  life,  and  was  himself  an  incum- 
brancer on  the  life  interest  of  H.  W.  Marker.  The  bill  in  Marker 
T.  Kekewich  stated  that  there  was  then  standing  and  growing  on 
tiie  lands  comprised  in  the  term  of  one  thousand  years  a  large 
quantity  of  timber  of  ripe  and  full  growth  not  being  ornamental 
timber  of  the  value  to  sell  of  7000/.,  that  the  plaintiff  was  advised 
that  the  trustees  of  the  term  ought  forthwith  to  proceed  to  raise  the 
three  sums  of  10,000Z.  by  cutting  and  selling  the  said  timber  and 
applying  the  proceeds  of  such  sale  in  payment  and  satisfaction  of 
tiie  said  three  several  sums  so  far  as  the  same  would  extend  in  the 
first  place,  and  then  by  sale  or  mortgage  o{  a  competent  part  of 
the  estates  comprised  in  the  settlement.  The  bill  then  charged 
that  the  trustees  were  about  to  raise  the  three  sums  of  10,000/. 
by  a  sale  or  mortgage  of  a  competent  part  of  the  estates  without 
resorting  to  or  cutting  and  felling  any  of  the  timber  unless  in  case 
of  a  deficiency  of  the  proceeds  of  such  sale  or  mortgage  to  answer 
and  satisfy  the  said  simis  respectively,  and  that  if  they  were  per- 
mitted so  to  do  the  inheritance  of  the  settled  estates  would  thereby 
be  unnecessarily  burdened  and  the  tenant  for  life  receive 
*a  benefit  at  the  expense  of  such  inheritance.  The  bill  *  818 
prayed  a  declaration  that  the  persons  entitled  in  reversion 
or  remainder  to  the  settled  estates  expectant  on  the  determination 
of  the  existing  life  interest  therein  subject  to  the  term  were  entitled 
to  have  all  the  said  timber  cut  and  felled  and  sold  for  the  purpose 
of  applying  the  proceeds  thereof  in  or  towards  the  payment  of  the 
said  several  sums  of  10,000/.  in  exoneration,  so  far  as  the  same 
would  extend,  of  the  corpus  of  the  estates  from  the  charges,  and 
to  have  the  whole  amount  of  the  proceeds  of  the  sale  of  such 
timber  applied  accordingly,  and  a  declaration  that  the  trustees 
were  not  entitled  to  raise  the  whole  of  the  said  several  charges 
by  way  of  mortgage  of  the  estates  and  premises  without  resorting 
to  the  cutting  and  sale  of  such  timber,  and  an  injunction  against 
the  trustees  accordingly.  The  tenant  for  life  and  the  trustees 
having  demurred  to  this  bill,  the  demurrers  were  argued  before 
Vice-Chancellor  Wioram  in  May,  1860,  and  on  the  10th  June,  1850, 
his  Honor  gave  judgment,  allowing  the  demurrers. (a)     In  the 

(a)  See  Marker  v.  Kekewich,  14  Jur.  644. 
VOL.  m.  1^  [  241  ] 
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course  of  his  judgment,  the  Yice-Ghancellor  made  observations  to 
the  effect  that  the  corpus  of  the  property  must  bear  the  charges, 
and  that  the  tenant  for  life  was  entitled,  as  part  of  the  profits  of 
the  estates,  to  the  timber  which,  as  being  unimpeachable  for  waste, 
he  had  a  right  to  cut  as  between  hun  and  the  remainder-man. 

The  plaintiffs  in  the  present  suit  charged,  by  their  bill,  that  the 
suit  of  Marker  v.  Kekewieh  was  instituted  and  carried  on  and 
managed  by  the  same  solicitor  for  all  parties  without  consulting 
the  plaintiffs  on  the  subject ;  and  that  the  bill  in  that  suit  stated, 

contrary  to  the  fact,  that  the  plaintiffs  were  about  to  raise 
*  819  the  three  sums  of  *  10,000/.  by  mortgaging  or  selling  a 

sufficient  portion  of  the  settled  estates ;  that  the  allegations 
were  such  and  so  contrived  and  n^anaged  as  not  to  raise  or  de- 
termine the  question  or  issue  whether,  if  the  plaintiffs  in  the  fiill 
exercise  of  the  discretionary  powers  vested  in  them  were  desirous 
of  resorting  to  the  timber  for  the  purpose  of  raising  and  satisfying 
the  sums  to  be  raised,  they  might  not  do  so,  and  that  in  fact  such 
question  or  issue  had  not  been  in  any  wise  raised  or  determined  in 
the  said  suit. 

Mr.  BoU  and  Mr.  Fooksj  for  the  plaintifis.  —  We  submit  that, 
according  to  the  true  construction  of  the  provisions  of  the  settle* 
ment,  the  ordinary  right  of  the  tenant  for  life  to  cut  timber  is 
impeded  by  a  prior  right  given  to  the  trustees.  The  suit  of  Marker 
V.  Keketoich  was  framied  for  the  purpose  of  restraining  the  trustees 
from  resorting  to  the  inheritance  imtil  they  had  applied  the 
timber  to  the  purpose  of  raising  the  sums  required :  it  was  an 
attempt  unduly  to  interfere  with  the  discretionary  power  of  the 
trustees,  and  ihe  Yice-Chancellor  allowed  the  demurrers  accord- 
ingly :  he  might  well  do  this  without  deciding  that  the  trustees 
were  bound  to  resort  to  the  inheritance  and  might  not  take  the 
timber  if  they  saw  fit  to  do  so.  Some  observations  may  have 
fallen  from  the  Yice-Ghancellor  favourable  to  the  view  now  taken 
by  the  tenant  for  life ;  but  it  was  not  necessary  for  his  Honor  to 
deal  with  the  question,  and  in  truth  it  was  not  fairly  raised  by  the 
pleadings.  We  submit  that  the  plaintifis  as  trustees  are  entitled 
to  be  protected  in  the  full  exercise  of  their  discretion  as  to  cutting 
the  timber,  and  that  it  is  quite  immaterial  that  it  happens  that  the 
tenant  for  life  as  executor  of  M.  Marker  will,  in  respect  of  the 
balance  of  10,000/.  still  payable  to  M.  Marker's  estate,  receive 
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the  proceeds  *  of  the  sale  of  timber  even  if  conducted  by   *  820 
the  trustees. 

In  reference  to  the  construction  of  discretionary  powers  vested 
in  trustees,  and  to  the  question  of  how  far  the  Court  will  interfere 
with  the  exercise  of  such  powers  by  trustees,  they  referred  to 
Maddisan  t.  Andrew j  (a)  Chwer  y,  Mainwwring^(b)  Brown  y. 
Eigg$^  (c)  Maberly  v,  Turion^  (d)  French  v.  Davidson,  (e)  Kears" 
ley  V.  Woodcock  J  (jg)  Fordyce  v.  BridgCB^ih)  Oosiabadie  v. 
Costabadiej  (i)  Policy  y.  Seymour,  (h) 

Mr.  BetheU  and  Mr.  G.  M.  Giffard,  for  H.  W.  Marker.  —  It  is 
said  on  the  other  side  that  the  trustees  have  a  discretionary  power, 
but  eyen  admitting  this,  still  there  must  be  a  limit  to  that  discretion. 
Now  the  bill  states  no  real  objection  to  what  has  been  done  by  the 
defendant ;  it  does  not  complain  that  the  tenant  for  life  has  cut 
any  timber  improperly,  or  state  that  it  is  unnecessary  to  cut  the 
timber,  or  that  some  other  time  would  be  proper  for  doing  it; at 
states  simply  that  the  trustees  haye  a  discretionary  power,  and  that 
they  claim  tiie  right  to  retain  and  exercise  that  power.  No  case 
is  made  for  an  injunction,  but  the  whole  matter  resolyes  itself 
into  the  question,  who  is  to  receiye  the  proceeds  of  the  timber  cut ; 
and  with  the  decision  of  this  the  judgment  of  the  Yice-OhanceUor 
does  not  interfere.  A  morl^gor  remaining  in  possession  of  the 
mortgaged  estate  is  entitled  to  cut  timber,  unless  by  so  doing 
the  security  of  the  mortgagee  is  affected.  Here  *  the  trus-  *  821 
tees  are  incumbrancers,  and  applying  therefore  to  the  case 
the  law  as  between  mortgagor  and  mortgagee,  it  is  clear  that  the 
Court  will  not  now  interfere  with  the  tenant  for  life.  Humphreys 
V.  Harrison,  (J)  Hippesley  y.  fencer,  (m)  It  could  not  be  the 
intention  of  the  settlor  that  l^e  trustees  should  haye  the  power  of 
arbitrarily  depriving  the  tenant  for  life  of  the  profits  of  the  estate, 
and  of  trowing  l^e  whole  of  the  charges  on  his  life  interest. 
When  we  come  to  examine  closely  the  language  of  the  deed,  there  is 

(a)  1  Yes.  57.  (e)  8  Madd.  396. 

(b)  2  Ves.  87.  (g)  8  Hare,  186. 

(c)  4  Ve8.  708 ;  6  Yea.  495 ;  8  Ves.  561.  (h)  2  Phil.  497. 
id)  14  Ves.  499.  (0  6  Hare,  410. 
(k)  7  Law  J.  Eq.  Ezch.  12;  2  Y.  &  C.  708. 

(Q   1  J.  &  W.  581 ;  and  see  cases  mentioned  in  note, 
(m)  6  Madd.  422. 
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nothing  to  show  that  the  trustees  have  the  discretionary  power  which 
they  claim.  The  intent  and  meaning  of  the  deed  is  to  make  cer- 
tain parties  trustees  for  the  incumbrancers :  if,  therefore,  they  can 
exercise  this  trust  without  interfering  with  the  rights  of  the  tenant 
for  life,  it  is  their  duty  to  do  so,  and  any  imnecessary  interference 
is  a  capricious  exercise  of  their  powers.  The  present  case  does  not 
materially  differ  from  the  ordinary  one  of  a  power  to  raise  portions, 
but  if  the  claim  now  made  by  the  trustees  were  applied  to  the 
ordinary  form  of  power,  the  trustees  of  a  settiement  would  be  able 
to  turn  the  tenant  in  fee  or  for  life  out  of  possession  of  the  estates. 
The  defendant,  as  tenant  for  life  not  impeachable  of  waste,  is  en- 
titied  to  the  timber  in  question.  Smythe  v.  SmythCj  (a)  Davies  v. 
Wescomby  (6)  Ferrand  v.  WiUon.  (c)  (They  referred  to  the  form 
of  trusts  for  raising  portions  for  younger  children,  giyen  in  Sanders 
on  Uses,  Vol.  11.  p.  255,  ed.  1824 :  they  also  submitted,  that  the 
ordinary  rules  of  marshalling  were  applicable  to  tiie  case  in  favour 
of.the  claim  of  the  defendant.) 

Mr.  Bott^  in  reply.  —  The  trusts  of  the  term  in  this  case 
*  822  are  quite  different  from  the  conmion  form  referred  *  to  on 
the  other  side,  and  must  be  construed  as  we  find  them,  and 
not  by  reference  to  other  forms.  The  clear  intention  of  the  settie- 
ment is  to  make  the  estate  of  the  tenant  for  life  give  way  to  the 
power  vested  in  the  trustees. 

Jane  10. 

The  Lord  Ohangellob,  after  stating  tiie  provisions  of  the 
indenture  of  the  11th  October,  1844,  and  the  trusts  of  the  term  of 
one  thousand  years  above  set  out,  proceeded  as  follows :  — 

It  appears  from  the  facts  of  this  case,  that  after  the  death  of  the 
settlor,  who  was  first  tenant  for  life,  the  defendant  was  let  into 
possession,  and  after  he  entered  into  possession  certain  timber  was 
felled,  the  proceeds  of  which  were  applied  in  part  satisfaction  of 
the  first  sum  of  10,000/.  which  was  to  be  raised  during  the  life 
of  the  first  tenant  for  life,  and  which  the  defendant,  the  present 
tenant  for  life,  is  entitled  to  as  the  executor  of  the  settior.  It  does 
not  distinctly  appear  under  what  circumstances  the  timber  was 
felled,  but  it  sufficientiy  appears  that  it  was  done  with  the  assent 
of  the  trustees,  but  whether  under  their  direction,  or  under  the 

■ 

'       (a)  2  Swtnst.  261.  (6)  2  Sim.  426.  (e)  4  Hare.  844. 

[244] 


KEKEWICH  t;.  MABEEB.  *  322 

direction  of  the  tenant  for  life  with  their  assent,  is  somewhat  un- 
certain :  the  proceeds  were  applied  by  the  defendant  in  part  satis- 
fiu^on  of  the  first  sum  of  10,000^.  It  appears  that  not  very  long 
after  this,  the  defendant  caused  an  advertisement  to  be  inserted 
announcing  that  a  sale  was  to  be  had  of  the  timber  upon  the 
estates,  and  in  consequence  of  that  the  trustees  interfered  and 
advanced  their  claim,  insisting  that  they  had  a  prior  right  and 
discretion  to  fell  and  appropriate  the  timber  in  further  dis- 
charge of  the.  sums  which  were  required  to  be  raised.  *  The  *  823 
defendant  however  persisted  that  he,  in  respect  of  the 
exemption  from  waste  annexed  to  his  tenancy  for  life,  was  entitled 
to  feU  and  apply  the  proceeds  of  this  timber  to  his  own  benefit. 
The  trustees  then  filed  their  bill,  and  applied  for  an  injunction. 
That  injimction  was  refused  with  costs  by  the  Vice-ChanceUor 
Lord  Granwobth,  and  this  is  an  appeal  from  that  decision. 

I  may  here  mention,  that  before  the  present  suit  was  instituted, 
it  appears  that  (the  same  solicitor  being  concerned  for  aU  parties) 
there  had  been  a  bill  filed  by  one  of  the  present  defendants  against 
the  present  plaintiffs  upon  an  allegation  that  the  present  plaintiffs 
intended  to  raise  a  portion  of  the  sums  of  money  mentioned  in 
the  deed  by  throwing  the  whole  burden  upon  the  inheritance,  and 
insisting  that  the  plaintiffs  were  bound  in  the  first  instance  to 
apply  the  timber  in  satisfaction,  as  far  as  the  proceeds  would 
extend,  of  the  sums  so  to  be  raised,  and  praying  for  an  injunction 
to  restrain  them  from  charging  the  whole  of  the  sums  upon  the 
inheritance.  That  suit  appears  to  me  not  to  have  been  a  very 
candid  proceeding.  It  was  a  proceeding  adopted  with  a  view  of 
getting  the  opinion  of  the  Oourt  as  to  the  construction  of  the  trusts 
of  the  term,  and  upon  the  right  now  asserted  on  the  part  of  the 
plaintiffi  to  fell  the  timber  and  apply  the  proceeds  as  I  have  stated; 
but  instead  of  a  bill  being  filed  stating  the  real  case  and  objects 
of  the  parties,  it  appears  to  have  been  supposed  that  some  advan- 
tage would  be  obtained  by  reversing  the  question,  and  presenting 
the  case  as  if  the  trustees  were  insisting  that  they  were  not  bound 
to  cut  the  timber  at  all,  but  were  bound  to  throw  the  whole  burden 
upon  the  inheritance,  that  being  directly  contrary  to  the  truth. 
The  case  was  heard  upon  demurrer  to  the  bill  before  the 
Vice-ChanceUor  *  Wigkam,  the  question  being  whether  ♦  824 
the  trustees  were  excluded  from  the  exercise  of  all  discre- 
tion as  to  the  application  of  the  timber,  and  were  bound  to  throw 
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the  whole  charge  upon  the  inheritance.  The  judgment  of  the 
Yice-Chancellor  was  that  the  trustees  were  not  so  bound,  and  he 
allowed  the  demurrer  accordingly.  In  the  course,  however,  of  the 
judgment  some  expressions  dropped  from  him,  which  no  doubt 
it  was  the  object  of  the  parties  .in  adopting  that  form  of  suit  to 
which  I  have  referred  to  elicit,  consistent  with  the  view  now  con- 
tended for  on  the  part  of  the  defendant,  denoting  an  impression 
or  an  opinion  that  the  tenant  for  life  had  a  right  to  cut  timber 
exclusive  of  the  trustees.  .    . 

The  question,  however,  now  before  me  is,  whether  or  not  the 
trustees  of  the  term  have  a  right  to  enter  and  cut  the  timber,  and 
apply  the  proceeds  as  fSftr  as  they  will  extend  (assuming  of  course 
that  they  cut  fit  and  proper  timber)  in  part  satisfaction  of  the 
charges.  If  they  have  that  right,  then  I  think  they  are  entitled  to 
the  injunction;  and  their  right  depends  upon  the  equitable  construe- 
tion  of  the  power  contained  in  the  settlement,  that  power  being 
exercised  bond  fide^  and  there  being  no  special  circumstances  of 
maia  fides^  or  any  wanton  or  unreasonable  discretion  attempted  to 
be  exercised  on  the  part  of  the  trustees.  My  opinion  is,  that  the 
trustees  have  that  discretion,  and  that  they  are  entitled  to  the  in- 
junction which  is  asked  for,  because  the  defendant  is  obviously 
about  to  do  that  which  would  operate  as  a  destruction  of  the  power 
given  to  the  trustees,  and  the  effect  would  be  to  deprive  them  of 
the  exercise  of  that  discretion  which  I  think  they  have. 

A  great  many  cases  were  cited  having  more  or  less  appli- 
*  325  cation  to  this  case,  but  not  one  was  cited,  nor  have  *  I  been 
able  to  find  one  which  arises  out  of  a  deed  at  all  corre- 
sponding with  the  terms  of  the  present  deed.  It  has  been  stated 
in  the  course  of  the  argument,  that  the  trusts  of  the  term  are 
expressed  in  the  ordinary  form,  and  I  was  referred  to  a  precedent 
in  Sanders  on  Uses,  the  form  however  of  which  is  essentially  dif- 
ferent in  all  material  respects  from  that  now  under  discussion. 
The  argument  of  the  case  before  Lord  Oranworth  went  also  very 
much  upon  the  terms  of  the  deed  being  of  the  same  import  as 
those  of  various  other  deeds  which  have  been  the  subject  of  deci- 
sion as  to  the  discretion  of  an  executor.  I  have  taken  some  pains 
to  ascertain  this,  and  have  caused  various  books  of  precedents  to 
be  searched,  and  procured  the  drafts  of  several  of  the  most  emi- 
nent draftsmen  of  the  day,  and  I  find  that  the  power  is  not  in  the 
usual  form,  but  difiers  essentially  from  it. 
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It  will  be  obseryed,  that  in  this  case  the  first  limitation  is  to  the 
nse  of  the  trustees  of  the  term,  and  nothing  can  be  more  distinct 
and  express  tiian  the  terms  of  the  trust  with  regard  to  the  timber. 
They  are,  —  "  upon  trust  in  the  first  place  (the  words  *  in  the  first 
place '  haye  no  operation  on  the  question,  they  only  indicate  the 
order  in  which  the  different  sums  are  to  be  raised)  by  cutting  and 
felling  and  selling  and  converting  into  money  all  or  any  part  or 
parts  of  the  timber  now  standing  and  growing  on  the  said  lands 
which  is  or  shall  be  of  Ml  and  ripe  growth  and  not  ornamental 
to  the  mansion  at  Combe  aforesaid  or  the  pleasure-grounds  attached 
thereto  or  any  of  the  views  or  prospects  of  the  same,  of  which 
tdmber  it  is  hereby  declared  that  enough  of  the  most  ornamental 
shall  always  remain  to  preserve  the  beauty  of  the  place  unim- 
paired." Nothing,  therefore,  can  be  more  distinct  than  the 
efifect  of  tiiese  words ;  they  import  very  clearly  *  an  antici-  *  326 
pation  on  tiie*part  of  the  grantor  of  the  estate  that  the 
power  would  be  exercised,  more  particularly  when  it  is  observed 
that  the  first  estate  for  life  is  to  the  grantor  herself  and  that  the 
first  10,0007.  is  to  be  raised  fortiiwith.  I  think,  therefore,  that 
the  intention  of  the  grantor  is  perfectly  clear  and  distinct ;  that  in 
her  judgment  there  Was  timber  fit  to  be  cut,  and  that  she  intended 
that  the  trustees  should  exercise  their  discretion  in  raising  by 
means  of  the  timber  so  much  as  it  might  be  able  to  fiimish  towards 
the  sums  of  money  which  are  the  objects  of  the  settlement. 

Now,  if  I  am  correct  in  this  conclusion,  I  apprehend  that  it  is 
perfectly  clear  that,  in  the  absence  of  special  circumstances  resting 
upon  equitable  grounds,  the  general  rule  is,  that  a  Court  of  Equity 
wiU  not  interfere  to  control  and  limit  the  exercise  of  a  discretion 
which  the  owner  of  an  estate  has  thought  fit  to  vest  in  grantees  or 
trustees  named  by  such  owner.  The  argument  on  the  part  of  the 
tenant  for  life,  giving  it  its  fiill  effect,  tends,  as  it  appears  to  me, 
to  strike  out  the  trust  altogether  with  regard  to  the  felling  o{ 
timber,  for  he  contends  that,  imder  the  exemption  from  waste 
which  is  annexed  to  his  life  estate,  he  is  entitled  to  cut  all  the 
timber  and  apply  it  as  part  of  the  ordinary  profits  of  the  estate 
coming  to  him  in  respect  of  his  life  estate.  Whilst,  however,  the 
defendant's  argument  is  thus  calculated  to  strike  out  that  part  of 
the  deed  which  gives  to  the  trustees  the  discretion  contended  for, 
it  by  no  means  follows  that  that  discretion  will'  interfere  with  the 
provision  exempting  the  tenant  for  life  from  liability  to  waste. 
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Both  provisions  may  stand  together,  for  if  the  trustees  do  not 

think  fit  to  exercise  their  discretion  to  cut,  the  tenant  for  life  may ; 

or  if  they  do  cut.  all  the  timber,  there  will  still  be  left  a  great 

deal  for  the  exemption  from  waste  to  operate  upon :  the 

*  327    *  tenant  for  life  may  work  mines,  take  stones,  and  make 

considerable  profits,  which  are  a  part  of  the  inheritance, 
and  which  he  would  not  be  able  to  do  without  the  exemption. 

In  the  course  of  the  argument,  very  strong  expressions  were 
occasionally  used,  importing  that  the  timber  was  part  of  the  or- 
dinary annual  profits  of  the  estate ;  but  I  apprehend  that  this  is 
not  so,  and  that  the  exemption  &om  liability  for  waste  is  a  special 
power  to  the  tenant  for  life  to  appropriate  a  part  of  the  inheritance, 
which  standing  timber  of  course  is.  If,  then,  this  tenant  for  life 
cut  down  many  thousand  pounds'  worth  of  timber,  the  efiect  will 
be  to  relieve  that  portion  of  the  inheritance  from  the  burden  of 
raising  the  sums  charged.  Now  the  duty  of  the  •trustees  is  to 
throw  the  burden  of  the  principal  upon  the  inheritance,  and  the 
tenant  for  life  is  to  keep  down  the  interest ;  but  if  the  tenant  for 
life  may  cut  down  the  timber  which  is  a  portion  of  the  inheritance 
to  the  extent  contended  for  in  this  case,  he  gets  relieved  altogether 
from  contributing  to  the  charges  in  respect  of  that  timber ;  and  it, 
appears  to  me  hardly  reasonable  to  suppose  that  it  was  intended 
that  the  tenant  for  life  should  have  such  a  power. 

Having  adverted  to  the  equitable  rule  with  regard  to  discretion 
where  a  discretion  is  found  to  exist,  and  having  also  adverted  to 
the  terms  of  this  deed  which  prove  that  the  grantor  intended  to 
vest  a  discretion  in  the  trustees,  the  question  is,  What  are  the 
equitable  grounds  on  which  this  Court  will  be  authorized  to  con- 
trol that  discretion  ?  The  first  point  that  presents  itself  is  this : 
it  is  said  that  the  ordinary  rule  as  to  raising  sums  of  money  under 
a  will  or  under  a  power  will  be  found  applicable  to  this  case. 
Undoubtedly  it  is  weU  settled  that  if  trustees  have  a  power 

*  328   lo  raise  *  certain  sums,  it  is  their  duty  to  charge  the  princi- 

pal  of  these  sums  upon  the  inheritance,  and  to  secure  the 
application  of  the  annual  profits  during  the  tenancy  for  life  to 
keep  down  the  interest.  But,  in  order  to  see  how  that  rule  applies 
to  the  present  case,  we  must  see  what  is  the  foundation  of  the 
rule :  it  is  the  presumed  intention  of  the  grantor.  It  is  correctly 
said  that  it  is  an  irresistible  presumption,  that  a  person'  professing 
to  create  certain  estates  and  limiting  certain  interests,  intends 
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that  each  of  the  grantees  of  those  estates  or  interests  shall  take 
some  certain  profit,  and  that,  if  any  other  rule  were  maintained, 
the  trustees  might  deprive  a  tenant  for  life  of  all  profits  whatever, 
which  could  not  be  the  intention  of  the  grantor.  Now  it  is  well 
known  that  the  rule  with  regard  to  how.  much  of  the  burden  of 
a  charge  \ipon  an  estate  the  tenant  for  life  should  bear,  has  varied. 
Originally,  a  portion  of  the  principal  was  thrown  on  the  tenant 
for  life ;  that  was  subsequently  altered,  and  now  the  tenant  for  life 
is  charged  only  with  the  burden  of  keeping  down  the  interest ; 
and  the  capital,  as  I  have  before  stated,  is  charged  upon  the  in- 
heritance :  that  is  done  upon  the  ground  of  the  presumed  inten- 
•  tion  of  the  grantor,  to  which  I  have  referred,  and  as  the  best  mode 
of  carrying  that  intention  into  efiect.  « 

Applying  then  that  view  of  the  rule  to  the*  present  case^  what 
am  I  to  infer  was  the  intention  of  the  grantor  ?  It  seems  to  me 
that  she  must«have  contemplated  the  exercise,  if  not  of  the  right, 
at  least  of  the  discretion ;  and  that  if  I  were  to  adopt  the  argu- 
ment of  the  defendant,  I  should  defeat  that  intention,  or  not  carry 
it  into  efiect.  If,  however,  I  allow  the  trustees  the  discretion  which 
I  have  mentioned,  the  tenant  for  life  will  still  have  all  the  ordinary 
profits  of  the  estate,  with  respect  to  all  those  portions  of  the  in- 
heritance with  which  the  trustees  may  not  intermeddle; 
*  and  I  shall  thus,  as  it  seems  to  me,  carry  into  efiect  the  *  329 
intention  of  the  settlor,  both  with  regard  to  the  trustees 
and  with  regard  to  the  tenant  for  life.  No  case  was  cited  at  the 
bar,  and  I  have  been  able  to  find  none  at  all  leading  to  the  con- 
clusion that  this  Oourt  has  ever  controlled  the  execution  of  an 
express  and  clear  trust ;  and  it  therefore  appears  to  me  that  the 
ordinary  rule  which  has  been  referred  to,  instead  St  leading  to 
the  conclusion  that  the  trustees  in  this  case  have  not  the  discre- 
tion and  ought  not  to  be  allowed  to  exercise  the  discretion  which 
they  contend  for,  rather  tends  to  support  their  claim,  the  founda- 
tion of  the  rule  being  a  presumed  intention  from  the  use  of  certain 
language,  which  language  diflers  so  essentially  from  that  used  here 
that  a  different  intention  is  to  be  necessarily  presumed  from  that 
presumed  in  those  cases  to  which  the  rule  has  been  applied. 

The  right  of  the  trustees  has,  however,  been  objected  to  upon 
the  principle  of  analogy.  It  is  said  that  the  trustees  are  but  in- 
cumbrancers ;  that  they  are  in  the  like  situation  as  mortgagees, 
and  that  a  mortgagor  while  in  possession  may  fell  timber  proy^ded 
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he  does  not  impeach  the  sufficiency  of  the  security.  Now,  it  ap- 
pears to  me  that  that  case  has  no  analogy  to  the  present.  The 
parties  there  have  entered  into  a  contract  between  themselves 
which  has  known  legal  consequences  attached  to  it;  the  mort* 
gagor  in  equity  is  the  owner  of  the  estate,  he  is  in  possession  as 
such,  and  is  allowed  to  exercise  all  the  rights  of  ownership,  not 
diminishing  the  security  or  rendering  it  insufficient ;  ^  the  tenant 
for  life,  however,  is  not  the  owner  of  the  estate.  In  the  case  be- 
fore me  the  tenancy  for  life  is  subordinate  to  the  term,  the  first 
limitation  being,  to  the  use  of  the  trustees,  and  every  part  of  the 

deed  afterwards  making  the  tenancy  for  life  subject  and 
♦  630   ♦  subordinate  to  the  trusts  of  the  term  :  the  tenant  for  life  • 

is  therefore  not  in  a  situation  like  that  of  a  mortgagor, 
upon  whom  the  morlgagee  can  at  any  time  enter  and  put  an  end 
to  his  power.    No  estate  or  interest  is  given  in  the .  timber,  but  a 
mere  power  to  appropriate  it,  that  power  being  subordinate  to  the . 
power  given  to  the  trustees. 

Various  authorities  were  also  referred  to  for  the  purpose  of 
showing  that  a  tenant. for  life,  not  impeachable  of  waste,  was  en- 
titled to  the  proceeds  of  the  timber  where  trustees  have  cut.^  Three 
cases  were  mentioned ;  namely,  Smythe  v.  Smythe^  (jol)  Ferrand 
V.  Wilson,  (p^  Davies  v.  Wescomb;(c)  but  they  do  not  appear 
to  me  at  all  to  govern  the  present.  In  Smythe  v.  Smythe,  (a)  the 
right  to  cut  proper  timber  was  not  disputed;  the  only  question 
was,  whether  the  timber  was  proper  to  be  cut :  the  report  contains 
no  expression  or  sentence,  that  I  have  discovered,  that  has  any 
bearing  at  all  upon  the  present  case.  The  next  case,  Ferrand  v. 
Wilson,  (6)  arose  out  of  a  very  special  and  complicated  will,  the 
questions  being  whether  a  power  to  out  timber  was  a  power  which 
was  to  endure  so  long  as  to  intrench  on  the  rule  against  perpetui- 
ties, and  whether  the  parties  had  not  legal  remedies  which  they 
had  lost  under  the  efiect  of  the  Statute  of  Limitations :  all  that 
applies  to  the  present  case  is,  that  the  Vice-chancellor  entered 
into  a  consideration  whether  the  proceeds  of  the  timber  were,  in 
that  particular  case,  in  a  different  situation  or  liable  to  a  different 
application  from  ordinary  annual  profits ;  but  there  is  no  general 
principle  deducible  from  t^at  case  which  can  be  applied  to  the 

(a)  2  Swanst.  251.  (b)  4  Hare,  344.  (c)  2  Sim.  425. 

1  See  2  Stoiy  £q.  Jur.  §  915 ;  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1630. 
'  See  Clement «.  Wheeler,  25  N.  H.  861. 
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present,  the  whole  question  turning  i^pon  the  construction 
of  a  term  totally  different  fix)m  that  now  *  under  considera-  *  381 
tion.  In  the  remaining  case  of  Davies  v.  Wescomb,(^a)  the 
whole  point  of  the  decision  was,  that  the  trustees  had  no  power 
to  cut  timber,  and  that  hj  cutting  timber  they  had  deprived  the 
tenant  for  life  without  impeachment  of  waste  of  the  power  of 
cutting  to  which  he  was  entitled,  and  the  Oourt  therefore  gave 
him  the  proceeds  of  that  timber.  That  decision  was  founded  on 
the  great  case  of  Codeerell  v.  Cholmelet/,  (b')  which  has  some 
points  material  to  the  consideration  of  the  present :  in'  that  case 
the  trustees  of  the  estate  of  Whitenights  had  a  pctwer  to  sell,  and 
there  was  a  tenant  for  life  without  impeachment  of  waste :  the 
trustees,  being  about  to  exercise  the  power  which  they  had  of 
eitiier  exchanging  or  selling  the  estate,  the  tenant  for  life  unim- 
peachable for  waste  claimed  the  timber;  that  claim  was  con- 
ceded, and  it  was  therefore  arranged  that  the  timber,  and  the  land 
without  the  timber,  should  be  valued  separately,  and  that  then  the 
tenant  for  life  should  convey  the  timber  to  the  purchaser,  and 
the  trustees  convey  the  land :  this  arrangement  was  accordingly 
carried  into  efiect,  the  tenant  for  life  taking  the  value  of  the  tim- 
ber, and  the  trustees  taking  the  value  of  the  land :  it  was  a  most 
unfortunate  case  for  the  purchaser,  for  afterwards  the  person  be- 
coming entitled  to  the  inheritance  filed  his  bill,  and  the  sale  was 
set  aside.  It  was  insisted  that  the  sale  could  not  have  been  in 
conformity  with  the  power,  and  that  it  was  therefore  a  void  sale, 
for  that  the  trustees  were  only  authorized  to  sell  the  estate  entire  ; 
that  they  had  no  right  to  separate  either  the  land  from  the  timber 
or  the  timber  from  the  land  ;  and  that  as  they  had  therefore  sold 
the  land  without  the  timber,  and  permitted  the  tenant  for 
life  unimpeachable  for  waste  to  sell  the  *  timber,  for  his  *  832 
own  benefit,  that  was  a  sale  not  corresponding  with  their 
power,  and  that  it  was  a  void  sale.  Such  are  the  three  cases 
which  were  cited  and  relied  on  as  tending  to  show  some  such 
interest  in  the  tenant  for  life  in  the  timber  as  precluded  the  con- 
clnsion  as  just  and  proper  that  the  trustees  possessed  a  discretion 
to  cut.  As  I  have  before  stated,  it  appears  to  me  that  no  one  of 
these  cases  in  any  degree  establishes  the  points  for  which  they 
were  cited. 

(a)  2  Sim.  425. 

{b)  10  B.  &  C.  564;  1  CI.  A  Fin.  60;  10  Moore,  246;  11  Moore,  17.    ' 
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The  next  point  that  was  urged  was,  that  this  was  a  case  that 
might  be  likened  to  the  case  of  marshalling,  or  where  a  person  has 
two  funds  to  resort  to  and  another  person  has  some  rights  in  com- 
mon with  him  on  one  of  the  funds,  but  no  right  on  the  other,  and 
the  Court  makes  the  party  who  has  the  two  funds  have  recourse  to 
the  one  on  which  his  competitor  has  no  right  or  interest,  and 
exhaust  that  before  resorting  to  the  fund  which  is  common  to  both 
of  them.  I  do  not,  however,  conceive  that  the  present  case,  where 
the  tenant  for  life  requires  the  remainder-man  or  the  trustees  to 
raise  the  charges  upon  the  inheritance,,  and  the  remainder-man 
seeks  to  charge  them  upon  the  timber,  is  one  to  which  this  princi- 
ple of  marshalling  applies.  There,  the  object  is  that  full  justice 
may  be  done  to  both  parties  without  interfering  with  or  prejudic- 
ing the  rights  of  or  occasioning  a  loss  to  either  of  them ;  but  here, 
if  the  tenant  for  life  has  a  right  to  apply  this  timber  it  is  a 
loss  to  the  remainder-man,  or  if  the  remainder-man  has  a  right  to 
have  this  timber  it  is  a  loss  to  the  tenant  for  life.  One  party  must 
lose,  and  wh*o  it  is  to  be  must  be  determined  by  the  intention  of  the 
grantor ;  and  this  drives  us  again  to  see  what  the  grantor  has  done. 
We  then  find  that  the  grantor  has  given  the  ordinary  profits  to 
.  the  tenant  for  life,  with  exemption  from  waste,  or  a  license 
*  888  to  appropriate  a  portion  of  the  inheritance,  *  subject  to  the 
prior  right  and  discretion  of  the  trustees  for  raising  portions. 

It  was  Airther  insisted  that  the  tenant  for  life  is  the  owner  of 
the  timber,  but  that  is  quite  out  of  the  question  ;  he  h&s  nothing 
but  a  power,  though  when  he  has  felled  the  timber  under  the  power, 
it  would  become  a  chattel  and  he  would  be  owner  of  it.  We  are 
now,  however,  discussing  the  relative  rights  as  to  standing  timber, 
and  the  case  cannot  therefore  be  argued,  or  the  claim  to  fell  the 
timber  supported,  upon  any  existing  property  in  the  timber  as 
owner.  It  has  been  contended  that  a  purchaser  at  the  auction 
under  the  tenant  for  life  has  acquired  a  right  which  this  Court  can- 
not  interfere  with  ;  but  if  the  tenant  for  life  has  sold  timber  which 
he  has  no  right  to  sell,  a  buyer  can  acquire  no  right  or  interest  as 
against  the  party  who  has  a  right  to  fell ;  and  there  appears  to  me 
no  ground  whatever  for  the  argument  thus  sought  to  be  raised. 

Then  it  was  said  that  there  has  been  delay  on  the  part  of  the  trus- 
tees, but  it  does  not  appear  to  me  that  there  is  any  ground  for  the  as- 
sertion. (His  Lordship  here  adverted  to  the  facts  of  the  case,  and 
observed  that  the  cutting  of  the  timber  by  the  tenant  for  life  was 
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an  appropriation  hj  the  trustees  with  the  assent  of  the  tenant  for 
life  towards  the  satisfaction  of  the  first  charge  of  10,000/.,  and . 
that  the  present  suit  had  been  caused  by  the  trustees  asserting 
their  rights  as  against  the  tenant  for  life.) 

It  was  then  said  that  the  bill  was  not  properly  framed ;  and  that 
it  did  not  show  any  intention  or  desire  on  the  part  of  the  trustees, 
to  cut.    I  think  that  this  is  a  mistake,  for  the  whole  frame 
of  the  bill  *  sufficiently  discloses  that  the  object  of  the  trus-   *  834 
tees  in  interfering  with  the  right  claimed  by  the  tenant  for 
life  is  for  the  express  purpose  of  cutting  the  timber. 

It  was  further  said  that  the  timber,  being  ripe  and  fit  and  proper 
to  be  cut,  it  is  immaterial  to  the  plaintifis  by  whom  it  is  cut. 
There  is,  howeyer,  this  difference  :  if  the  tenant  for  life  is  allowed 
to  cut,  he  appropriates  the  proceeds  to  his  own  benefit  as  part  of 
bis  profits  as  tenant  for  life  and  leaves  the  whole  30,000Z.  to  be 
charged  upon  the  inheritance ;  whereas,  if  the  trustees  cut,  they 
apply  the  proceeds  in  a  different  manner,  in  a  manner  which  dimin- 
ishes the  profits  which  the  tenant  for  life  would  acquire  by  the  exer- 
cise of  the  special  power  on  his  part,  and  so  diminishes  the  charge 
upon  the  inheritance. 

It  is  further  to  be  observed,  that  the  interests  of  the  parties  con- 
cerned are  not  identical.  It  is  the  interest  of  the  tenant  for  life  to 
cut  within  his.  lifetime,  whereas  the  trustees  have  a  duty  which 
they  ought  to  discharge  with  a  fur  consideration  for  all  parties ; 
they  are  bound  so  to  exercise  their  power  of  felling  as  to  make  it 
available  to  the  greatest  extent  in  reducing  the  charge  upon  the 
inheritance,  and  in  this  both  the  tenant  for  life  and  the  remainder- 
men are  interested.  Much  may  depend  as  to  the  value  of  the  tim- 
ber, upon  the  time  at  which  it  is  cut,  and  the  mode  in  which  it  is 
sold,  and  on  various  other  particulars.  It  therefore  appears  to  me 
to  be  of  great  importance  that  the  right  to  cut  should  be  given  to 
those  who  by  law  should  possess  it.  Considering,  then,  that  the 
trustees  have  the  discretion  to  which  I  have  referred,  that  they  are 
charged  with  that  discretion  for  the  benefit  of  others  and  not  for 
themselves,  and  that  they  may  exercise  that  discretion  still 
leaving  matter  for  the  exemption  from  waste  to  *  operate  *  835 
upon  in  favour  of  the  tenant  for  life,  it  appears  to  me  that* 
there  is  no  ground  whatever  why  this  Court  should  interfere  tq 
control  their  discretion. 

Now  the  tenant  for  life  is  about  to  destroy  the  right  of  the 
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trusteeSy  and  to  prevent  the  execution  of  tiieir  power ;  I  tbink, 
therefore,  that  they  are  entitled  to  restrain  him  from  so  doing.  It 
appears,  however,  that  he  has  actually  sold  and  entered  into  con- 
tracts for  the  sale  of  the  timber.  Such  being  the  case,  and  the 
sale  having  very  possibly  been  a  prudent  one,  I  should  say,  with* 
out  at  all  desiring  to  control  their  discretion,  that  it  would  well 
become  the  trustees  to  consider  whether  they  might  not  adopt  it  as 
a  sale  by  themselves.  I  shall,  tiierefore,  grant  the  injunction,  with 
an  understanding  that  the  trustees  are  to  undertake  to  account  for 
the  proceeds  of  the  timber  as  the  Court  shall  direct,  and  that  if 
the  cause  proceeds  to  a  hearii^,  the  timber  shall  be  then  deemed 
to  have  been  cut  by  those  who  had  the  power  to  cut  it.  It  may  be 
as  well  to  do  this,  though,  as  the  question  is  one  of  construction 
depending  upon  the  principles  which  prevail  in  Oourts  of  Equity, 
and  as  the  whole  matter  is  now  before  the  Court,  it  is  not  likely 
that  the  present  aspect  and  circumstances  of  the  case  will  be  at  all 
varied  at  the  hearing. 

I  have  formed  my  opinion  upon  the  general  right,  and  I  think  I 
am  bound  to  give  effect  to  that  opinion.  Even  if  it  should  ulti- 
mately appear  that,  whether  it  be  the  trustees  or  the  defendant  who 
sell,  tiie  defendant  will  be  entitled  to  the  proceeds  either  as  tenant 
for  life  without  impeachment  for  waste  or  as  executor  of  the  settlor 
in  respect  of  the  first  10,000Z.,  I  should  still  say  the  present  appli- 
cation must  be  granted,  the  trustees  undertaking  to  the  effect  that 
I  have  stated. 


*886   ♦The  LONDON  and  NORTH-WESTERN  Railway 

Company  v.  BRADLEY. 

1851.    June  17. 

«  ♦ 

The  words  "  injuriously  affected  "  in  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845  (8  Vict.  c.  18),  comprehend  cases  of  damage  aris- 
ing from  the  user  of  the  railway  as  well  as  of  damage  sustained  in  the  oon* 
struction  of  the  railway.* 

Injunction  obtained  by  a  company  restraining  a  land-owner  from  taking  proceed- 
ings under  the  Act  in  respect  of  such  damage,  dissolved. 

^.The  matter  complained  of  is  stated  on  the  neact  page  (postf  837).     The 
subject  has  been  considered  in  seyeral  cases,  similar  and  analogous,  since  de- 
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The  general  question  raised  in  this  case  was  the  same  as  that 
raised  in  the  cases  of  The  London  and  North-  Western  Railway 
Company  v.  Smith  (a)  and  The  East  amd  West  India  Docks  and 
Birmingham  Junction  RaUway  Company  v.  GaUke,  (6)  the  point 
being  as  to  how  far  the  defendant  was  entitled  to  enforce  against 
the  company  the  provisions  of  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act,  1845^  in  respect  to  compensation  on 

dded.  On  the  execution  of  a  writ  of  inqtiiiy  before  the  sheriff  and  a  jury  to 
determine  the  compenMtion  to  be  paid  to  the  proprietor  of  a  mesanage  and  land 
in  conaequence  of  their  having  been  or  being  injuriously  affected  by  reason  of 
the  execution  or  oonBtruction  of  a  railway  and  works,  it  did  not  appear  that  any 
structural  injury  was  or  would  be  caused  to  the  premises  by  the  construction  of 
die  railway ;  but  it  did  appear  that  by  reason  of  the  workings  of  the  railway  after 
it  had  been  opened  for  traffic  they  were  and  would  be  subjected  to  vibration,  noise, 
and  smoke  from  passing  trains,  and  were  and  always  would  be  affected  and 
depredated  and  lessened  in  value  thereby :  it  was  Ae2d,  that  the  claimant  was 
not  entitied  to  recover  compensation.  Brand  v.  Hammersmith  and  City  Railway 
Co.,  7  B.  &  S.  1 ;  L.  R.,  1  Q.  B.  130 ;  86  L.  J.,  Q.  B.  137.  But  in  the  £x- 
diequer  Chamber  upon  error  the  judgment  of  the  Court  of  Queen^s  Bench  in 
the  above  case  was  reversed  by  Brahwell,  B'.,  Kbatino  and  Montague  Smith, 
JJ. ;  CHAmnsLLy  B.,  dissenting :  L.  R. ,  2  Q.  B.  228.  See  the  note  at  the  end  of  the 
case  (p.  246),  in  which  appears  at  length  the  judgment  of  Sir  W.  Erlb,  Chief- 
Justice  of  the  Conmion  Pleas,  which  he  had  prepared  and  in  which  he  proposed 
to  affirm  the  judgment  of  the  Queen^s  Bench,  but  which  he  was  prevented  from 
delivering  in  consequence  of  the  formal  judgment  of  the  Exchequer  Chamber 
having  been  delayed  until  after  his  resignation*.  See  also  Penny^s  Case,  7  Ell. 
&  Bl.  660,  in  which  it  was  hdd  that  compensation  cannot  be  claimed  under  the 
Lands  Clauses  and  Railways  Clauses  Consolidation  Acts,  1845,  for  deteriora- 
tion in  the  value  of  property  adjoining  a  railway,  by  reason  of  the  premises 
being  overlooked  by  persons  on  the  railway  and  railway  platform ;  and  Lord 
Campbell  C.  J.  (p.  672),  said:  '*I  wish  to  add  that  I  am  of  opinion  that  the 
injuiy  arising  fW>m  the  vibration  during  the  construction  of  the  works  was  a 
proper  ground  for  compensation,  because  an  action  could  have  been  maintained 
before  the  company  had  acquired  their  statutory  authority ;  but  that  the  damage 
arising  from  the  vibration  after  the  construction,  and  during  the  user  of  the  rail- 
way, is  not  a  ground  for  compensation,  at  all  events  under  this  precept.^  See 
in  regard  to  the  decision  in  Penny^s  Case,. the  remarks  of  Mellor,  J.,  in  Brand  v. 
Hammersmith  Railway  Co.,  L.  R.,  1  Q.  B.  180,  145.  See  also  Broadbent  v,  Ln- 
penal  Gas  Co.,  7  De  G*,  M.  &  G.  486 ;  26  L.  J.  Ch.  276,  affirmed  7  H.  L.  600 : 
Yaughan  o.  The  Taff  Yale  Railway  Co.,  5  H.  &  N.  679,  reversing  S.  C.  in  8 
H.  (k  N.  743 ;  Chamberlain  v.  West  End  of  London  and  Crystal  Palace  Rail- 
way Co.,  2  B.  &.  S.  605;  9  Jur.  N.  S.  1051;  82  L.  J.,  Q:  B.  173;  11  W.  R. 
472;  8  L.  T.,  N.  S.  149,  Exchequer  Chamber;  Ricket  v.  Metropolitan  Rail- 
way Co.,  L.  R.,  2  H.  L.  175. 

(a)  1  Mac.  &  G.  216.  (6)  Ante,  p.  155. 
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the  allegation  that  his  property  was  injuriously  affected  by  the 
works  of  the  company  within  the  meaning  of  that  section. 

The  company,  in  the  course  of  making  their  railway  and  by 
virtue  of  their  Act  of  Parliament,  constructed  a  tunnel  under  a 
part  of  the  town  of  Huddersfield.  The  defendant  was  the  owner 
of  an  inn  and  other  premises  in  the  neighbourhood  of  this  tunnel, 
and  after  the  completion  of  the  railway,  and  after  the  tunnel  had 
been  some  time  in  use,  he  served  the  company  with  a  notice,  dated 
the  27th  November,  1860,  whereby  after  reciting  that  in  exercise 
of  the  powers  in  their  Acts  of  Parliament  the  company  had  made 
and  constructed  a  certain  tunnel  called  "  The  Huddersfield  Tun- 
nel," being  part  of  the  railway  and  works  authorized  to  be  made 
and  constructed  by  the  company,  and  which  tunnel  was  so  ixiade 

and  constructed  contiguous  or  adjoining  to  premises  belong- 
♦  337   ing  to  the  defendant  including  ♦  a  public-house  called  "  The 

Crown  Tavern,' '  and  aft«r  stating  that  the  defendant's 
interest  therein  had  been  damaged  and  injuriously  affected  by  the 
construction  of  the  tunnel  and  the  execution  of  the  works  so 
authorized  to  be  made  and  constructed,  the  defendant  required  the 
company  to  pay  to  him  compensation  for  such  damage,  and  claimed 
the  sum  of  12502.  as  and  for  such  compensation ;  and  unless  the 
company  were  willing  to  pay  him  such  compensation,  and  enter 
into  a  written  agreement  for  that  purpose  within  twenty-one  days, 
then  he  desired  the  amount  of  compensation  to  be  settled  by 
arbitration. 

The  nature  of  the  damage,  in  respect  of  which  the  defendant 
thus  claimed  compensation,  appeared,  from  an  affidavit  of  the  de- 
fendant, to  be  that  the  passing  of  the  engines  and  carriages  in  and 
through  the  tunnel  caused  a  very  considerable  tremor  and  vibration 
in  and  through  the  whole  of  the  inn  and  other  buildings  of  the 
defendant,  and  that  in  consequence  thereof  on  any  ale  or  beer 
being  placed  in  the  cellars  of  the  inn,  the  same  became  thick,  mud- 
dy, and  nauseous,  and  quite  unfit  for  consumption  aft;er  having 
remained  in  the  cellars  a  day  or*two. 

The  company  reftised  to  take  any  steps  under  or  in  any  way  to 
recognize  the  validity  of  the  notice,  denying  that  the  defendant's 
premises  had  been  in  any  manner  injuriously  affected  by  the  con- 
struction of  the  tunnel  or  by  the  execution  or  user  of  the  works  ; 
and  they  filed  their  bill  praying  a  declaration  that  the  defendant 
was  not  entitled  to.  any  compensation,  and  that  he  might  be  re- 
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strained  from  taking  any  proceedings  under  the  notice  or  any  other 
proceedings  to  recover  the  compensation  claimed  by  him  except 
under  the  direction  of  the  Court,  and,  if  necessary,  that  it 
*  might  be  ascertained  under  the  direction  of  the  Court  *  888 
whether  the  defendant's  premises  had  been  damaged  or  in- 
juriously affected  by  the  construction  of  the  tunnel  and  the  execu- 
tion of  the  works  within  the  meaning  of  the  6th  section  of  the 
Railways  Clauses  Consolidation  Act,  1845,  or  the  68th  section  of 
the  Lands  Clauses  Consolidation  Act,  1845,  or  either  of  them  or 
otherwise. 

The  motion  for  the  injunction  came  on  before  the  Vice-Chan- 
ceUor  Lord  Cranworth  on  the  11th  January,  1851 ,  when  his  Lord- 
ship, acting  on  the  decision  of  Lord  Cottenham  in  the  case  of  T/ie 
London  and  North-Western  Railway  Companp  v.  Smith,  (a)  made 
an  order  restraining  the  defendant  from  taking  any  proceedings 
against  the  company  under  the  notice  of  the  27th  November,  1850, 
and  from  taking  any  other  proceedings  at  law  against  them,  except 
under  the  direction  of  the  Court. 

The  defendant  now  moved  to  discharge  this  order,  on  the  ground 
that  the  authority  of  the  case  of  7%e  London  and  North  -  Western 
Railway  Company  v.  Smith  (a)  had  been  virtually  overruled  by  the 
subsequent  decision  of  the  Lord  Chancellor  in  the  case  of  The  East 
and  West  India  Docks  and  Birmingham  Junction  Railway  Com- 
pany V.  Gattke.  (i) 

Mr.  Matins  and  Mr,  W.  T.  S.  Daniel,  in  support  of  the  motion, 
submitted  that  the  present  case  could  not  be  distinguished  from 
that  of  Uie  East  and  West  India  Docks  and  Birmingham  Junction 
Raihoay  Company  v.  Gattke  (b')  and  from  that  of  The  South 
Staffordshire  Railway  Company  v.  Hall,  (c)  in  which  the 
Vice-Chancellor  ♦  Lord  Cranworth  had  dissolved  an  injunc-  *  389 
tion  formerly  gi*anted  by  himself  on  the  authority  of  the 
case  of  The  London  and  North-Western  Railway  Company  v. 
Smith. 

Mr.  Roll  and  Mr.  Elmsley,  contra.  —  The  distinction  between 
this  case  and  those  which  have  been  referred  to  is,  that  here  the 
injury  in  respect  of  which  compensation  is  sought,  does  not  arise 
in  the  construction  of  the  railway,  but  is  caused  by  the  use  of  the 
railway.    The  68th  section  of  the  Lands  Clauses  Consolidation 

(a)  1  Mac.  &  6.  216.  (5)  Ante,  p.  155.  (c)  1  Sim.  N.  S.  978. 
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Act  and  the  6th  Bection  6f .  the  Railways  Clauses  Oousolida- 
tion  Act  relate  to  compensation  for  injury  caused  by  "  the 
execution  of  the  works,"  and  by  "  the  construction  of  the  railway," 
and  do  not  contemplate  the  case  of  injury  arising  from  the  use 
of  the  works  or  railway  when  completed.  The  preamble  to  the 
latter  of  these  sections  confines  its  applicatipn  to  ^'  the  construction 
of  the  railway  and  the  works  connected  therewith."  The  distinc- 
tion between  the  two  classes  of  injury  is  clear:  in  the  present 
instance,  the  railway  might  have  been  used  for  a  long  time  without 
causing  any  damage  whatever  to  the  defendant,  and*  then,  in  con- 
sequence of  some  change  in  the  motive  power  employed  on  the 
railway,  or  from  some  other  circumstance,  the  injury  now  alleged 
might  have  arisen.  We  submit  that  it  was  never  intended  to  ex- 
tend to  such  a  case  the  provisions  of  the  Acts  referred  to,  and  that 
whatever  ground  of  claim  the  defendant  might  in  the  instance  sup- 
posed or  may  in  that  under  discussion  have  against  Uie  company, 
it  is  not  one  to  which  the  mode  of  proceeding  laid  down  by  the 
Acts  is  applicable. 

Without  calling  for  a  reply, 

*  340  *  The  Lord  Chancellor.  —  I  have  a  strong  opinion  upon 
this  case,  having  taken  great  care  in  coming  to  my  decision 
in  Tlie  EcLst  and  West  India  Docks  and  Birmingham  Junction 
Railway  Company  v.  Gattke^  a  case  which  in  principle  is  not  dis- 
tinguishable from  the  present. 

The  question  here  is  one  of  pure  legal  right:  the  defendant 
insists  that  he  has  sustained  an  injury,  for  which  the  Act  of  Par- 
liament provides  him  compensation,  and  this  raises  the  point  as  to 
the  construction  of  the  Act.  The  Act  is  framed  for  the  purpose  of 
giving  compensation  in  certain  cases  for  certain  injuries,  and  points 
out  how  that  compensation  is  to  be  obtained ;  while  doing  this,  it 
deprives  parties  of  every  other  remedy,  for  in  no  case  which  could 
fall  under  the  Act  would  it  be  possible  to  bring  an  action,  the  very 
fact  of  the  Act  providing  compensation  of  itself  showing  that  that 
in  respect  of  wlych  compensation  is  provided  is  authorized  by  the 
Act.^  A  certain  form  of  proceeding  being  prescribed  and  a  cer- 
tain tribunal  created,  the  legislature  must  be  supposed  to  have 
intended  that  the  tribunal  thus  created  should  be  vested  with  the 

>  See  Adams  t?.  London  and  Blackwall  Railway  Co.,  2  M^N.  &  G.  131  note 
and  cases  cited. 
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power  of  determining  whether  th6re  was  to  be  any  compensation 
or  not,  because  it  could  never  have  supposed  that  no  persons  would 
claim  compensation  but  those  really  entitled  to  it.  The  Act  is 
framed  with  the  view  of  giving  to  a  party  the  means  of  obtaining 
compensation,  and  of  ascertaining  its  amount,  and  it  takes  away 
the  ordinary  remedy  by  mandamus :  I  should  therefore  think  that 
the  sheriff  and  jury  were  authorized  to  decide  not  only  the  amount 
of  compensation  to  be  awarded,  but  also  the  question  of  right  to 
compensation  ;  and  the  fact  is,  that  this  was  so  decided  at 
law  in  a  case  which  was  cited  in  The  East  and  West  *  India  *  841 
Docks  and  Bmningham  Junction  Railway  v.  Gattke.  (a) 
The  present  claim  then  being  under  an  Act  of  Parliament  which, 
defines  a  certain  mode  for  pursuing  the  remedy  given,  I  infer  that 
the  mode  of  deciding  on  all  claims  to  that  remedy  was  to  be  by  the 
mode  pointed  out  in  the  Act. 

But  then  it  is  said  that  parties  may  be  mistaken  in  setting  up  a 
claim :  this  no  doubt  is  possible,  but  the  question  is,  whether  it  is 
proper  to  come  to  this  Court  in  a  matter  of  a  mere  legal  right,  and 
ought  this  Court  to  interfere  except  when  it  can  decide  finally. 
The  injunction  now  sought  to  be  dissolved,  does  not  profess  to  say 
that  the  defendant  is  to  be  restrained  from  going  to  a  Court  of  Law 
at  all,  but  if  says  that  he  shall  only  try  his  right  at  law  in  one  par- 
ticular mode.  The  defendant,  however,  replies,  that  the  mode 
suggested  raises  more  difficult  questions  than  the  one  which  it  is 
the  object  to  have  determined.  Now  I  entertain  an  opinion  that 
110  action  at  Common  Law  will  lie  on  behalf  of  a  man  who  sus- 
tains a  private  injury  by  the  execution  of  powers  given  by  an  Act 
uf  Parliament,  those  powers  being  exercised  with  judgment  and 
caution:  ^  I. am  not,  however,  so  clear  that  a  party  may  not  work 
out  his  claim  in  the  way  the  defendant  here  is  proposing  to  do ; 
and  taking  together  the  6th  section  of  the  Bailways  Clauses  Con- 
solidation Act,  and  the  6Sth  section  of  the  Lands  Clauses  Consoli- 
dation Act,  it  may  be  a  question  whether  the  course  by  arbitration 
is  as  safe  as  that  by  a  jury.     Tliis  may  or  may  not  be  the  case, 

(a)  The  Qaeen  v.  The  Lancaster  and  Preston  Junction  Railway  Co.,  6  Q.  B. 
769. 

"  See  Hatch  v.  Vermont  Central  R.R.  Co.,  25  Vt.  49;  S.  C,  28  Vt.  142; 
Attorney- General  r.  Colney  Hatch  Lunatic  Asylum,  L.  R.  4  Ch.  Ap.  146 ; 
Adams  v.  London  and  Blackwall  Railway  Co.,  2  M^N.  &  G.  131,  and  cases  in 
note  (1). 
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but  the  question  is  whether  this  Court  can  prevent  a  party  from 
pursuing  a  legal  course,  where  he  is  doing  so  without  vexa^ 
*  842  tion.  It  is  clear  that  there  has  *  been  an  injury ;  the  party 
takes  his  remedy,  but  the  company  seek  to  prevent  him 
from  proceeding,  on  the  ground  that  the  mode  he  has  adopted  is 
incorrect :  they  do  not  say  that  he  has  no  right  to  resort  to  a  Court 
of  Common  Law,  but  they  say  it  must  be  in  some  other  mode. 

His  Lordship  here  compared  the  course  of  proceeding  sought  to 
be  forced  on  the  defendant  by  the  company  with  that  laid  down  by 
the  Act,  and  repeated  in  substance  the  observations  made  by  his 
Lordship  on  the  same  subject  in  delivering  judgment  in  The  East 
and  West  India  Bocks  and  Birmingham  Junction  Bmlway  Com- 
pany  v.  Gattke^  (a)  showing  the  difficulties  which  the  former  course 
of  proceeding  would  impose  on  the  defendant.  His  Lordship  then 
concluded  as  follows :  — 

Upon  the  grounds  then  that  this  Court  has  not  the  power  of 
deciding  finally  on  the  legal  right,  and  that  the  Act  of  Parliament 
has  provided  a  certain  mode  of  proceeding  for  ascertaining  that 
right,  I  think  that  I  ought  not  to  interfere  to  impede  the  defendant 
in  trying  his  title  to  compensation  in  the  manner  in  which  he  has 
been  advised.    The  injunction  must,  therefore,  be  dissolved. 


♦  343  ♦  STAINTON  v.  CHADWICK.^ 

1S51.    June  24. 

Order  made  by  the  Lord  Chancellor  staying  proceedings  to  enforce  further 
answer,  pending  an  appeal  from  the  order  by  which  the  defendant's  answer 
was  declared  insufficient. 

In  this  case  the  late  Master  of  the  Rolls  (Lord  Langdale)  had 
held  the  defendant's  answer  to  be  insufficient  in,  the  matter  of 
certain  exceptions  taken  to  it  by  the  plaintiff,  and  had  given  him 
three  months  time  to  put  in  a  further  answer.  The  defendant  had 
immediately  presented  his  petition  of  appeal  to  the  Lord  Chan- 
cellor, but  the  state  of  business  in  the  Court  had  prevented  the 
case  coming  on  for  argument. 

(a)  Ante,  p.  178. 
'  S.  C,  post,  did. 
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The  three  months  time  given  by  the  Master  of  the  Rolls  being 
on  the  point  of  expiring,  the  defendant  now  moved  before  the 
Lord  Chancellor,  that  the  time  might  be  enlarged  until  the  appeal 
had  been  heard,  that  the  appeal  might  be  advanced,  and  that  in 
the  mean  time  all  proceedings  for  enforcing  the  answer  and  the  pro- 
duction of  certain  documents  sought  to  be  protected  by  the  answer 
might  be  stayed. 

Mr.  Bird  in  support  of  the  application  referred  to  the  observations 
of  the  Lord  Chancellor  Lord  Lyndhurst  in  Garciasx.  Ricardoj  (a) 
and  to  the  case  of  Padley  v.  The  Lincoln  Water  Works  Com- 
pany ^  (6)  in  which  an  order  similar  to  that  now  asked  had  been 
made  by  Lord  Cottenham  on  the  application  of  the  appealing 
defendant.  He  submitted  that  the  present  Master  of  the 
Rolls  (Sir  John  Romilly)  not  having  ♦  heard  the  case,  there  *  844 
would  be  no  advantage  in  making  the  application  to  him, 
and  that  under  these  circumstances  the  correct  course  clearly  was 
to  come  to  the  Lord  Chancellor  ;  that  as  between  the  plaintiff  and 
the  defendant,  the  question  resolved  itself  into  one  of  hardship  on 
the  latter  occasioned  by  no  fault  on  his  part. 

The  Lobd  Chancellor  made  the  order. 


SALMON  V.  DEAN. 

1851.    June  25,  26. 

An  assignment  of  a  mortgage  not  containing  any  words  of  transfer  beyond  those 
incidental  to  a  transfer  of  the  mere  mortgage  does  not  pass  rent  then  in 
arrear. 

This  was  an  appeal  from  the  decision  of  the  late  Vice-Chan- 
cellor  of  England  allowing  a  plea  put  in  by  the  defendant  Dean  to 
the  plaintiflTs  bill.  The  question  as  to  the*  plea  was,  whether  it 
was  not  bad  in  consequence  of  being  too  large ;  and  the  point  on 
which  this  depended  arose  out  of  the  following  facts  appearing  on 
the  pleadings. 

The  bill  was  filed  by  the  plaintiff  as  the  representative  of  J.  M. 

(a)  1  FhiL  498. 

(6)  Before  the  Lord  Chancellor,  11th  January,  1850;  not  reported  on  this 
point,  but  reported  on  the  appeal  2  Mac.  &  G.  68. 
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Davis,  deceased,  who  was  the  owner  of  a  certain  farm  in  the 
occupation  of  the  defendant  Dean.  The  case  alleged  was,  that 
the  plaintiff  had  lately  discovered  that  Dean  had  in  1840  or  1841, 
being  then  in  the  occupation  of  the  farm  as  tenant  from  year  to 
year  on  the  terms  of  an  expired  lease,  converted  portions  of  tlie 
pasture  land  into  tillage  ;  tliat  he  had  thereby  become  liable  under 
the  terms  of  the  expired  lease  to  pay  an  increased  annual  rent, 
but  that  he  had  never  paid  such  increased  rent ;  that  the  farm  had 
been'  mortgaged  by  J.  M.  Davis  and  also  by  the  plaintiff  as  his 
representative,  which  mortgages  had  become  vested  by 
*  345  *  assignment  in  Radcliffe,  who  refused  to  take  any  proceed- 
ings to  recover  the  amount  due  for  the  increased  rent; 
that  Dean  claimed  to  be  a  creditor  of  J.  M.  Davis  and  of  the 
plaintiff.  The  bill  prayed  an  account  of  the  amount  due  in  re- 
spect of  the  increased  rent,  and  that  it  might  be  set  ofif  against 
the  debts  so  claimed  by  the  defendant  Dean. 

To  this  bill  the  defendant  Dean  put  in  a  plea  setting  out  the 
deeds  by  which  the  mortgages  were  transferred  to  RadcliflFe  dated 
respectively  in  October,  1844,  and  July,  1845,  and  stating  that  on 
the  17th  September,  1847,  RadcliflFe  served  a  notice  of  these  deedH 
upon  Dean,  and  also  that  he  was  not  to  pay  any  rent  theh  due  or 
thereafter  to  become  due  to  the  plaintiff  but  to  him  Radclifife  only, 
and  also  stating  that  Dean  subsequently  entered  into  an  agreement 
with  Radcliffe  under  which  he  occupied  the  farm  as  tenant  to 
Radcliffe,  and  was  so  holding  it  at  the  time  of  the  institution  of 
the  suit. 

Mr,  J,  Parker  and  Mr.  Roxburgh^  in  support  of  the  appeal, 
submitted  that  the  plea  covered  too  much,  and  that  whatever  * 
rights  Radclifife  might  have  acquired  as  assignee  of  the  mortgage 
in  1845,  they  could  in  no  way  afifect  the  plaintifif's  claim  in  respect 
of  the  increased  rent  which  had  accrued  prior  to  that  time ;  that 
the  plea  proceeded  on  •the  assumption  that  the  transfer  to  Radcliffe 
conferred  on  him  a  title  to  the  arrears  of  increased  rent  then  due, 
but  that  no  authority  could  be  found  for  such  a  position ;  that  the 
plaintiff  was  entitled  to  discovery  of  all  that  had  taken  place 
during  Radcliflfe's  possession  of  the  estate,  the  mortgagor  having 
a  right  to  claim  in  account  with  his  mortgagee  all  which  the  mort*- 
gagee  might,  without  wilful  default,  have  received.  They  referred, 
on  the  subject  of  the  plea,  to  Mit.  PI.  p.  301,  ed.  4. 
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*  Mr.  Rolt  and  Mr,  W.  W.  Cooper y  in  support  of  the  plea,  ♦  846 
submitted  that  Radcliffe  was  entitled  to  the  increased  rent 
due  at  the  time  of  the  transfer  to  him ;  that  a  mortgagor  is  not 
entitled  to  any  arrears  of  rents  after  the  mortgagee  enters  into 
possession  of  the  mortgaged  premises,  but  they  must  be  paid  to 
the  mortgagee.  They  referred  to  Coote  on  Mortgages,  p.  416; 
Birch  V.  Wright^  (a)  M'Donough  v.  Shewbridge^  (6)  and  to  Mit. 
PL  p.  126,  ed.  4. 

•  • 

The  Lord  Chancellor,  after  noticing  the  getieral  facts  of  the 
case,  and  observing  that  it  seemed  to  him  that  the  plea  was  not 
sustainable,  said :  As  far  as  the  original  mortgagee  is  concerned, 
it  appears  that  he  did  not  interfere  with  the  landlord's  right  as 
mortgagor  to  continue  in  the  receipt  of  the  rents  and  profits  of 
the  estate,  and  never  gave  any  notice  to  the  tenant ;  but  this,  it 
seems,  was  done  by  Radcliffe  who  became  assignee  of  the  mortgage 
in  1844.     His  Lordship  then  proceeded  as  follows :  — 

Now  the  question  is.  What  passes  generally  speaking  by  the 
assignment  or  conveyance  of  a  mortgage?  does  it  pass  to  the 
mortgagee  only  all  the  future  rents  that  are  to  become  due,  or 
does  it  pass  all  the  rents  at  that  time  in  arrear  ?  One  would  think 
that  this  was  a  very  ordinary  matter :  men  are  in  the  daily  habit 
of  conveying  estates,  and  if  the  by-gone  rents  in  arrear  do  not  pass 
by  a  conveyance  of  the  fee,  what  is  the  rule  of  law  that  makes  a 
difference  in  the  case  of  a  mortgage  ? 

We  have  here  a  bill  by  the  landlord  who  had  mortgaged  the 
premises  against  the  tenant,  admitting  a  certain  debt  due 
by  him  to  the  tenant,  but  *  alleging  that  he  has  found  that    *  347 
there  is  a  certain  rent  due  by  the  tenant,  and  improperly  , 

concealed  by  the  tenant  as  being  due,  which  arises  in  respect  of 
the  ploughing  up  of  certain  meadow  or  pasture  land.  The  law 
having  said  that  a  rent  reserved  in  that  manner  is  in  no  respect 
different  from  the  usual  and  ordinary  reservation  of  rent  when  the 
contingency  has  happened,  the  landlord  claims  to  set  that  off 
against  the  debt  claimed  against  him  by  the  tenant.  To  this  ^ 
demand  the  tenant  pleads  that  the  plaintiff  has  no  equity,  on  the 
ground  that  the  plaintiff  is  not  entitled  to  the  rent  claimed,  but 
that  it  is  due  to  Radcliffe  as  assignee  of  the  mortgage  created  by 

(a)  1  T.  R.  378.  (6)  2  Ball  &  Beat.  555. 
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the  plaintiff.  To  this  it  is  said,  that  whatever  may  be  the  rule  as 
to  the  rent  that  became  due  after  the  assignment,  the  plea  covers 
too  much  in  covering  the  demand  for  rent  before  the  assignment, 
and  that  the  assignee  is  no  more  entitled  to  such  previous  rent 
than  if  it  had  been  a  mere  conveyance  of  the  estate  to  him ;  that 
giving  notice  to  a  tenant  not  to  pay  is  a  valid  notice  in  respect  of 
all  the  rent  which  the  assignee  had  at  any  time  a  right  to  receive, 
but  does  not  enlarge  his  interest  or  his  rights.  The  plaintiff 
insists  also,  that  a  pajrmQnt  to  the  assignee  would  have  been  no 
good  discharge  against  the  original  mortgagee,  and  he  challenges 
the  production  of  any  authority,  or  any  statement  in  any  text- 
book, or  principle  of  law,  or  any  decided  case,  to  show  that  the 
assignment  of  a  mortgage,  without  any  words  otlier  than  words 
purporting  to  transfer  the  mortgage  simply,  gives  to  the  assignee 
any  right  or  title  to  the  rent  antecedently  due  to  the  mortgagee. 

Now,  that  challenge  having  been  tlirown  out,  the  case  has  been 

argued  and  no  authority  has  been  produced :  general  statements, 

however,  have  been  read  from  authorities  to  show,  that 

*348    when  a  mortgagee  has  *  given  notice,  the  tenant  is  not 

warranted  in  paying  to  the  mortgagor  ;  but  that  is  not 

denied,  and  needs  no  authority  for  it. 

Tlie  question,  then,  simply  comes  to  this:  Does  the  plea  affect  to 
cover  a  claim  that  the  plaintiff  sets  up  to  a  debt  which  never 
belonged  to  Radcliffe  in  point  of  law,  and  of  which  he  has  no 
assignment  in  point  of  equity  ?  If  it  does,  it  is  clear  tliat  the  plea 
is  too  large.  The  principle  is,  that  a  plea,  though  it  may  be  good 
up  to  a  certain  extent,  is  bad  altogether  if  expanded  and  pleaded 
with  the  intent  of  covering  more  than  by  law  it  will  cover.^  It 
strikes  me  that  this  case  falls  within  that  principle. 

I  am  unable  to  understand,  having  listened  attentively  to  the 
argument,  upon  what  principle  of  law  or  equity  the  assignee  of  a 
mortgage  can  claim  the  rent  due  before  the  assignment  to  him,  he 
not  pretending  that  that  assignment  contains  any  words  of  transfer 
beyond  those  incidental  to  the  transfer  of  the  mere  mortgage. 
*  The  plea,  therefore,  as  covering  too  much,  does  not  appear  to  me 
to  be  sustainable,  and  must,  tlierefore,  be  overruled. 

>  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  611,  618;  Ld.  Red.  297;  HeWitt  v.  HewiU, 
11  W.  R.  849.  V.  C.  K. 
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HARGRAVE  v.  HARGRAVE. 

1851.    July  4,  5,  12. 

Enrolment  of  a  decree  by  the  plaintiff  vacated,  on  the  ground  that  it  being  the 
settled  practice  of  the  Court  that  notice  is  to  be  given  of  passing  and  entering 
a  decree  the  omission  to  give  this  notice  had  under  the  circumstances  of  the 
case  been  a  surprise  on  the  defendant.' 

*  ■__  J 

This  was  an  original  application  by  William  J.  Hargrave,  one 
of  the  defendants  in  the  suit,  that  the  enrolment  of  the  decree 
made  in  the  suit  by  the  late  Master  of  the  Rolls  (Lord 
Langdalb),  on  the  22d  *  March,  1851,  might  be  vacated,    *849 
and  that  the  plaintiff  might  be  ordered  to  pay  the  costs  of 
the  application,  under  the  following  circumstances. 

It  appeared  that  on  the  22d  March,  1851,  when  the  cause  was 
heard  on  further  directions  and  the  decree  pronounced,  it  stood 
over  until  the  25th  March,  that  certain  points  in  the  minutes  might 
be  further  discussed. 

When  the  cause  was  again  called  on,  on  the  25th  March,  Mr. 
lAoyd^  as  counsel  on  the  part  of  the  defendant,  was  about  to  make 
an  application  oh  the  minutes,  when  Mr,  Turner^  the  leading  coun- 
sel for  the  plaintiff,  seeing  the  Master  of  the  Rolls  in  a  very  infirm 
state  of  health,  and  being  about  to  address  him  on  the  occasion  of 
his  retirement  from  his  office,  begged  Mr.  Lloyd  not  to  make  the 
application,  and  suggested  that  the  minutes  might  be  arranged 
between  Mr.  Lloyd  and  himself,  without  varying  them  in  any  sub- 
stantial degree.  This  was  acquiesced  in  by  Mr.  Lloydy  but  before 
any  meeting  was  arranged  between  them,  Mr.  Turner  was  pro- 
moted to  the  office  of  Vice-Chancellor. 

The  plaintiff's  solicitor  afterwards  obtained,  and  attended  the 
registrar  on  the  subject  of,  the  minutes ;  the  solicitor  of  the  defend- 
ant, upon  receiving  notice,  also  attended,  and  objected  to  the 
decree  being  drawn  up  according  to  the  minutes  as  produced  by 
the  plaintiff's  solicitor,  without  their  having  undergone  any  revis- 
ion between  the  leading  counsel  on  both  sides,  as  arranged  between 
them  on  the  25th  March.  The  matter  then  stood  over  from  time 
to  time  until  the  7th  May,  when  the  registrar  stated  to  the  parties 

■  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1015,  1025,  and  cases  in  note  (9),  1026, 
1027. 
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that,  unless  an  application  was  made   to  the  Court,  he  should 
draw  up  the  minutes  as  handed  to  him  and  pass  and  enter  the 
decree. 

*  850        *  On  the  7th  May,  an  application  was  made  to  the  Master 

of  the  EoUs  (Sir  John  Romilly)  and  leave  obtained  to  give 
notice  of  a  motion  to  speak  to  the  minutes,  but  it  did  not  appear 
that  this  permission  was  ever  acted  upon.  On  the  8th  May,  the 
defendant's  solicitor  informed  the  registrar  of  the  leave  which  had 
been  obtained,  and  that  the  notice  of  motion  would  be  accordingly 
given,  whereupon  he  was  informed  by  the  registrar,  that  he  had 
had.  an  interview  with  the  junior  counsel  of  the  plaintiff  who  had 
agreed  to  concede  one  of  the  points  as  to  costs  for  which  the  de- 
f(^ndant  was  contending  and  to  meet  the  junior  counsel  of  the 
defendant  to  arrange  the  minutes. 

No  further  communication  appeared  to  have  taken  place  between 
the  parties  until  the  9th  June,  on  which  day,  and  without  any  pre- 
vious intimation  that  the  decree  had  been  passed,  the  defendant 
was  served  with  a  warrant  to  consider  the  decree.  The  defendant 
thereupon  attended  before  the  Master,  and  protested  against  his 
proceeding  upon  the  decree  under  such  circumstances.  The  defend- 
ant afterwards,  on  being  about  to  give  notice  before  the  Master 
of  the  Rolls  to  vary  the  decree,  was  informed  that  it  was  not  only 
drawn  up,  but  enrolled. 

Mr.  LU>yd  and  Mr,  Glasse^  for  the  motion,  referred  to  Stevens 
V.  Guppy^  (jdl)  and  contended  that  the  affidavits  filed  in  support  of 
the  application  showed  that  that  sort  of  surprise  on  the  defendant 
had  taken  place  which  made  it  fit  that  the  enrolment  should  be 
vacated.  They  submitted  that  the  enrolment  ought  to  be  vacated, 
if  it   could   be   shown  that   the   party,  without  his  own 

♦  351    *  fault  and  without  any  want  of  due  diligence  on  his  part, 

had  been  induced  to  delay  entering  a  caveat. 

Mr.  W.  M.  James  appeared  for  other  defendants,  and  concurred 
in  the  application. 

Mr.  Teed  and  Mr.  Kyle,  contra,  contended,  that  the  application 
ought  not  to  be  granted,  unless  a  clear  case  of  mala  fides  was 

(a)  Turn.  &  R.  178. 
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proved,  and  that  none  such  was  shown.  They  referred  to  Beece  v. 
Reecej  (a)  Balgug  v.  Cliorley^  (&)  JDearman  v.  TFycA,  ((?)  Lewis  v. 
SfUon^  (d)  Groom  v.  Stinton.  (e) 

Mr.  Glasse^  in  reply. 

July  12. 

The  Lord  Chancellor,  after  detailing  the  facts  of  the  case,  and 
stating  the  result  of  a  communication  which  his  Lordship  had  had 
with  Sir  George  Turner  on  the  subject  of  what  had  passed  between 
Sir  6.  Turner  and  Mr.  Lloyd  on  the  26th  March,  to  the  eflfect 
above-mentioned,  proceeded  as  follows :  — 

Now  I  think  it  appears  that  the  practice  is  perfectly  well  settled 
in  this  respect,  that  it  is  essential  that  notice  should  be  given  when  a 
decree  is  about  to  be  passed  and  entered,  and  the  circumstances  of 
the  present  motion  tend  to  manifest  the  necessity  and  convenience 
of  such  a  course  of  practice.  Here  there  had  been  a  notice  pre- 
viously to  the  7th  May,  that  the  plaintiff  would  attend  the  registrar 
to  procure  his  decree ;  the  matter,  however,  stood  over  by 
arrangement,  and  no  other  notice  *  for  a  similar  purpose  *  352 
was  ever  given.  The  affidavits,  however,  satisfy  me  that 
the  defendant's  solicitor  had  reasonable  ground  to  expect  that  he 
would  have  such  notice;  and  I  cannot  help  thinking  that  tlic  plain- 
tiflF's  solicitor  had  good  reason  to  know  that  the  defendant's  solicitor 
was  acting  under  that  impression.  I  think,  therefore,  that  he  failed 
in  his  duty  in  afterwards  taking  the  steps  which  he  did,  without  giv- 
ing notice,  \ind  I  say  this  without  meaning  in  any  degree  to  sanc- 
tion a  ground  of  objection  to  a  solicitor  proceeding  to  procure  his 
decree,  derived  from  any  loose  conversation  so  indefinite  as  that 
the  party  speaking  cannot  be  supposed  to  intend  to  bind  himself  to 
any  thing. 

It  appears  to  me  on  the  facts  of  the  case  and  on  &ir  George 
Turner's  report  to  me  of  what  took  place,  that  there  were  matters  to 
be  arranged  between  the  counsel,  and  that  the  plaintiff's  solicitor 
knowing  this  procured  the  decree,  without  giving  the  other  party 
any  information  as  to  the  time  when  he  meant  so  to  do.  Whether 
the  registrar  was  apprised  of  what  had  passed  I  do  not  know,  but 
the  defendant's  solicitor,  though  he  may  not  have  acted  witti  all 

(a)  1  M.  &  C.  372.  (d)  11  Jur.  255. 

(6)  1  M.  &  K.  640.  («)  2  Phil.  384. 

(c)  4  M.  &  C.  550. 
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the  diligence  which  it  was  desirable  he  should  have  done,  s6ems  to 
have  had  good  reason  to  believe  that  notice  would  be  given  to  him 
of  any  application  to  pass  that  decree.  I  therefore  think  it  passed 
by  surprise,  and  that  the  enrolment  consequently  must  be  vacated. 
I  feel  that  inconvenience  may  arise  from  doing  this,  but,  at  the 
same  time,  seeing  that  it  is  brought  about  by  the  misapprehension,  to 
call  it  nothing  else,  of  the  plaintiff  *s  solicitor,  I  cannot  throw  the 
consequences  of  this  misapprehension  on  the  other  side.  Such  is 
the  determination  to  wliich  I  have  come  after  full  consideration, 
and  more  than  one  communication  with  Sir  Oeobge  Turner. 


*  353    ♦  The  SOUTH  STAFFORDSHIRE  Railway  Company  v. 

HALL. 

1851.    July  18. 

The  Yice-Chancellor,  acting  on  the  authority  of  The  London  and  North- Western 
Railway  Company  v.  Smith,  1  Mac  &  G.  216,  granted  an  ex  parte  injunction 
on  the  application  of  a  railway  company  restraining  the  land-owner  from 
taking  proceedings  under  the  68th  section  of  the  Lands  Clauses  Consolidation 
Act,  1845,  for  settling  the  amount  of  compensation  to  be  paid  to  him  by  the 
company :  his  Honor  subsequently  dissolved  the  injunction  at  the  instance  of 
the  defendant  on  the  authority  of  The  East  and  West  India  Docks  and  Bir- 
mingham Junction  Railway  Company  v.  Gattke,  ante,  p.  155 :  in  the  mean 
while,  the  time  limited  for  taking  proceedings  under  the  68th  section  had 
expired.  The  company,  who  had  not  raised  the  question  before  the  Vice- 
'  Chancellor,  appealed  from  the  order  dissolving  the  injunction,  on  the  ground 
that  it  ought  to  have  been  made  on  such  terms  as  that  their  rights  to  take 
proceedings  under  the  68th  section  might  not  be  affected  by  the  lapse  of 
time.    The  Lord  Chancellor  refused  the  application.^ 

The  circumstances  of  this  case  were  precisely  similar  to  those  in 
The  London  and  North-Western  Railway  Company  v.  Smith,  (a) 

The  defendants,  on  the  12th  December,  1850,  had  served  on  the 
company  a  notice  under  the  68th  section  of  the  Lands  Glauses 
Consolidation  Act,  1845,  claiming  a  sum  of  550/.  by  way  of  com- 
pensation for  damage  occasioned  to  the  farm  of  the  defendants  by 

(a)  1  Mac.  &  G.  216. 

*  See  Abrahams  v.  London,  L.  R.  6  Eq.  625,  633. 
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reason  i>f  the  railway  crossing  on  a  leyel  the  only  road  leading  to 
the  farm ;  and  the  defendants  called  on  the  company  either  to  pay 
the  snm  so  claimed,  or  else  to  summon  a  jury  to  assess  the  amount 
of  the  damage. 

The  company  thereupon  filed  a  bill,  which  was  almost  a  trans- 
cript of  that  in  The  London  and  North -Western  Railway  Company 
y.  Smithy  (a)  praying  an  injimction  restraining  the  defendants 
.  from  taking  any  proceedings  whatever  against  the  company  pur- 
suant to  their  notice,  or  from  taking  any  other  proceedings  under 
the  Lands  Clauses  Consolidation  Act,  1845,  for  settling  the 
amount  of  compensation. 

.  •  On  the  2d  January,  1861,  the  Vice-Chancellor  Lord  *  354 
Gbanworth  granted  an  injunction  ex  parte  in.  conformity 
with  the  prayer  of  the  bill,  and  did  so  on  the  authority  of  Lord 
Cottenham's  decision  in  the  case  of  The  London  and  North- 
Western  Railway  Company  v.  Smith,  (a)  On  the  24th  February, 
1851,  the  defendants  applied  to  the  Vice-Chancellor  to  dissolve  the 
injunction,  relying  on  the  case  of  TTie  East  and  West  India  Docks 
and  Birmingham  Junction  Railway  Company  v.  Gattke^  decided 
by  the  Lord  Chancellor  on  the  11th  February,  1851.  (6)  On  the 
22d  March,  1851,  the  Vice-Chancellor  delivered  judgment,  and, 
considering  the  decision  of  the  Lord  Chancellor  in  the  case  last 
referred  to  as  directly  in  point,  and  notwithstanding  the  decision 
of  Lord  Cottenham  in  The  London  and  North-Western  Railway 
Company  v.  Smithy  dissolved  the  injunction,  (c) 

Under  these  circumstances,  the  company  desired  to  avail  them- 
selves of  the  provisions  of  the  68th  section  of  the  Act,  and  to  issue 
their  warrant  to  the  sheriff  to  summon  a  jury  for  settling  the 
amount  of  compensation,  but  found  they  were  precluded  from 
doing  so  in  consequence  of  the  time  limited  by  the  Act,  namely, 
twenty-one  days  after  the  receipt  of  the  defendants'  notice,  having 
expired  while  the  injunction  was  in  force :  the  injunction  had  been 
obtained  on  the  last  day  of  the  time  limited. 

No  notice  was  apparently  taken  before  the  Vice-Chancellor  of 
the  difficulty* in  which  the  company  was  placed ;  but  the  company 
now  appealed  to  the  Lord  Chancellor  from  the  order  made  by  the 
Vice-Chancellor,  on  the  ground  that  the  injunction  ought 
not  to  *  have  been  dissolved  absolutely,  but  on  such  terms    *  356 


(a)  1  Mac.  &  G.  216. 

(6)  Since  reported  caUt^  p.  15d. 


(c)  1  Sim.  N.  S.  373. 
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as  would  have  placed  the  company  in  the  same  position  as  when 
the  injunction  was  obtained. 

Mr.  Molt  and  Mr.  Speedy  for  the  company,  did  not  dispute  the 
validity  of  the  Vice-Chancellor's  order,  so  far  as  related  to  the 
dissolution  of  the  injunction,  but  submitted  tliat  it  ought  to  have 
been  made  on  such  terms  as  to  prevent  the  effect  of  allowing  the 
time  which  had  elapsed  between  the  granting  of  the  injunction  and 
its  dissolution  being  reckoned  as  against  the  company ;  and  that 
it  was  in  the  discretion  of  the  Judge,  on  dissolving  an  injunction, 
to  impose  such  terms  as  the  circumstances  of  the  case  rendered 
equitable. 

[The  Lord  Chancellor  referred  to  the  case  of  Marquis  of 
Waterford  v.  Knight j  (a)  where  it  was  held  that  a  party  who  mis- 
takes his  right  and  sues  in  a  wrong  form,  is  not  entitled  to  an 
order  that  would  deprive  the  defendants  of  the  benefit  of  any 
alterations  made  in  the  law  in  the  mean  time.] 

Mr.  J.  Parker  and  Mr.  WUlcock^  for  the  defendants,  submitted 
that  the  only  question  on  an  appeal  was,  whether  the  Judge  below 
was  right  at  the  time  he  pronounced  the  order  appealed  from,  and 
not  whether,  in  consequence  of  some  subsequent  event,  the  pro- 
priety of  the  order  might  be  questioned ;  that  the  point  now  raised 
was  one  to  be  submitted  to  the  Vice-Chancellor,  and  not  to  be 
treated  as  the  ground  of  an  appeal.  Tliey  insisted  that  they  were 
entitled  to  have  the  injunction  dissolved,  and  that  they  ought  not 
to  bo  deprived  of  any  right  arising  out  of  such  dissolution. 

*  356  *  The  Lord  Chancellor  (stopping  the  counsel  for  the  de- 
fendants) said  that  he  would,  if  necessary,  hear  the  reply  after 
he  had  remarked  on  one  or  two  points  in  the  case.  His  Lordship 
then  observed,  that  there  appeared  to  be  no  instance  in  which  the 
Court  had  imposed  terms  on  dissolving  an  injunction  where  such 
dissolution  proceeded  on  the  ground  that  the  injunction  ought  not 
to  have  been  granted  ;  that,  in  the  present  instance,  the  plaintiffs 
ought  never  to  have  had  the  injunction,  and  that  there  was  no 
ground  for  depriving  the  defendants  of  any  advantage  that  the 

(a)  11  CI.  &  Fin.  658. 
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existenfie  of  that  injunction  might  have  conferred  upon  them ; 
that,  at  all  events,  the  plaintiffs  should  have  made  the  present 
application  to  the  Vice-Chancellor  when  he  dissolved  the  injunc- 
tion, and  could  not  be  permitted  to  gain  the  indulgence  now  sought 
by  way  of  appeal. 

His  Lordship  also  remarked  on  the  delay  of  the  company  in 
making  the  application,  observing  that,  in  cases  like  that  under 
consideration,  the  Court  requires  a  party  to  be  prompt,  whereas 
the  plaintiffs,  though  fully  aware  of  the  legal  rights  of  the  defend- 
ants, had  deferred  appljdng  to  the  Court  till  the  present  time,  and 
had  also,  as  it  appeared,  resisted  the  enforcement  of  those  rights 
at  law  by  pleading  to  an  action  brought  by  the  defendants,  and 
raising  the  same  points  at  law  as  they  had  originally  relied  on  in 
equity. 

His  Lordship  concluded  by  expressing  his  opinion,  that  the 
Court  had  no  authority  to  impose  any  terms  on  the  defendants. 

Mr.  Speed  stated,  that  after  this  declaration  of  the  opinion  of 
the  Court  he  would  not  further  prolong  the  discussion. 

The  Lord  Chancellor  accordingly  dismissed  the  application 
with  costs.  •  I 


♦DEW   V.   CLARK,  *  35T 

AND 

In  the  Matter  of  the  Act  1  Will.  4,  c.  36. 

1851.    July  12,  19. 

The  Lord  Chancellor  has  no  jurisdiction  under  the  17th  rule  of  the  15th  section 
of  the  Act  1  Will.  4,  c.  86,  to  discharge  a  party  in  custody  for  the  non-pay- 
ment of  a  sum  of  money  ordered  to  be  paid  in  a  suit. 

This. was  the  petition  of  Thomas  Clark,  one  of  the  defendants 
in  the  above  suit.  It  stated,  that  on  the  27th  February,  1827,  the 
petitioner  was  attached  and  imprisoned  on  a  writ  of  execution 
issued  in  pursuance  of  an  order  made  by  the  Vice-Chancellor  of 
England,  bearing  date  the  17th  July,  1826,  whereby  it  was  ordered, 
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that  the  petitioner  and  his  brother  V.  Clark  should  on  or  before  the 
1st  November,  1826,  pay  the  sum  of  5001.  into  Court ;  it  stated 
also  other  contempts,  by  disobedience  to  various  orders  and  to  the 
decree  made  in  the  suit  in  the  year  1881,  in  respect  of  which  the 
petitioner  was  detained  in  prison. 

The  petition  further  stated  that  the  petitioner  had  from  time  to 
time  attended  the  several  Masters  of  the  Court  who  had  visited  the 
Fleet  and  Queen's  Prisons  pursuant  to  the  Act  1  Will.  4,  c.  86, 
and  had  been  examined  by  them  respecting  the  particulars  of  his 
case,  and  that  the  said  Masters  had  from  time  to  time  reported 
their  respective  opinions  thereon  to  the  Court  as  directed  by  the 
Act ;  that  the  petitioner  had  not  the  means  or  power  nor  did  lie 
believe  that  he  would  ever  be  in  a  position  to  clear  himself  from 
the  several  contempts  in  respect  of  which  he  was  suffering  impris- 
onment, and  that  he  would  be  compelled  to  remain  in  prison  for 
the  rest  of  his  life,  unless  he  should  be  released  therefrom  by  the 
order  of  the  Court ;  that  he  was  then  upwards  of  seventy-three 

years  of  age,  more  than  twenty-four  of  which  he  had  passed 
♦  358   in  prison  by  reason  of  his  inability  *  to  comply  with  the 

said  orders  and  decree ;  and  that  the  petitioner's  health  was 
fast  failing  him. 

The  petition  prayed,  that,  in  consideration  of  his  long  imprison- 
ment and  of  his  being  utterly  unable  to  clear  his  contempts  by 
further  complying  with  the  several  orders  and  decree  in  the  suit  or 
with  any  of  them,  his  Lordship  would  be  pleased  to  order  that  tlie 
petitioner  might  be  discharged  from  his  said  contempts,  and  that 
he  might  be  forthwith  released  from  prison  and  from  further  com- 
pliance with  the  several  orders  and  decree  made  in  the  suit  under 
or  in  respect  of  which  the  petitioner  was  in  contempt  or  was  then 
Buffering  imprisonment. 

Mr,  J.  Parker  and  Mr.  Frith^  in  support  of  the  petition,  re- 
ferred to  the  7th,  15th,  16th,  and  17th  rules  of  the  15th  section  of 
the  Act  1  Will.  4,  c.  36,  and  contended  that  the  17th  rule  (a)  was 
applicable  to  all  orders  for  the  payment  of  money,  such  orders 

(a)  "That  in  any  other  case  of  a  commitment  for  contempt,  not  herein 
specially  provided  for,  the  Court  may,  upon  any  such  application  as  last  aforo- ' 
said,  or  upon  any  such  report  as  aforesaid,  make  such  order  for  the  discharge  of 
the  prisoner,  upon  any  such  terms,  and  making,  if  the  Court  shall  see  fit,  any 
costs  in  the  cause,  as  to  the  Court  shall  seem  proper.** 
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being  treated  as  debts.  Thej  referred  also  to  the  Act  2  Will.  4, 
c.  58,  and  to  the  79th  of  Lord  Bacon's  Orders,  (a)  as  to  a  discharge 
of  grace  after  sufficient  punishment. 

Mr,  W'  Morris  and  Mr,  JBughea^  contra.  -=-  The  petitioner  can- 
not be  entitled  to  his  discharge  on  this  application :  he  must  follow 
the  ordinary  course  and  pass. through  the  Insolvent  Debt- 
ors Court.  Although  *  the  17th  nile  is  in  its  terms  general,  *  359 
yet  it  must  be  looked  at  with  a  due  regard  to  the  rest  of 
the  Act ;  it  only  applies  to  the  discharge  of  persons  in  custody  for 
not  doing  acts,  the  non-performance  of  which  by  the  party  himself 
does  not  leave  his  adversary  in  a  worse  position,  such  as  non- 
appearance, non-execution  of  deeds,  and  the  like.  If  the  peti- 
tioner succeeds  oh  this  occasion,  any  one  taken  under  a  capias  in 
pursuance  of  the  18th  section  of  the  Act  1  &  2  Vict.  c.  110,  might 
obtain  his  discharge  without  an  application  to  the  Insolvent 
Debtors  Court,  although  that  is  the  only  mode  of  release  pointed 
out  by  that  Act. 

Mr.  J,  Parker,  in  reply. 

The  Lord  Chancellor,  at  the  conclusion  of  the  argument,  ob- 
served, that  it  appeared  to  him  that  there  was  no  case  under  the 
17th  rule  where  a  party  had  been  discharged,  his  opponent  having 
an  interest  in  the  acts  being  done,  before  the  end  had  been  accom- 
pUshed  for  which  the  imprisonment  was  incurred. 

July  19. 

The  Lord  Chancellor  said,  that  after  much  consideration  he 
had  come  to  the  conclusion  that  he  had  no  power  to  make  the  order 
asked ;  and  after  detailing  the  facts  pf  the  case,  and  observing  that 
the  sum  for  the  non-payment  of  which  the  petitioner  was  in  cus- 
tody must  be  assumed  to  be  a  just  debt  owing  by  him,  proceeded 
as  follows :  — 

The  present  application  is,  that  Mr.  Clark  may  be  discharged 
from  this  debt  under  the  provisions  of  the  Act  1  Will.  4,  c.  36.  I 
however  think  that  I  have  no  power  or  discretion  to  give  such 
a  discharge,  but  Mr.  Clark  -  may  discharge  himself  by  paying 

(a)  Beamea^s  Orders,  p.  35. 
VOL.  m.  18  [  278  ] 


*  859  CASES  IN  CHANCERY. 

*  860  the  debt  as  *  far  as  he  can,  or,  in  other  words,  by  passing 
through  the  Insolvent  Debtors  Court.  If  I  had  the  power 
to  do  what  is  asked,  I  should  probably  exercise  it.  I  had  intended 
expressing  mj  reasons  more  fuUj,  but  having  been  asked  for  my 
judgment,  I  have  stated  the  conclusion  at  which  I  have  arrived. 


In  the  Matter  of  THE   SUITORS  of  the  fflGH  COURT  of 

CHANCERY. 

Ex  parte  ALLEN. 

1851.    July  19,  28. 

Order  made  for  the  payinent  oat  of  the  suitors  fee  fund  acoouut  of  costn 
incurred  by  an  officer  of  the  Court  in  defending  legal  proceedings  instituted 
against  him  in  consequence  of  the  performance  of  his  duties. 

Tras  was  the  petition  of  William  Henry  Allen,  the  tipstaff  at- 
tending the  High  Court  of  Chancery,  for  the  payment  out  of  the 
suitors  fee  fund  account  of  certain  costs  incurred  by  him  under 
the  following  circumstances  stated  in  the  petition. 

The  petitioner  was  appointed  to  act  as  tipstaff  on  or  about  the 
10th  November,  1888 ;  and  in  pursuance  of  the  5th  section  of  the 
Act  11  &  12  Vict.  c.  7,  amending  an  Act  6  Vict.  c.  22,  for  consol- 
idating the  Queen's  Bench,  Fleet,  and  Marshalsea  Prisons  and 
regulating  the  Queen's  Prison,  he  gave  a  bond  to  the  keeper  of  the 
Queen's  Prison  for  the  faithftil  discharge  of  his  duties.  It  ap- 
peared that  some  disputes  existed  between  the  petitioner  and  the 
keeper  of  the  Queen's  Prison  in  reference  to  the  right  of  the  latter 
to  command  the  services  of  the  petitioner  in  respect  of  prisoners 
confined  in  the  Queen's  Prison. 

On  the  13th  November,  1849,  the  petitioner,  as  the  tip- 
*  861  staff  attending  the  Court  of  Chancery,  was  directed  *  to 
apprehend  Elizabeth  Belson  and  William  Henry  Hartman 
for  contempt  of  the  Court,  but  the  keeper  of  the  Queen's  Prison 
at  the  same  time  insisted  on  the  petitioner  performing  certain 
directions  he  had  given  to  him  to  attend  the  Court  of  Exchequer 
with  a  prisoner.  The  petitioner  accordingly  brought  the  matter 
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before  the  Lord  Chancellor,  and  on  the  14th  November,  1849, 
an  order  was  made  directing  the  petitioner  to  execute  the  warrants, 
and  that  the  keeper  of  the  Queen's  Prison  should  hare  notice. 

In  Easter  term,  1850,  an  information  was  filed  against  the  peti- 
tioner by  Her  Majesty's  Attomey-Greneral  for  having  refused  to 
obey  the  directions  of  the  keeper  of  the  Queen's  Prison.  The 
petitioner  thereupon  submitted  a  statement  of  the  circumstances 
to  the  Lord  Chancellor ;  and  on  the  1st  May,  1850,  received  a  note 
from  the  chief  registrar  stating  that  he  must  not  let  judgment  go 
against  him  by  default,  but  must  plead  to  the  action.  The  peti- 
tioner accordingly  appeared  to  the  information,  pleaded  thereto, 
and  defended  the  same  until  the  further  proceedings  therein  were 
stayed  through  the  interference  of  the  Lord  Chancellor ;  and  in 
doing  this  he  incurred  considerable  costs. 

Under  these  circumstances,  W.  H.  Allen  now  presented  his  peti- 
tion, which,  after  stating  the  facts  of  the  case,  and  that  the  solici- 
tor to  the  suitors  fimd  had  declined  to  make  the  claim,  prayed 
that  the  petitioner's  said  costs  might  be  taxed,  and  the  payment 
thereof  directed  out  of  the  suitors  fee  fund  account,  or  out  of 
such  other  funds  as  might  be  applicable  to  the  purpose. 

By  a  general  order  of  the  Court,  dated  the  5th  March, 
1836,  it  is  ordered  that  all  claims  for  money  *  (other  than  *  362 
those  in  the  order  specified)  out  of  the  two  accounts  there- 
inbefore mentioned,  or  out  of  the  suitors  fee  fimd  account  (ex- 
cept  in  cases  oi  fomid  pauperis)  j  shall  be  made  by  the  solicitor  to 
the  suitors  fund ;  but  upon  the  refiisal  of  such  solicitor  to  apply, 
the  party  making  such  claim  shall  be  at  liberty  to  bring  the  pro- 
priety thereof  by  petition  before  the  Court,  subject  to  the  discretion 
of  the  Court  as  to  the  payment  of  costs. 

Mr,  Malins^  in  support  of  the  petition,  submitted  that,  with 
regard  to  the  fimd,  the  jurisdiction  of  the  Lord  Chancellor  was 
clear,  and  that  the  petitioner  was  entitled  to  be  reimbursed  the 
costs  incurred  by  him  as  an  officer  of  the  Court.  He  referred. to 
an  order  made  by  the  Lord  Chancellor  on  the  12th  March,  1851, 
In  re   The  North  of  England  Joint-stock  Banking  Company,  (a) 

(a)  In  re  The  Ij'ortli  of  England  Joint-stock  Banking  Company. 

1851.     March  12. 

This  case  came  on  upon  motion  before  the  liord  Chancellor  for  directions  in 
reference  to  a  special  report  of  the  Master  as  to  the  amount  of  percentage  pay- 
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•863  ^Mt.  J,  H,  Taylor^  for  the  suitors  fund,  submitted 
whether  the  Lord  Chancellor  had  power  to  do  what  was 
asked  by  the  petition,  that  orders  for  the  payment  of  costs  out 
of  the  fund  were  only  made  where  the  matter  giving  occasion  to 
the  costs  had  reference  to  the  fund.  He  referred  to  the  general 
order  of  the  6th  March,  1886,  and  to  the  case  of  In  re  AUen^s 
Charities,  (a) 

The  Lord  Chancellor.  —  I  tliink,  on  principle,  that  the  order 
ought  to  be  made :  the  expense  incurred  is  in  reference  to  the  ad- 
ministration of  justice  in  this  Court. 

July  23. 

The  Lord  Chancellor  again  mentioned  the  case  at  the  sitting 
of  the  Court,  and  stated  that  he  thought  that  what  the  petitioner 
asked  might  be  done.    The  order  was  made  accordingly. 


WORTH  V.  MACKENZIE. 

1851.    July  28. 

Practice  as  to  lunatic  answering  where  be  is  made  defendant  to  a  bill  filed  by  the 

committee  of  his  person  and  estate. 

Tffls  was  the  petition  of  Francis  Worth,  one  of  the  defendants 
in  the  suit,  and  a  person  of  unsound  mind  ;  and  it  prayed  that  a 

able  by  the  official  manager  to  the  suitors  fee  fund.  The  Ma^ter^s  report 
found  that  the  official  manager  bad  paid  and  divided  among  the  creditors  of  tlic 
company  not  being  shareholders  in  payment  of  their  debts,  142,204Z.  59. ;  and 
that  the  official  manager  had  also  satisfied  balances  due  to  contributories  of  tbn 
company  for  loans  in  form  of  calls,  &c.,  by  placing  on  the  debit  side  of  each 
contributory^s  account  the  amount  of  the  call  made  by  the  official  manager  in 
respect  of  his  shares,  thereby  extinguishing  the  contributories^  demands  on  the 
company  to  the  extent  of  181,711/.  149.  4c2.  The  question  .was,  whether  under 
the  85th  section  of  the  Joint-stock  Companies  Winding-up  Amendment  Act, 
1849,  a  percentage  was  payable  to  the  suitors  fee  fund  on  the  sum  of 
181,7112.  14«.  4d.  as  well  as  on  the  sum  of  142,2042.  5«.  The  Lord  Chancellor 
decided  that  the  percentage  was  payable  on  the  latter  amount  only ;  and  as  to 
the  costs  of  the  motion,  his  Lordship  ordered  those  of  the  official  manager  to  be 
paid  out  of  the  assets  of  the  company,  and  those  of  the  solicitor  of  the  suitors 
fee  fund  to  be  paid  out  of  the  fund. 

(a)  2  M.  &  K.  627  ;  and  see  Howard  v.  Bruton,  1  M.  &  C.  448. 
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commission  might  issue  to  appoint  a  guardian  by  whom  the  peti- 
tioner might  answer  the  bill  and  defend  the  suit. 

The  plaintiflf  was  John  Francis  Worth,  the  brother  of  the  luna- 
tic, and  the  committee  of  his  person  and  estate ;  and  the  suit  was 
instituted  for  the  purpose  of  obtaining  the  opinion  of  the 
Court  on  the  construction  *  of  the  will  of  the  mother  of  *  864 
the  lunatic,  in  reference  to  the  division  of  a  sum  of  8000/. 
between  the  plaintiff,  the  lunatic,  and  another  brother.  No  ques- 
tion was  raised  which  in  any  way  rendered  it  necessary  to  remove 
the  plaintiff  from  being  committee. 

The  present  application,  which  was  ez  partCj  was  made  in  the 
first  instance  to  the  Vice-Chancellor  Lord  Cranworth  ;  but  his 
Lordship  considered  that  as  it  related  to  a  lunatic,  it  would  be  more 
properly  dealt  with  by  the  Lord  Chancellor. 

Mr.  Waley,  in  support  of  the  petition,  cited  Snell  v.  Hyat^  (a) 
Poyser  v.  Manning,  (6)  and  submitted  also,  whether  a  guardian 
might  not  be  at  once  appointed  without  the  expense  of  a  commis- 
sion. 

The  Lord  Chancellor  made  the  order  for  a  commission,  observ- 
ing that  he  could  not  appoint  the  guardian  at  once  ;  and  directed 
the  petition  to  be  amended  by  entitling  it  in  the  matter  of  the 
lunacy  as  well  as  in  the  suit.^ 


♦  WARDE  v.  WARDE.  ♦  865 

1851.    February  10.    August  5. 

Wherever  husband  and  wife  haye  distinct  interests  and  the  wife  is  induced  in 
dealing  with  those  interests  to  act  under  the  adyice  of  an  attorney  employed 
and  paid  by  the  husband,  the  attorney  must  be  deemed  to  act  as  the  attorney 
of  both  husband  and  wife,  and  each  of  them  has  a  right  to  call  for  the  pro- 
duction and  to  hare  full  inspection  of  all  documents  that  may  come  into  the 
possession  of  the  attorney  during  such  employment  relating  to  the  transac- 
tions and  to  the  advice  given  to  the  wife.' 

(a)  1  Dick.  287.  (6)  Reg.  Lib.  B.  1845,  fo.  386. 

>  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  176,  178. 
*  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1834. 
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This  was  the  renewal,  before  the  Lord  Chancellor,  of  a  motion 
which  had  been  refused  by  the  Vioe-Chancellor  Lord  Cranworth, 
for  the  production  of  certain  documents  referred  to  in  the  answers 
of  the  defendants  Charles  Thomas  Warde  and  Henry  Bury,  his 
solicitor. 

The  case,  as  heard  before  the  Vice-Chancellor,  is  fully  reported 
in  the  first  volume  of  Mr.  Simon's  Reports  (New  Series),  p.  18. 
The  following  brief  statement  will  be  therefore  sufficient  by  way 
of  introduction  to  the  present  report,  and  in  reference  to  the  facts 
mentioned  in  the  judgment  of  the  Lord  Chancellor. 

C.  T.  Warde,  the  husband  of  the  plaintiff,  being  desirous  of 
selling  an  estate  in  Warwickshire  on  which  the  plaintiff's  jointure 
of  1000/.  a  year  was  secured,  the  plaintiff  released  the  estate  from 
the  jointure  on  C.  T.  Warde  covenanting  to  secure  it  on  such 
estates  as  he  might  thereafter  acquire.  C.  T.  Warde  then  pur- 
chased a  certain  property,  called  the  Luton  estate,  but  declined  to 
charge  it  with  the  jointure.  Tlie  plaintiff  thereupon  filed  her  bill 
against  him  and  Henry  Bury  his  solicitor,  praying  a  specific  per- 
formance of  the  covenant. 

. 

The  bill  charged  that  the  plaintiff  entered  into  the  arrangement 
and  released  the  Warwickshire  estate,  under  the  advice  of  Henry 
Bury,  her  husband's  solicitor,  and  without  having  any  other 
*  366  legal  advice ;  that  the  *  defendants,  or  one  of  them,  had  in 
their  possession  or  power,  or  in  the  possession  or  power  of 
their  solicitors  or  agents,  divers  deeds,  cases  for  the  opinion  of 
counsel,  and  instructions  to  counsel  for  the  preparation  and  settle- 
ment of  deeds  and  other  writings  relating  to  the  matters  aforesaid, 
or  by  which  the  truth  thereof  would  appear,  and  that  they  ought 
to  produce  the  same. 

C.  T.  Warde,  by  his  answer,  denied  his  agreement  to  chaise  the 
Luton  estate ;  but  he  and  H.  Bury  admitted  that  the  plaintiff  had 
executed  the  release  of  the  jointure  under  the  advice  of  H,  Bury^ 
her  husband's  solicitor,  without  having  any  other  legal  advice. 
Witli  respect  to  the  cases  and  opinions  of  counsel,  C.  T.  Warde 
said  that  they  had  been  laid  before  counsel  on  his  behalf  and  by 
his  direction,  and  not  on  behalf  or  by  the  direction  of  any  other 
person.  H.  Bury  alleged  that  the  cases  and  opinions  and  certain 
letters  which  had  passed  between  C.  T.  Warde  and  himself,  came 
into  his  possession  as  the  solicitor  of  C.  T.  Warde,  and  were  con- 
fidential communications. 
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Mr.  Stuart  and  Mr.  Dickinson^  in  support  of  the  motion,  sub- 
mitted that  the  plaintiff  was  clearly  entitled  to  the  production,  on 
the  grounds  that  she  had  a  community  of  interest,  that  she  had 
had  no  separate  solicitor,  and  that  the  cases  and  opinions  and 
communications  of  which  the  production  was  sought  were  not 
obtained  with  a  view  to  any  legal  proceedings.  They  referred  to 
Lord  WaUinffham  v.  Ododricke,  (o)  Clagett  v.  PhUKpSy  (V)  Flight 
V.  JRohinsony  (c)  Hughes  v.  Biddulphy  (rf)  Garland  v.  Scotty  («) 
Blenkinsopp  v.  Blenkinsopp.  (^g) 

♦  [The  Lord  Chancellor,  in  the  course  of  the  argument,  ♦  363  ^ 
referred  to  the  cases  of  Greenough  v.   Gaakell^  (A)  In  re 
Aitkinj  (t)  and  Tarquand  v.  Knight.  (A)] 

Mr.  BjoU  and  Mr.  Erskine^  for  the  defendant  G.  T.  Warde.  —  It 
matters  not  whetiier  the  communications  which  passed  between 
the  defendants  were  made  with  reference  to  this  immediate  litiga- 
tion, for  litigation  having  ensued,  the  communications  are  pro- 
tected: they  come  within  the  proposition  enunciated  by  Sir  J. 
WiGRAM  in  his  judgment  in  Lord  Walsingham  v.  Goodricke,  (l) 
being  communications  after  the  dispute  between  the  parties  fol- 
lowed by  litigation,  but  not  in  contemplation  of  or  with  reference  to 
that  litigation.  The  case  of  Flight  v.  Robinson  (m)  has  been  over- 
ruled by  the  Judge  who  decided  it,  Penruddock  v.  Hammond^  (n) 
and  cannot  stand  with  the  cases  of  JSerring  v.  Clobery^  (p)  Holmes 
V.  Baddeley^  (ji)  Clagett  v.  Phillips,  (jq)  It  has  been  assumed,  on 
the  other  side,  that  because  the  wife  did  not  employ  a  separate 
solicitor,  she  therefore  jointly  employed  the  defendant's  solicitor, 
but  that  consequence  by  no  means  follows.  At  the  time  of  the 
negotiations,  the  interests  of  the  husband  and  wife  were  adverse, 
and  if  two  persons  dealing  under  such  circumstances  employ  the 
same  solicitor,  the  privilege  is  not  destroyed.    Perry  v.  Smith  (r) 

and  Doe  v.  Watkins.  («) 

• 

(a)  3  Hare,  122.  (A)  1  M.  &  K.  98.  (o)  1  Phil.  91. 

(6)  2  Y.  &  C.  C.  C.  82.  (0   4  B.  &.  A.  47.  (p)  1  PhiL  476. 

(c)  S  Beav.  22.  (k)  2  M.  &  W.  98.  (?)  2  Y.  &  C.  C.  C.  82. 

(d)  4  Ras8.  190.  (l)   8  Hare,  122.  (r)  9  M.  &  W.  681. 
(«)   3  Sim.  396.  (m)  8  Beav.  22.  («)  3  Bing.  421. 
(g)  2  Phil.  607.  (n)  11  Beav.  69. 

*  This  mis-paging  is  an  error  in  the  original,  retained  for  convenience  of  pre- 
vious references  to  the  volume. 
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Mr,  MessUer  appeared  for  the  defendant  H.  Bury. 

Mr.  Stuart  in  reply. — Tlie  fallacy  of  the  defendant's  argu- 

*  364    ment  is  in  taking  for  granted  that  there  was  an  *  opposition 

of  interest  between  the  husband  and  wife,  and  that  that  is 

proved  by  their  being  plaintiff  and  defendant  in  this  suit ;  whereas 

the  intervention  of  the  solicitor  had  reference  only  to  the  common 

object  of  furtliering  the  wishes  of  both  husband  and  wife,  and 

their  interests  at  the  period  of  the  negotiation  must  have  been 

identical. 

August  5. 

The  Lord  Chancellor.  —  This  is  an  appeal  against  an  order 
made  by  the  Vice-Chancellor  Lord  Cbanworth,  dismissing  an 
application  made  on  behalf  of  the  plaintiff  for  an  order  directing 
the  defendants  Warde  and  Bury  to  bring  in  and  submit  to  the 
inspection  of  the  plaintiff  certain  written  documents  referred  to 
in  the  pleadings. 

The  facts  of  the  case,  which  are  relevant  to  the  question 
involved  in  this  appeal,  may  be  shortly  stated.     The  plaintiff, 
Marianne  Warde,  formerly  Marianne  Lawes,  is  the  wife  of  the 
defendant,  G.  T.  Warde:  the  marriage  took  place  in  1834.     A 
settlement  was  made  previously  to  the  marriage,  dated  the  18th 
October,  1834,  by  which  certain  estates  in  Warwickshire,  called 
the  Glopton  Hall  estate,  were  charged,  among  other  sums,  with  a 
jointure  of  lOOOZ.  a  year  in  favour  of  Mrs.  Warde  in  the  event  of 
her  surviving  her  intended  husband:  the  trustees  in  that  settl^- 
ment  were  the  defendant  Lawes,  and  a  Mr.  Cottle,  and  two  other 
persons  since  dead:  Mr.  Cottle  retired  from  the  trust,  and  the 
defendant  Henry  Bury  was  appointed  a  trustee  in  his  place ;  the 
settlement  contained  the  usual  power  allowing,  under   certain 
restrictions,  a  substitution  of  security  for  the  jointure.    In  the 
year  1845,  the  defendant  Warde  contracted  to  purchase  a  con- 
siderable estate  in  Bedfordshire  (the  Luton  Hoo  estate) ; 
*  865    and  *  he  became  desirous  to  sell  the  Clopton  Hall  estate  in 
order  to  apply  the  proceeds  in  payment  for  the  Luton  Hoo 
estate,  and  to  effect  that  purpose,  it  was  found  to  be  necessary  that 
the  Clopton  Hall  estate  should  be  discharged  of  the  jointure,  so 
that  the  purchaser  should  not  be  responsible  for  the  validity  of  any 
substituted  charge,  and  the  necessary  deeds  were  afterwards  ex- 
ecuted to  release  the  estate.    It  is  alleged,  however,  on  the  part 
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• 

of  the  plaintiff  Mrs.  Warde,  that  she  was  induced,  at  tlie  request 
of  the  defendant  Warde,  and  upon  the  advice  of  the  defendant 
Bury,  who  acted  as  solicitor  for  her  as  well  as  her  husband,  to 
consent  to  the  release  of  the  estate  upon  a  distinct  contract  that 
the  proposed  newly  purchased  estate,  or  some  other  competent 
estate,  should  be  properly  charged  with  the  payment  of  the  jointure. 
Among  the  deeds  executed  in  relation  to  the  transaction,  was 
a  deed  of  covenant  by  which  Mr.  Warde  covenanted  to  grant  and 
secure  out  of,  or  otherwise  well  and  effectually  to  charge  on,  a 
competent  and  sufficient  part  of  such  estates  as  he  should  there- 
after acquire,  one  annuity  or  yearly  rent  charge  of  1000/.  for  the 
benefit  of  his  then  wife,  the  plaintiff,  in  case  she  should  survive 
him,  with  the  like  powers,  Ac,  as  in  the  former  settlement.  The 
purchase  of  the  Luton  Hoo  estate  has  not  yet  been  completed,  but 
a  considerable  part  of  the  purchase-money  has  been  paid,  and  the 
defendant  is  in  possession,  and  has  entered  into  a  contract  for  a 
resale  of  that  estate. 

Differences  have  arisen  between  Mr.  and  Mrs.  Warde,  which 
have  led  to  a  separation,  and  Mr.  Warde  has  refused  to  charge 
either  the  Luton  Hoo  estate  or  any  other  estate  with  the  jointure. 
The  present  bill  is  filed,  praying  that  Mr.  Warde  may  be  decreed 
to  make  such  charge.  The  defendant  insists  that  he  never 
•  agreed  or  contracted  to  make  any  such  charge  of  the  *  366 
jointure  upon  any  estate  of  his,  but  admits  that  he  intended 
so  to  do,  and  that  the  plaintiff  Mrs.  Warde  concurred  in  the  re- 
lease of  the  Glopton  Hall  estate  with  the  expectation  that  the 
defendant  would  secure  the  jointure  by  such  a  charge. 

Upon  the  coming  in  of  the  answers  of  the  defendants  Warde 
and  Bury,  containing  admissions  of  the  possession  by  the  latter 
of  certain  documents  (to  which  I  shall  advert  presently),  applica- 
tion was  made  to  the  Court  for  an  order  upon  the  defendants  to 
bring  in  the  documents,  and  submit  them  to  the  ordinary  inspec- 
tion. That  application  was  resisted  on  the  ground  that  the  docu- 
ments referred  to  consist  of  cased  and  opinions  of  counsel,  drafts 
of  deeds,  and  letters,  which  refer  to  the  matters  in  issue  in  the 
cause,  and  some  of  them  were  given  and  written  after  the  dispute 
had  arisen,  and  in  anticipation  of  and  in  reference  to  the  present 
suit.  The  application  was  dismissed,  and  the  present  appeal  is 
against  that  order. 

With  respect  to  the  latter  class  of  documents,  no  question  can 
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arise ;  they  fall  within  a  recognized  ordinary  principle  of  protec- 
tion, and  the  plaintiff  is  not  entitled  to  inspect  them.^ 

So  far  as  concerns  the  first  class  of  documents,  assuming  they  ' 
would  have  also  been  within  the  ordinary  rule  exempting  them 
from  inspection,  as  decided  in  the  Court  below,  if  the  plaintiff  and 
defendant  had  been  strangers  to  each  other,  I  think  that  the  cir- 
cumstances of  the  present  case  deprive  them  of  such  exemption. 
The  law  excludes  all  presumptions  of  fraud,  and  there  is  no  evi- 
dence in  this  case  to  warrant  any  inference  that  the  traiis- 
*  367  action  out  of  *  which  the  present  litigation  arises,  was 
entered  into  or  conducted  on  the  part  of  Mr.  Warde  with 
any  intention  to  defraud  his  wife  of  all  security  for  her  jointure, 
by  inducing  her  to  release  the  charge  for  that  jointure  upon  the 
Glopton  Hall  estate  upon  the  pretence  that  he  was  only  desirous 
of  carrjring  into  effect  the  provision  in  the  settlement  relating  to 
the  substitution  of  security.  I  think  the  facts  demonstrate  that  he  . 
entered  upon  the  transaction  with  perfect  bona  fides  ;  and  I  think 
that  hona  fides  involved  in  it  a  high  moral  obligation  upon  Mr. 
Warde  to  see  that  his  wife  was  well  advised  and  protected  in  the 
transaction.  This  case  may  be  important^  in  its  consequences  to 
married  women,  who  when  living  with  their  husbands  upon  terms 
of  affection  and  confidence  are  most  likely  to  act  upon  the  repre- 
sentations and  advice  of  their  husbands'  solicitors  in  dealing  with 
their  property  and  legal  rights,  and  must  often  be  precluded  from 
resorting  to  other  advice,  without  a  breach  of  domestic  harmony 
and  peace ;  and  wherever  the  husband  and  wife  have  distinct  in- 
terests, and  the  wife  is  induced  in  dealing  with  those  interests  to 
act  under  the  advice  of  an  attorney  employed  and  paid  by  the 
husband,  I  should  feel  bound  to  hold  that  the  attorney  must  be 
deemed  to  act  as  the  attorney  of  both  husband  and  wife,  and  that 
each  of  them  would  have  the  right  to  call  for  the  production, 
and  have  full  inspection  of  all  documents  that  should  come  into 
the  possession  of  the  attorney  during  such  employment,  relating 
to  the  transactions  and  to  the  advice  given  to  the  wife.  But  for 
the  reasons  before  stated,  my  decision  in  the  present  case  will  not 
rest  upon  such  a  general  principle. 

The  transaction   out  of  which  the  litigation  arises  consisted 
of  two  parts,  but  the  accomplishment  of  the  one  was  equally 

'  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  578,  and  cases  in  note. 
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with  the  other  within  the  object  *  and  intention  of  the  par-  ♦  868 
ties ;  the  one  object  was  to  release  the  Glopton  Hall  estate, 
the  other  to  provide  for  the  substitution  of  another  security.  Mr. 
Bury  was  the  attorney  employed  by  the  husband  to  effect  boih 
objects,  and  to  him  the  duty  of  advising  the  wife  and  of  protecting 
her  interests  was  confided ;  and  I  think  that  Mr.  Bury  was  bound 
to  act  as  the  professional  adviser  of  Mrs.  Warde  as  distinctly  and 
as  independently  as  if  he  had  not  been  at  all  concerned  for  Mr. 
Warde.  I  cannot  entertain  the  idea  that  after  Mrs.  Warde  has 
been  induced  to  deal  with  her  peculiar  interests,  in  reliance  upon 
the  advice  of  an  attorney  introduced  to  her  by  her  husband  for  the 
purpose  of  giving  that  advicQ,  she  is  to  be  told  that  the  attorney  is 
not  to  be  considered  as  having  acted  on  her  behalf  and  as  her 
attorney  to  the  extent  of  giving  her  any  right  to  inquire  into  or 
inspect  the  documents  which  were  the  foundation  of  the  advice  so 
given  to  her,  and  upon  which  she  acted.  I  cannot  consider  the 
liusband  and  wife  as  strangers  to  each  other  in  this  transaction, 
but  as  united  in  seeking  to  obtain  one  common  object  and  effecting 
one  common  purpose.  The  wife  had  no  wish  to  change  the  secu- 
rity, but  she  evidently,  upon  the  request  of  her  husband,  did  unite 
with  him  in  endeavouring  to  release  one  estate  from  her  jointure, 
and  to  secure  an  effectual  substituted  charge  upon  some  other 
estate.  I  believe  Mr.  Warde  acted  with  the  same  identical  pur- 
pose, and  Mr.  Bury  was,  to  my  mind,  evidently  employed  by  the 
defendant  to  act  for  and  upon  the  behalf  of  both  in  effecting  such 
common  purpose,  and  in  doing  so  to  protect  the  interests  of  both ; 
and  I  therefore  think  the  case  is  brought  to  that  point  which  the 
learned  Judge  below  thought  would  render  that  portion  of  the 
documents  subject  to  inspection,  which  referred  to  the  matter  in 
issue,  but  which  existed  before  any  dispute  arose.  I  come, 
therefore,  *  to  the  distinct  conclusion,  that  Mr.  Bury  was  *  869 
the  attorney  of  both  husband  and  wife ;  and  each  party  has 
an  equal  right  with  the  other  to  inspect  the  docimients  which 
came  into  Bury's  possession  in  relation  to  and  during  that  employ- 
ment. 

I  will  now  refer  to  the  passages  in  the  answer  which  have  led 
me  to  the  conclusions  I  have  before  stated.  After  stating  the 
general  circumstances  of  the  transaction,  the  defendant  admits  that, 
under  the  circumstances  stated,  it  was  recommended  by  the  legal 
advisers  of  the  defendant,  as  their  own  independent  opinion  and 
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not  at  the  instigation  of  the  defendant,  and  was  fully  and  deliber- 
ately assented  to  by  the  plaintiff  and  her  trustee,  that  the  plaintiff 
should  release  the  jointure.  The  defendant  admits  that  Lawes, 
the  trustee,  did  for  some  time  refuse  to  concur  in  releasing  the 
estate,  and  that  after  considerable  correspondence  between  him 
and  the  legal  advisers  of  the  defendant,  and  upon  representations 
made  to  him  on  behalf  of  the  defendant  of  his  earnest  desire,  &c., 
Lawes  did  at  last  consent  to  concur.  The  defendant  believes  that 
the  plaintiff  as  well  as  the  defendant  executed  the  release  of  the 
estate  in  the  expectation  of  the  Luton  Hoo  estate,  or  a  competent 
and  sufficient  part  thereof,  being  voluntarily  charged  with  the  join- 
ture. The  defendant  admits  that  tl\e  plaintiff  had  no  separate 
solicitor  or  counsel,  and  that  she  entered  into  the  arrangement 
for  the  release  of  the  estate  from  her  jointure,  and  executed  the 
deed  of  release,  under  the  advice  of  the  solicitor  and  counsel  of 
the  defendant  without  having  any  other  legal  advice.  It  will  be 
observed  that  the  answer  contains  no  denial  whatever  that  Mr. 
Bury  did  act  as  the  attorney  on  behalf,  and  was  employed  to  pro- 
tect the  interests,  of  Mrs.  Warde  as  well  as  of  Mr.  Warde ; 
*  370  and  the  fact  of  *  Mrs.  Warde  having  no  other  legal  adviser 
to  protect  her  very  important  interests,  with  which  she  was 
then  (at  the  request  and  for  the  accommodation  of  her  husband) 
dealing,  can  I  think  be  accounted  for  on  no  other  ground ;  but  I 
am  of  opinion  that  those  statements  of  the  defendant  do  amount  to 
an  admission  of  the  fact,  and  do  establish  that,  for  all  the  pur- 
poses of  the  present  question,  Mr.  Bury  must  be  considered  as 
having  conducted  the  transaction  as  the  attorney  for  and  on  behalf 
of  Mrs.  Warde  the  wife  as  well  as  on  the  part  of  the  defendant, 
and  that  the  plaintiff  is  consequently  entitled  to  the  inspection  of 
the  documents  that  came  to  the  possession  of  Mr.  Bury  in  the 
course  of  that  employment,  and  which  was  connected  with  the 
advice  he  so  gave  to  Mrs.  Warde,  and  by  which  she  was  induced 
to  cousent  to  the  release. 

The  only  sentence  that  I  can»discover  which  even  by  implication 
denies  that  Mr.  Bury  acted  as  the  attorney  for  Mrs.  Warde  is  con- 
tained in  the  affidavit  filed  by  Mr.  Warde  in  order  to  explain  the 
omission  in  his  answer  as  to  the  documents  in  Mr.  Bury's  posses- 
sion. In  that  affidavit  Mr.  Warde  states  that  the  several  docu- 
ments which  he  enumerates  were  laid  before  and  obtained  from 
counsel  on  his  behalf  and  by  his  direction,  and  not  on  behalf  of  or 
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by  the  direction  of  any  other  person.  This  statement,  standing 
alone,  would  seem  to  be  a  denial  that  Mr.  Bury  acted  on  behalf  of 
Mrs.  Warde ;  but  whatever  construction  Mr.  Warde  may  put  upon 
the  facts,  I  think  that  the  other  distinct  statements  by  Mr.  Warde 
that  Mrs.  Warde,  under  the  circumstances  which  I  have  been 
adverting  to,  acted  under  the  professional  advice  of  Mr.  Bury  and 
no  other  person,  do  so  connect  that  advice  with  the  documents 
referred  to  as  to  establish  her  right  to  the  inspection  of  them  which 
is  prayed  for. 

*  The  documents  stated  in  the  answer  of  which  the  plain-  *  371 
tiff  is  entitled  to  the  inspection  are  thus  referred  to  in  the 
answer :  ''  The  defendant  admits  that  he  caused  to  be  laid  before 
counsel  divers  cases  or  case  for  their  opinion'and  did  cause  general 
instructions  to  be  given  for  the  preparation  •  of  all  necessary  deeds 
for  the  purpose  of  releasing  the  estate  from  the  jointure  and  that 
considerable  correspondence  respecting  the  same  passed  between  the 
defendant  and  his  legal  advisers  and  the  defendant  Lawes  and  his 
legal  advisers,  but  submits  that  he  is  not  bound  to  produce  such 
dociunents,  which  have  reference  to  the  matters  in  issue  in  this 
cause ;  but  he  admits  that  by  such  documents  it  would  fully  appear 
that  at  one  time  the  defendant  did  intend  to  charge  the  Luton  Hoo 
estate  with  a  jointure  of  an  equal  amount  with  the  jointure  charged 
on  the  Glopton  Hall  estate ;  but  save  as  aforesaid  denies  that  it 
would  appear  that  he  had  agreed  or  intended  to  charge  the  Luton 
Hoo  estate  with  the  aforesaid  jointure :  the  defendant  says,  that 
the  first  and  second  schedules  contain  all  the  particulars  inquired 
after  by  the  bill  in  his  possession  ;  but  he  says  all  the  particulars 
in  the  second  schedule  consist  of  cases  and  opinions  of  counsel 
thereon  and  letters  between  the  defendant  and  his  solicitors  relat- 
ing to  the  matters  in  issue  in  this  suit,  and  that  the  second  part  of 
such  schedule  consists  of  cases,  opinions,  and  letters  written  after 
the  dispute  had  arisen  between  defendant  and  plaintiff  as  to  the 
matters  at  issue  in  the  cause  and  with  a  view  to  and  in  expectation 
of  this  suit,  and  tlierefore  submits  he  ought  not  to  produce  them." 

For  the  reasons  I  have  stated,  I  think  the  documents  which 
existed  before  the  dispute  must  be  produced. 
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♦  372  ♦  WATTS  v.  JEFPERYES. 

1851.    July  19.    August  7. 

The  proviso  contained  in  the  14th  section  of  the  Act  1  &  2  Vict-  c.  110,  that  no 
proceeding  shall  be  taken  to  have  the  benefit  of  the  charge  created  under 
that  section  until  after  the  expiration  of  six  calendar  months  from  the  date  of 
the  charging  order  does  not  prevent  the  creditor  from  obtaining  a  stop  order 
to  restrain  the  debtor  from  receiving  dividends  of  stock  accruing  within  the 
six  months.* 

The  correct  construction  of  the  proviso  is,  that  although  no  steps  can  be  taken 
to  enforce  immediate  payment  of  the  debt  by  realizing  the  security,  yet  that 
the  judgment  creditor  may  in  the  mean  time  by  force  of  the  order  prevent  the 
security  given  him  by  the  statute  from  being  defeated  or  diminished  ^m>  tatUo, 
by  stopping  payment  to  the  debtor  of  part  of  his  security.' 

This  was  an  appeal  against  an  order  of  the  Vice-Chancellor 
Knight  Bruce,  discharging  an  interim  stop  order  on  the  dividends 
of  certain  stock  standing  in  the  name  of  the  Accountant-Greneral. 
The  facts  of  tlie  case  were  as  follow :  — 

Thomas  Gape,  the  testator  in  the  cause,  bequeathed  by  his  will 
an  annuity  of  200/.  a  year  to  Alexander  Taylor,  and  directed  his 
executors  to  set  apart  a  sufficient  sum  to  satisfy  the  same.  The 
suit  was  instituted  to  carry  into  effect  the  trusts  of  T.  Cape's  will, 
and  Tt)y  an  order  made  by  the  Vice-Chancellor  Knight  Bruce,  on 
the  18th  November,  1860,  two  sums  of  stock,  amounting  together 
to  6867/.,  were  transferred  to  the  Accountant-General  to  answer 
the  annuity  to  A.  Taylor. 

In  November,  1836,  A.  Taylor  gave  a  bond  to  Richard  Reece, 
the  present  petitioner,  for  3000/".,  to  secure  an  annuity  of  102/.  4s. 
6rf.  for  the  life  of  R.  Reece.  In  1848,  R.  Reece  brought  an  action 
on  the  bond  in  the  Court  of  Exchequer,  and  in  April,  1846,  signed 
final  judgment  therein,  with  damages  and  costs  assessed  at  881/. 
125.  7d.  On  the  27th  November,  1860,  R.  Reece  took  out  a  writ 
of  fi.  fa.  on  the  judgment,  under  which,  by  the  permission  of  the 
Court  of  Chancery,  the  sheriff  of  Middlesex  seized  a  cheque 
*  878  of  the  Accountant-Gteneral  for  *  600/.  made  payable  to  A. 
Taylor,  and  the  damages  and  costs  were  paid  thereout.    In 

*  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1694,  and  cases  in  note  (2). 

•  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1037,  1040,  1041 ;  Yescombe  v.  Lander, 
28  Beav.  80 ;  5  Jur.  N.  S.  780 ;  Reece  v.  Taylor,  6  De  G.  &  S.  480 ;  Partridge 
V.  Foster,  10  Jur.  K.  S.  741,  M.  R. ;  84  Beav.  1. 
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Hilary  term,  1851,  a  writ  of  inquiry  was  issued  to  assess  damages 
for  fiirther  breaches  of  the  condition  of  the  bond,  and  the  damages 
and  costs  were  assessed  at  the  sum  of  1002/.  145.  Id. 

On  the  25th  February,  1851,  B.  Beece  obtained  a  rule  nisi,  under 
the  Act  1  A  2  Vict.  c.  110,  §  14,  that  the  stock  in  the  hands  of 
the  Accountant-Greneral  should  stand  charged  with  the  payment 
of  the  sum  of  940/.  6s/  O^d.j  being  the  sum  due  from  A.  Taylor  to 
R.  Beece ;  and  on  the  15th  March,  1851,  the  rule  was  made  abso- 
lute. 

By  the  14th  section  of  the  Act  1  A  2  Vict.  c.  110  (the  pro- 
Tisions  of  which  Act  are  by  the  Act  8  A  4  Vict.  c.  82,  §  1,  extended 
to  the  dividends  of  stock  standing  in  the  name  of  the  Accountant- 
(General),  it  is  proyided  that  no  proceeding  shall  be  taken  to  have 
the  benefit  of  the  charge  to  be  acquired  under  that  section  until 
after  the  expiration  of  six  calendar  months  from  the  date  of  the 
charging  order. 

The  six  months  prescribed  by  this  section  not  having  expired, 
B.  Beece,  on  the  25th  June,  1851,  obtaiiied  on  petition  ex  parte 
from  the  Vice-Chancellor  Ej^ght  Bruce  an  interim  stop  order, 
preventing  A.  Taylor  from  receiving  the  dividends  to  accrue  due 
on  the  stock  until  the  9th  July,  1851.  On  the  5th  July,  1851,  his 
Honor  made  an  order  discharging  his  former  order.  From  this 
last  order  B.  Beece  now  appealed  to  the  Lord  Chancellor. 

Mr.  Bacon  and  Mr.  Smythe,  for  B.  Beece. — The  question  here 
is,  whether  under  the  concluding  clause  of  the  14th  section 
of  the  Act  1  A  2  Vict.  c.  110,  the  *  judgment  debtor  can  *  374 
do  what  he  will  with  the  fund  charged  during  the  six  months 
which  are  to  elapse  before  the  judgment  creditor  may  take  any 
proceedings  to  have  the  benefit  of  his  charge.  We  submit  that  the 
meaning  of  the  clause  is,  that  the  creditor  is  not  to  get  actual  pay- 
ment before  six  months,  but  that  it  does  not  intend  that  the  debtor 
shall  in  the  mean  time  be  able  to  deal  with  the  fiind  charged.  The 
creditor  here  in  asking  for  a  stop  order  is  not  seeking  to  have  the 
benefit  of  the  charge  ;  he  is  only  seeking  by  means  of  a  stop  order 
to  have  the  fund  secured.  The  Act  provides  for  the  security  of 
the  fdnd  during  the  period  which  must  elapse  between  the  obtain- 
ing the  first  charging  order  ex  parte  and  its  being  made  absolute  ; 
but  this  would  be  a  useless  precaution,  if  as  soon  as  the  order  abso- 
lute was  obtained  the  debtor  could  for  six  months  deal  with  the 
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fund  at  his  pleasure.  In  considering  this  case  it  is  to  be  borne  in 
mind  that  all  the  provisions  of  the  Act  1  &  2  Vict.  c.  110,  applica- 
ble to  stock,  are  by  the  1st  section  of  the  Act  3  &  4  Vict.  c.  82, 
extended  to  the  dividends  of  stock  :  the  interim  dividends  are  not 
the  fioiit  or  benefit  of  the  charge,  but  are  the  very  thing  itself  of 
which  the  charge  consists.  [They  referred  to  BriUed  v.  Wik 
kins,  (a)] 

.  The  Solicitor- General  and  Mr.  Welford,  contra.  -7- The  creditor 
here  is  seeking,  by  means  of  a  stop  order,  to  have  the  benefit  of 
his  charge  contrary  to  the  express  provisions  of  the  14th  section 
of  the  Act.  We  contend  that  the  benefit  of  the  charge  must  mean 
the  fruit  of  the  charge,  and  that  the  dividends  of  a  sum  of  stock 
are  such  fruit :  this  fruit  has  here  accrued  during  the  six  months, 
and  the  creditor  is  therefore  not  entitled  to  it.  A  stop  order 
*  375  cannot  be  obtained  over  a  fund  *  in  which  the  party  apply- 
ing has  no  interest ;  and  in  these  dividends,  as  being  the 
benefit  of  the  charge  accrued  within  the  six  months,  the  creditor 
has  no  interest :  his  object  is,  by  preserving  this  fruit  now,  to  take 
possession  of  it  when  the  six  months  have  expired.  With  regard 
to  the  13th  section  of  the  Act,  which  refers  to  charges  on  real 
estate,  the  Court  has  refused  to  interfere  with  the  debtor  by  ap- 
pointing a  receiver :  Smith  v.  Hurst^  (b)  Mackinnony.  Stewart ;  (c) 
and  we  submit  the  same  reasoning  applies  to  the  present  case. 
Tlie  intention  of  the  statute  would  seem  to  be  to  leave  the  debtor 
in  possession  of  the  fruit  of  the  property  charged,  in  the  case  of 
real  estate  for  twelve  months,  and  in  the  case  of  personal  estate 
for  six  months.  Suppose  this  had  been  a  contract  between  A.  and 
B.,  that  B.  should  have  a  charge  on  A.'s  estate  but  should  not  take 
the  benefit  of  it  for  six  months,  we  submit  there  could  be  no  doubt 
but  that  A.  would  be  entitled  to  enjoy  the  rents  for  that  time. 

Mr,  Smythe  in  reply. 

August  7. 

The  L6rd  Chancellor,  after  stating  the  facts  of  the  case  and 
referring  to  the  Acts  1  &  2  Vict.  c.  110,  and  3  &  4  Vict.  c.  82,  in 
very  nearly  the  words  above  used,  proceeded  as  follows :  — 

The  only  question  therefore  is,  whether  before  the  six  months 

(a)  3  Hare,  235.  (c)  1  Stm.  N.  S.  76;  see  p.  91. 

(6)  1  CoU.  706. 

[288] 


WATTS  V.  JEPPBRTBS.  ♦  876 

have  expired,  the  proviso  in  the  Act  1  &  2  Viet.  c.  110,  §  14, 
excludes  the  petitioner's  right  to  a  stop  order  on  the  dividends  pay- 
able to  the  debtor:  I  think  it  does  not.  The  obvious  intention  of 
the  section  was  to  secure  the  judgment  creditor  by  impound- 
ing *  any  stock  to  which  the  debtor  might  be  entitled ;  and  *  876 
this  intention  is  carried  into  effect  by  prohibiting  a  transfer 
of  the  stock  after  the  required  notice  shall  have  been  given  of  the 
order,. showing  therefore  that  although  the  proviso  restrains  the 
creditor  from  realizing  the  benefit  of  his  security  during  the  six 
months,  yet  that  the  defendant  was  not  to  derive  any  benefit  from 
that  delay,  or  to  be  permitted  to  diminish  the  security.  The  Act  8 
&  4  Yict.  c.  82  declares  and  enacts  that  the  previous  statute  shall 
extend  to  the  interest  of  the  debtor  in  stock  standing  in  the  name  of 
the  Accountant-Oeneral  and  in  dividends  upon  stock ;  and,  by  both 
statutes,  it  is  enacted  that  the  charging  order  shall  entitle  the 
creditor  to  all  the  remedies  which  would  have  resulted  from  a  charge 
actually  made  by  the  debtor  entitled  to  the  stock  or  dividends. 

It  is  clear  the  judgment  debtor  would  not  be  entitled  to  any 
benefit  from  the  stock  after  service  of  notice  of  the  order,  even 
during  the  six  months  allowed  for  redemption ;  and  I  think  it  is 
equally  clear  that  the  debtor  is  not  entitled  to  intermeddle  with  the 
dividends,  and  especially  as  the  charging  order  is  to  have  the  same 
effect  as  a  charge  made  by  the  debtor  himself;  and  it  is  obvious 
that  if  the  debtor  had  charged  the  dividends,  he  could  not  be  en- 
titled to  receive  them  after  such  charge,  although  by  the  terms  or 
effect  of  the  instrument  the  party  entitled  to  the  benefit  of  the 
charge  might  be  restrained  from  enforcing  it  during  six  months. 

If  the  respondent's  interpretation  of  the  statute  is  correct,  the 
security  of  the  credifor  would  be  very  different  when  the  debtor  is 
entitled  to  the  dividends  from  what  it  is  when  such  debtor  is  en- 
titled to  the  stock.  No  part  of  the  security  upon  the  stock 
could  *  be  diminished ;  but  if  the  dividends  which  should  *  877 
accrue  during  the  six  months  might  be  received  by  the 
debtor,  the  security  of  the  judgment  creditor  would  be  diminished 
fro  tafUo,  and  it  might  constitute  the  whole  interest  of  the  debtor. 

The  correct  construction  of  the  proviso  in  the  statute  seems  to 
be,  that  although  no  steps  can  be  taken  to  enforce  immediate  pay- 
ment of  the  debt  by  realizing  the  security,  yet  that  the  judgment 
creditor  may  in  the  mean  time,  by  force  of  the  order,  prevent  the 
security  given  him  by  the  statute  from  being  defeated  or  diminished 
VOL.  m.  19  [  289  ] 
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ipro  tanto^  by  stopping  payment  to  the  debtor  of  part  of  his  secu- 
rity. When  the  debtor  is  entitled  to  the  dividends  only,  the  pay- 
ment of  any  part  of  such  dividends  to  him  is  in  fact  equivalent  to 
a  transfer  of  part  of  the  capital  when  he  is  entitled  to  the  capital. 
I  think,  therefore,  that  the  petitioner  is  entitled  to  the  stop  order. 
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1850.    December  12,  13,  14,  16.    1851.    February  11. 

The  creditor  most  make  a  fuU,  fair,  and  honest  communication  to  the  surety  of 
all  circumstances  connected  with  the  transaction  to  which  the  suretyship  ia 
to  be  applied  which  are  calculated  to  influence  the  discretion  of  the  surety  in 
entering  inlo  the  required  obligation.'  . 

»  S.  C,  15  Jur.  339 ;  affirmed  4  H.  L.  Caa.  997.  * 

*  See  1  Story  Eq.  Jur.  §§  214,  215,  324,  383 ;  Etting  v.  Bank  of  the  United 
States,  11  Wheat.  59 ;  Chitty  Contr.  (10th  Am.  ed.)  575 ;  Hamilton  v.  Watson, 
12  CI.  &  Fin.  109 ;  Railton  v.  Mathews,  10  CI.  &  Fin.  943 ;  Smith  v.  Bank  of  Scot- 
land, 1  Dow,  372 ;  North  British  Ins.  Co.  v.  Lloyd,  10  Exch.  523 ;  S.  C,  1  Jur. 
N.  S.  45 ;  Chase  v.  Brooks,  5  Cush.  43 ;  Walker  o.  Hardman,  4  CI.  &  Fin.  258 ; 
Willis  V,  Willis,  17  Sim.  218 ;  Allan  o.  Houlden,  6  Beav.  148 ;  Squire  o.  Whit- 
ton,  1  H.  L.  Cas.  333 ;  Richmond  v.  Standclift,  14  Yt.  258 ;  Samuel  v.  Withers, 
16  Mo.  532 ;  Graves  v.  Tucker,  10  Sm.  &  M.  9 ;  Rees  v,  Berrington,  2  Lead. 
Cas.  in  Eq.  (3d  Am.  ed.)  529  [814]  et  seq, ;  Stewart  v,  M'Eean,  10  Exch.  675; 
Evans  v,  Kneeland,  9  Ala.  42 ;  Leith  Banking  Co.  v.  Bell,  8  Shaw  &  Dunlop, 
721 ;  2  Ajn.  Lead.  Cas.  (3d  ed.)  341.  The  teller  of  a  bank  was  a  defaulter  to 
it  at  the  time  sureties  entered  into  a  new  bond  for  the  faithful  performance  of 
his  duties,  &c. ;  it  was  held  that  if  the  bank  fraudulently  concealed  that  he  was 
then  a  defaulter,  the  sureties  would  not  be  liable  for  a  subsequent  default.  But 
if  the  b^nk  had  no  reason  to  suspect  the  teller,  and  there  was  no  request  by- the 
surety  to  investigate  his  accounts,  an  omission  by  the  bank  to  make  such  investi- 
gation would  not  dischsirge  the  surety.  Wayne  v.  Commercial  National  Bank, 
52  Fenn.  St  343.  See  Hamilton  v.  Watson,  12  CI.  &  Fin.  109;  Railton  v. 
Mathews,  10  CI.  &  Fin.  943.  If  the  surety  requires  to  know  any  particular 
matter,  .of  which  the  party  about  to  receive  the  security  is  informed,  he  should 
make  it  the  subject  of  a  distinct  inquiry.  Hamilton  v.  Watson,  supra.  The 
mere  non-communication  of  circumstances  affecting  the  situation  of  the  par- 
ties material  for  the  surety  to  be  acquainted  with,  and  within  the  knowledge  of 
the  person  obtaining  a  surety  bond,  is  undue  concealment,  though  not  wilful  or 
intentional,  or  with  a  view  to  any  advantage  to  himself.  Railton  v.  Mathews, 
tupra.  As  to  the  effect  of  negligence  on  the  part  of  the  party  taking  the  security 
in  not  knowing  existing  circumstances  material  for  the  surety  to  be  informed  of, 
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How  far  is  the  creditor  responsible  for  the  misrepresentation  or  non-communica- 
tion of  material  circumstances  hy  the  debtor  where  there  is  no  communication 
between  the  creditor  and  the  surety,  and  particularly  in  a  case  where  the 
creditor  desires  his  debtor  to  procura  the  suretyship  contract  and  abstains 
from  all  communication  with  the  surety,  qucsre. 

The  general  law  being  that  the  creditor  discharges  a  surety  by  any  dealing  or^ 
arrangement  witii  die  principal  debtor  without  the  surety's  assent  which  at  all 
▼aries  the  situation,  rights,  or  remedies  of  the  surety,  will  the  surety  be  dis- 
chai^d  in  a  case  where  th6  creditor  precludes  himself  by  corenant  from 
suing  a  debtor  except  in  certain  events,  those  events  not  comprising  all  that 
might  reasonably  stimulate  the  creditor  to  sue  if  his  power  or  discretion  were 
unfettered,  and  what  would  be  the  effect  in  such  a  covenant  of  a  reservation 
to  the  creditor  of  a  power  to  sue  the  debtor  if  required  to  do  so  by  the  surety, 
qucere. 

Assuming  that  if  the  remedies  are  reserved  against  the  surety,  the  liability  of 
the  surety  is  not  discharged  by  an  arrangement  between  the  creditor  and 
debtor  which  does  not  alter  the  rights  and  position  of  the  surety  in  regard  to 
the  creditor  or  debtor,  it  must  still  in  each  case  be  considered  whether  the 
arrangement  between  the  creditor  and  debtor  did  in  law  or  equity  affect  the 
surety  and  his  rights  and  whether  the  reservation  of  the  remedy  against 
the  surety^is  such  as  that  the  liability  of  the  surety  may  be  enforced  to  its 
full  extent  consistently  with  the  compact  between  the  creditor  and  debtor.' 

In  the  case  of  a  bond  given  by  one  of  several  joint  debtors  the .  legal  effect  of 
which  is  to  merge  the  simple  contract  debt,  can  this  effect  be  controlled  by 
the  parties  agreeing  by  a  separate  instrument  that  such  bond  shall  be  deemed 
a  collateral  security  only  and  that  all  remedies  shall  remain  for  the  simple 
contract  debt  as  if  the  bond  had  not  been  taken,  quasre. 
The  granting  of  a  receiver  is  a  matter  of  discretion  to  be  governed  by  a  view  of 
the  whole  circumstances  of  the  case,  one  of  such  circumstances  being  the 
probability  of  the  plaintiff  being  ultimately  entitled  to  a  decree.'    Thus  a 


see  Wayne  o.  Commercial  National  Bank,  52  Penn.  St.  843,  349,  350,  where  it 
is  said  that  the  ground  of  complaint  was  '*  negligence  on  the  part  of  the  officers 
of  the  bank  in  not  knowing  the  true  state  of  the  teller^s  accounts  with  the  bank 
at  the  time  of  his  appointment,  or  rather  when  the  security  was  given  by  him." 
'* 'Amongst  the  facts  material  for  the  surety  to  be  informed  of,  says  Lord  Camp- 
bell, in  Railton  v.  Mathews,  10  CL  &  Fin.  934,  were  the  facts  that  he  (the 
agent)  was  in  arrear  and  had  been  guilty  of  fraudulent  conduct,  and  that  he 
was  a  defaulter.  The  case  turned  on  the  withholding  of  these  material  facts, 
known  to  the  defenders,  from  the  surety.  We  are  asked  to  go  further,  and  say 
that  the  bank  takes  the  risk  of  such  facts,  whether  they  be  known  or  not.  No 
case  goes  so  fkr  of  which  we  have  any  knowledge.^?  It  seems  now  to  be  settled 
diat  there  must  be  something  amounting  to  fraud  to  enable  a  surety  to  claim  to 
be  released  from  his  contract  on  account  of  misrepresentation  or  concealment. 
Pledge  V,  Buss,  Johns.  663 ;  6  Jur.  N.  S.  695 ;  North  British  Ins.  Co.  o.  Lloyd, 
10  Exch.  523;  S.  C,  1  Jur.  N.  S.  45. 

*  See  post,  406,  note  (1). 

'  Owen  V.  Homan,  15  Jur.  339,  346 ;  affirmed,  4  H.  L.  Cas.  997 ;  17  Jur.  861 ; 
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receiver  was  refused  in  a  case  where  important  points  arose  apon  the  con- 
struction of  deeds,  that  construction  being  attended  with  considerable  doubt 
and  difficulty. 

This  was  an  application  on  the  part  of  the  defendant  Sarah 
Homan  to  discharge  an  order  pronounced  by  the  Master  of  the 
*Roll8,  referring  it  to  the  Master  to  appoint  a  receiver  of  the  rents 
and  profits  of  her  real  and  personal  estate. 

It  appeared  from  the  pleadings  that  the  plainti£b  claimed 
♦  379  to  be  holders  of  certain  promissory  notes  given  *  by  S.  Ho- 
man,  amounting  to  a  large  sum,  as  security  for  a  debt  alleged 
to  be  due  to  them  from  the  firm  of  Messrs.  Harris  &  Bowers  upon  a 
banking  account ;  and  the  object  of  the  suit  was  to  obtain  a  decla- 
ration that  the  rents  and  profits  of  certain  premises,  settled  to  the 
separate  use  of  S.  Homan  by  an  indenture  of  release  and  settle- 
ment dated  the  28th  November,  1836,  were  liable  to  pay  to  the 
plaintiffs  the  principal  and  interest  moneys  secured  by  the  three 
promissory  notes  in  the  bill  mentioned ;  and  the  bill  prayed  that 
such  principal  and  interest  moneys  might  accordingly  be  ordered 
to  be  raised  out  of  such  rents,  and  that  a  receiver  might  be  ap- 
pointed, and  for  an  injunction. 

The  substance  of  the  bill,  so  far  as  it  is  material  to  be  stated, 
was,  that  Messrs.  Harris  &  Bowers  carried  on  trade  at  Worcester 
under  the  firm  of  Messrs.  Harris,  Bowers,  &  Go.,  and  kept  a  bank- 
ing account  with  the  house  represented  by  the  plaintiffs ;  that,  in 
the  year  1844,  Messrs.  Harris,  Bowers,  &  Co.  were  indebted  to  the 
bankers  in  upwards  of  70007.,  and  that  that  debt  continued  to  in- 
crease lip  to  the  end  of  the  year  1848,  when  it  amounted  to  17,448/. ; 
that,  in  the  year  1844,  the  plaintiffs  required  Bowers  to  procure 
security,  and  that  Bowers  gave  them,  as  security  for  such  old  debt, 
a  joint  and  several  promissory  note  of  himself  and  his  aunt  .S. 
Homan  for  lOOOZ.  payable  on  demand  ;  that  on  various  subsequent 
occasions  they  repeated  their  request  for  security,  and  Bowers  in 
like  manner  brought  them  promissory  notes  signed  by  himself 
and  S.  Homan  payable  to  the  house  on  demand,  and  on  two  occa- 
sions brought  bills  of  exchange  drawn  by  himself  upon  S.  Homan 
payable  three  months  after  date ;  that  at  the  end  of  the  year  1848 
they  were  the  holders  of  two  promissory  notes,  —  the  one  for 
lOOOZ.  given  in  1844,  and  the  other  for  3000/.  given  in  January,  1848, 

Coope  V.  Cresswell,  12  W.  B.  299,  Y .  C.  K. ;   2  Dan.  Ch.  Pr.  (4th  Am.  ed.) 
1716,  1717. 
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tfnd  also  of  one  note  for  600/.  given  in  1845 ;  *  that  the  *  880 
plaintiffs  claimed  of  the  defendant  payment  of  the  amount 
of  those  securities ;  that  they  also  held  two  bills  of  exchange  dated 
in  1846  and  1847  respectively  that  had  been  paid  to  them  by  • 
Bowers,  one  for  500/.  and  the  other  for  1000/.  payable  three 
months  after  date,  but  upon  those  bills  they  made  no  claim,  as  it 
had  been  agreed  with  Bowers  that  they  should  be  given  up  when 
tiie  note  for  8000/.  was  given.  (The  note  for  1000/.  given  in  1844 
and  that  for  500/.  ^ven  in  1845  were  given  as  security  for  the 
existing  debt,  but  the  two  bills  of  exchange  and  the  note  for 
8000/.  were  given  in  relation  as  well  to  the  old  debt  as  to  advances 
then  required.) 

The  bill  then  stated  various  changes  in  the  firm  of  the  plaintiffs, 
and  that  a  dissolution  of  the  partnership  between  Bowers  and 
Harris  took  place  in  December,  1848 ;  that  Bowers  traded  alone 
till  April,  1849,  and  then  formed  a  new  partnership  with  Joseph 
Bowers  and  Sarah  Ann  Bowers ;  and  that  such  last-mentioned  firm 
became  bankrupt  in  August,  1849. 

The  bill  then  set  forth  a  settlement  made  on  the  marriage  of 
S.  Homan  with  h^  husband  John  Homan,  one  of  the  defendants 
in  the  suit,  by  which  certain  property  was  settied  to  the  separate 
use  of  S.  H(Mnan  during  the  joint  lives  of  her  husband  and  her- 
self, with  an  absolute  power  of  appointment  by  deed  or  will,  and 
in  default  of  appointment  in  trust  to  her  next  of  kin  according  to 
the  statute,  witii  all  necessary  provisions  to  give  S.  Homan  the 
power  of  charging  or  disposing  of  the  settled  property  at  her 
discretion. 

The  bill,  after  stating  applications  to  S.  Homan  for  payment 
of  the  notes  and  a  refusal  to  pay,  prayed  to  the  effect  before 
stated. 

*  To  this  bill  the  defendant  S.  Homan  put  in  her  answer,  ♦  881 
in  which  she  set  forth  the  will  of  her  first  husband  Richard 
Harris,  dated  the  10th  March,  1829,  under  which  she  acquired  the 
properly  which  was  the  subject  of  settlement  upon  her  second 
marriage,  and  out  of  the  rents  and  profits  of  which  the  plaintiffs 
sought  to  be  paid.  It  then  stated  that  S.  Homan  was  eighty 
years  of  age,  and  that,  in  consequence  of  a  severe  fall,  which  for  a 
time  deprived  her  of  her  mental  faculties,  her  memory  as  to 
recent  circumstances  was  enfeebled  and  perplexed  and  tiiat  she  was 
unable  to  speak  to  occurrences  during  the  last  fifteen  years.  .The 
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answer  then  set  forth  the  circumstances  under  which  the  notes  in 
question  were  obtained  from  her,  and  those  circumstances  were 
stated  to  be,  — that  Bowers  in  1844  informed  her  that  he  wished 
to  borrow  a  sum  of  money  of  his  bankers  for  a  short  time  for  the 
purposes  of  the  partnership,  and  requested,  as  a  temporary  security 
to  the  bank  for  the  advance,  that  S.  Homan  would  join  him  in 
a  note  or  bill  for  lOOZ.,  and,  upon  Bowers  promising  that  the 
partnership  would  pay  it  when  due,  she  did  consent  to  join  him 
in  a  note  or  bill  which  she  had  since  ascertained  to  be  for  lOOOZ. ; 
that  Bowers  obtained  an  advance  from  the  bankers  on  the  security 
thereof,  which  advance,  however,  was  debited  to  the  partnership 
account ;  that,  in  about  twelve  months  after,  upon  a  representation 
that  the  former  note  or  bill  had  been  paid^  and  for  the  purpose  of 
procuring  a  further  advance  from  the  bankers.  Bowers  induced  her 
to  join  in  another  note  or  bill  for  500/.,  and  that  he  obtained  an 
advance  from  the  bankers  thereon  which  was  also  debited  to  the 
partnership  account;  that, some  time  afterwards.  Bowers  represenir 
ed  that  the  two  notes  or  bills  had  been  paid,  and  induced  S.  Homan 

again  to  join  him  in  a  note  or  bill  for  600/.,  for  the  purpose  of 
*  882  his  procuring  an  advance  *  of  money  to  enable  him  to  make 

large  purchases  of  tea  at  cash  price ;  that  no  implication 
was  made  to  her  for  pajrment  of  either  of  those  notes  or  biUs, . 
although  she  had  called  more  than  once  at  the  bank  and  the 
managing  clerk  at  the  bank  had  frequently  visited  her ;  and  that, 
upon  the  representation  by  Bowers  that  all  such  notes  or  bills  had 
been  paid,  she  was  induced  to  join  in  another  note  or  bill  for  300/, 
as  she  believed,  but  which  note  or  bill  she  had  since  been  informed 
was  for  8000/. 

The  answer  then  stated  that  the  defendant  believed  that  the 
bankers  were  fully  cognizant  of  all  .the  representations  made  by 
Bowers  to  induce  her  to  give  the  notes  and  bills  and  of  their  having 
been  paid,  and  that  the  two  first-mentioned  notes  or  bills  had  in  fact 
been  paid ;  that  the  bankers  had  received  sums  more  than  sufficient 
to  pay  such  notes  or  bills ;  that  she  had  recently  discovered  that, 
at  the  time  of  the  three  applications  by  Bowers  to  her,  Messrs. 
Harris,  Bowers,  &  Go.  were  largely  indebted  to  the  bankers,  and 
{hat  it  was  at  the  suggestion  of  the  bankers  that  such  applications 
were  made,  and  that  the  bankers  purposely  concealed  the  fact 
from  her  of  the  state  of  the  account  t^at  Bowers  might  induce 
her  to  become  party  to  such  biUs  or  notes,  and  that  for  the  same 
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parpose  they  had  kept  the  account  in  an  unusual  manner ;  that  in 
December,  1848,  Messrs.  Harris,  Bowers,  &  Go.  were  hopelessly 
insolvent  to  the  knowledge  of  the  bankers,  and  that  an  arrange- 
ment was  then  agreed  to  between  the  plaintiff  and  Harris  and 
Bowers  without  her  knowledge,  which  arrangement  was  afterwards 
carried  into  effect  by  certain  deeds  or  instruments.  And  the  de- 
fendant insisted  that  she  thereby  became  released  and  discharged 
from  all  liability  in  respect  of  the  notes  and  bills  so  signed 
by  her. 

^  The  answer  set  forth  the  instruments  entered  into  be-  *  383 
tween  the  parties  to  the  following  effect :  — 

The  first  instrument  purported  to  be  articles  of  agreement,  dated 
the  22d  December,  1848,  betweea  Mrs.  Harris  of  the  first  part, 
Bowers  of  the  second  part,  and  the  plaintiffs  of  the  third  part,  by 
which  it  was  agreed  that  Bowers  should  take  upon  himself  the 
payment  of  the  plaintiffs'  debt,  alleged  then  to  amount  to  17,448/., 
and  all  other  partnership  debts  and  liabilities,  and  that  Mrs.  Har- 
ris should  retire  from  the  partnership  business,  and  that  in  con- 
sideration thereof,  Bowers  undertook  to  redeem  certain  deeds  and 
writings  belonging  to  Mrs.  Harris,  and  then  held  by  plaintiffs,  and 
to  allow  her  an  annuity  of  100/.  a  year  until  such  deeds  should  be 
.  delivered  up ;  and  it  was  further  agreed  that  Bowers  should  release 
Mrs.  Harris  from  all  liabilities,  and  should  pay  Messrs.  Farley  & 
Go.  (to  whose  business  the  plaintiffs  succeeded)  the  debt  of 
17,448/.  with  interest  by  instalments  of  200/.  a  month,  and  that  in 
default  of  payment  the  whole  debt  should  become  payable  and 
recoverable ;  that  Bowers  should  give  a  bond  conditioned  for  such 
payment,  such  bond  to  be  deemed  an  additional  or  collateral 
security  only,  and  in  nowise  a  release,  satisfaction,  or  extinguish- 
ment of  the  debt  or  liability  of  Mrs.  Harris,  but  that  the  debt 
should  be  payable  and  liable  to  the  same  remedies  as  if  the  bond 
had  not  been  taken,  and  that  in  the  mean  time  and  while  such 
instalments  should  be  duly  paid,  the  existing  sureties  should  not 
be  proceeded  against  except  in  the  events  therein  mentioned  and 
in  those  events  the  debts  of  the  sureties  should  be  immediately 
payable  and  recoverable  by  the  bankers,  who  should  be  at  liberty 
to  proceed  against  the  sureties ;  and  that,  in  consideration  of  this 
agreement  and  of  the  debt  of  the  bankers  being  collaterally 
secured  by  Bowers's  *  bond  and  of  Mrs.  Harris  having  re-  *  384 
leased  her  interest  in  the  business,  the  plaintiffs  agreed  with 
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her  not  to  take  any  proceedings  at  law,  or  in  equity,  or  in  bank- 
ruptcy against  her  for  recovery  of  any  part  of  their  debt,  except 
as  might  be  necessary  for  the  recovery  pf  the  debt  against  Bowers 
and  proceeding  against  Mrs.  Harris  jointly  with  Bowers  for  that 
purpose,  and  except  that  they  were  to  be  at  liberty  to  call  upon 
Mrs.  Harris  to  execute  a  mortgage  of  certain  premiises  therein 
mentioned,  but  such  mortgage  was  not  to  contain  any  covenant  on 
the  part  of  Mrs.  Harris  for  payment  of  the  debt,  and  in  case  the 
plaintiffs  should  take  proceedings  at  law  against  Mrs.  Harris  and 
Bowers,  for  the  purpose  of  recovering  the  debt  from  Bowers,  it 
.  was  expressly  understood  and  agreed  that  no  execution  should  be 
levied  against  Mrs.  Harris  or  her  estate ;  and  it  was  agreed  that 
the  several  matters  therein  contained  should  be  forthwith  carried 
out  and  the  expenses  of  Farley  &  Co.'s  solicitors  paid  by  Bowers, 
and  it  was  thereby  declared  and  agreed  that  such  matters  should 
not  in  anywise  or  in  any  event,  prejudice,  annul,  or  otherwise  affect 
the  rights  and  remedies  of  the  bankers  against  any  sureties,  or 
any  persons  liable  upon  any  bills,  notes,  or  other  securities,  but  all 
such  persons  should  remain  liable  thereon  to  the  same  extent  and 
manner  as  they  would  have  been  if  the  agreement  had  not  been 
made,  or  the  bond  had  not  been  given,  and  that  the  bankers 
should  not  take  any  proceedings  at  law  or  in  equity  against  Bowers 
so  long  as  the  monthly  instalments  of  2007.  should  be  paid,  unless 
upon  the  happening  of  some  of  the  events  therein  mentioned,  and 
except  at  the  instance  and  request  of  the  sureties,  and  except  in 
the  event  of  Bowers  making  default  in  any  of  the  terms  agreed  on 
by  him.    These  articles  were  apparently  carried  into  effect  by 

three  other  several  instruments,  the  first  being  the  bond 
*  885   referred  to  in  the  articles,  and  being  in  form  a  *  common 

money  bond  from  Bowers  to  the  plaintiffs  conditioned  to  pay 
17,448Z.  by  instalments  of  200Z.  a  month,  and  in  case  of  default  in 
one  payment  the  whole  to  become  payable  and  also  in  certain 
other  events  not  material  to  be  specified. 

The  second  instrument  was  a  deed  of  dissolution  between  Mrs. 
Harris  and  Bowers,  by  which  Mrs.  Harris  assigned  all  her  prop- 
erty and  interest  in  the  partnership  effects  to  Bowers. 

The  third  instrdment  was  an  indenture  between  Harris  and 

Bowers,  reciting  the  dissolution  of   partnership,  and   that  the 

bankers  held  certain  title-deeds  of  Mrs.  Harris  as  security  for  Hie 

debt  due  to  them,  and  that  it  had  been  agreed  that  in  contempla- 
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tion  of  the  dissolution  of  the  partnership,  the  bankers  should 
release  Mrs.  Harris  from  all  personal  liability  to  the  payment  of 
the  debt  of  17,448/.  and  every  part  thereof,  and  that  Bowers 
should  enter  into  a  bond  for  the  payment  of  the  debt  by  instal- 
ments, and  that  if  such  instalments  should  be  paid,  no  proceed- 
ings should  in  the  mean  time  be  taken  against  Bowers  during  his 
life,  but  so  nevertheless  as  not  to  affect  the  equitable  lien  of  the 
bankers  upon  the  title-deeds  nor  'Mrs.  Harris's  liability  to  execute 
a  mortgage  which,  however,  should  not  contain  or  imply  any  per- 
sonal liability  upon  her  in  respect  of  the  debt.  This  deed  also 
contained  an  assignment  of  the  partnership  effects  to  Bowers,  and 
a  covenant  by  Bowers  to  pay  the  bankers. 

The  answer  further  stated  large  receipts  by  the  bankers,  and 
that  various  changes  had*  taken  place  in  the  persons  composing 
the  firm  of  the  plaintiffs  and  the  firm  of  the  debtors,  and 
that,  until  July,  1849,  the  *  defendant  was  altogether  unin-  *  386 
formed  that  Harris  &  Bowers  were  indebted  to  the  plain- 
tiffs, (a) 

Mr.  Boupell  and  Mr.  Elderton,  for  the  defendant  S.  Homan,  in 
support  of  the  application  to  discharge  the  order  for  the  receiver. 
The  decision  of  the  Master  of  the  Bolls  proceeded  on  a  supposed 
rule,  which  has  been  erroneously  presumed  to  have  been  laid  down 
in  Richard  Burke's  case,  to  the  effect  that  a  discharge  of  the  prin- 
cipal debtor  does  not  relieve  a  surety  from  his  liability  when  the 
remedy  against  the  surety  is  reserved ;  but  there  is  no  authentic 
report  of  that  case,  and  though  the  rule  seems  to  have  been  recog- 
nized by  various  Judges,  it  has  been  so  without  any  satisfactory 
reason.  In  Ex  parte  Gifford^  (6)  Lord  Eldon  held  that  the  dis- 
charge of  a  surety  by  a  creditor  had  not  the  effect  of  discharging 
the  principal  without  reserve,  and  therefore  that  a  co-surety  waa 
not  discharged,  and  he  refers  to  Richard  Burke's  case :  the  report, 
however,  of  that  case,  as  given  in  the  note  (c)  does  not  bear  out 
the  supposed  rule ;  it  is  as  follows :  g  ^'  Mr.  B.  Burke  was  a  co- 
surety for  an  annuity ;  and  it  was  held,  that  the  grantee,  having 
given  time  to  the  principal,  could  make  no  demand  against  the 

(a)  The  statement  of  the  facts  of  the  case  is  taken  almost  verbatim  from  the 
judgment  of  the  Lord  Chancellor,  and  has  been  inserted  as  above  in  order  to 
avoid  unnecessary  repetition. 

(6)  6  Ves.  806.  (c)  Ibid.  809. 
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surety."  In  Ex  parte  Olendinnifig^  (a)  Lord  Eldon  is  reported 
to  have  said :  ^^  If  a  man  by  deed  agree  to  give  his  principal 
debtor  time,  and  in  the  deed  expressly  stipulate  for  the  reservation 
of  all  his  remedies  against  other  persons,  they  shall  still  remain 
liable,  notwithstanding  the  arrangement  between  their  prin- 

*  387   cipal  *  and  the  creditor ;  but,  if  the  creditor  do  not  reserve 

his  remedies,  the  deed  will  operate  as  a  discharge  to  the 
sureties  ; "  and  referring  to  Richard  Burke's  case :  "  Ever  since 
Mr.  Richard  Burke's  case,  the  law  has  been  clearly  settled,  and  it 
is  now  perfectly  understood,  that,  imless  the  creditor  reserve  his 
remedies,  he  discharges  the  surety  by  compounding  with  the  prin- 
cipal, and  the  reservation  must  be  upon  the  face  of  the  instrument 
by  which  the  parties  make  the  compromise ; "  but  in  the  very 
same  judgment  his  Lordship  is  reported  to  have  likewise  said : 
"  It  may  be  said,  the  surety  is  not'  injured  by  the  creditor's  arrange- 
ment with  the  debtor,  and  in  many  cases  the  compromise  may 
happen  to  be  extremely  advantageous  to  him;  but  this  is  no 
answer  to  a  surety  who  stands  upon  his  contract."  In  the  case 
of  Boultbee  v.  Stubbs^  (ft)  Lord  Eldon,  in  alluding  to  Richard 
Burke's  case,  says,  that  it  was  a  case  of  reservation  of  rights  as 
against  the  surety :  that,  however,  is  at  variance  with  the  note  in 
Ex  parte  Gifford.  (c)  In  Boultbee  v.  Stubbs^  (6)  the  creditor, 
taking  a  mortgage  from  the  principal  and  agreeing  to  receive  the 
rest  of  the  debt  by  instalments  expressly  without  prejudice  to  any 
security  which  the  debtor  held,  was  restrained  from  suing  the 
surety  on  a  bond.  The  cases  of  English  v.  Barley^  (d)  Nichols  v. 
NorriSj  (c)  Nicholson  v.  Revill^  (§•)  Kearsley  v.  Cole^  (A)  have 
assumed  the  dicta  in  equity  to  be  settled  law,  and  in  the  last  of 
these  cases  it  must  be  presumed  that  the  surety  consented  to  the 
reserve  of   the  remedies.     We  submit  that  it  has  never  been 

decided  in  equity  that  the  mere  reservation  of'  remedies 

*  888   against  the  surety  after  a  *  release  of  or  a  giving  of  time  to 

the  principal  or  co-surety  would  without  more  be  availing  to 
hold  the  surety  bound ;  oi^  the  contrary,  the  surety  has  a  clear 
right  to  be  informed  of  all  that  passes  between  the  creditor  and 

(a)  Buck,  617.  («)  3  B.  &  Ad.  41. 

(6)  18  Ves.  20.  (jg)  4  A.  &  E.  675. 

(c)  6  Ves.  809.  (h)  16  M.  &  W.  128. 
\d)  2  Bob.  &  Pal.  61. 
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the  principal.  Nisbet  v.  Smithy  (a)  Sees  v.  BerringUmj  (b)  Samuell 
V.  Sowarthy  (e)  Oakelep  v.  Pasheller,  (d)  Bonser  v.  Cox,  (6)  Law 
Y.  The  East  India  Company,  (g)  Wright  v.  Simpson,  (A)  Cover- 
nor  and  Compam^y  of  the  Bank  of  Irehmd  v.  Beresford,  (i)  Eyre 
Y.  Bartrop,  (A)  Mayhew  v.  Orickett,  (J)  Dunn  v.  Slee.  (w) 

■ 

[The  Lord  Chancellor  here  observed  that  the  cases  referred  to 
seemed  to  show  that,  where  there  was  a  reservation  of  the  rights 
of  the  creditor  as  against  the  surety,  such  reservation  might  affect 
the  debtor,  but  did  not  affect  the  surety ;  that  the  case  of  Kearsley 
V.  Cole  (n)  did  not  touch  the  question  in  the  present  case.] 

Even  if  the  dicta  thus  traced  and  shown  to  rest  on  no  authority 
are  to  be  maintained,  still  we  submit  that  this  motion  for  a  receiver 
before  the  hearing  of  the  cause  ought  to  be  refused,  because,  so 
far  from  there  being  any  such  merits  confessed  in  the  answer  as 
to  warrant  the  interference  of  this  Court  with  the  legal  right  of  S. 
Homan,  the  whole  equity  of  the  bill  is  denied  by  the  answer.  The 
present  case  is  distinguishable  from  that  of  HaU  v.  Hutchons,  (o) 
inasmuch  as  there  the  surety  had  paid  a  certain  sum  and 
accepted  *  a  bill  for  a  further  sum,  which  bill  became  due  *  389 
•before  the  release  of  the  principal  debtor.  The  defendant 
also  contends,  that  the  securities  obtained  from  her  were  obtained 
fraudulently  and  in  collusion  with  the  plaintiffs  and  the  principal 
debtors ;  and  that  the  debt,  if  it  ever  existed,  was  extinguished  by 
the  plaintiffs  having  taken  a  bond  from  one  of  the  principal  debt- 
ors for  the  whole  of  the  debt,  the  legal  effect  of  which  would  be  to 
merge  all  inferior  securities. 

Mr.  W.  Page  Wood  and  Mr.  Hallett,  for  the  plaintiffs.  —  Any 
party  having  an  equitable  charge  has  a  right  to  a  receiver  ;  there 
is  also  in  the  present  case  a  very  grave  question  to  be  tried,  and 
the  property  is  in  its  nature  perishable.  It  is  clear  that  there 
was  a  valid  equitable  charge,  and  that  it  was  perfectly  competent 

(a)  2  Bro.  C.  C.  679.  •     (%)  6  Dow,  283. 

(6)  2  Ves.  Jr.  640.  (ft)  3  Madd.  221. 

(c)  8Mer.  272.  (0   2  Swanst.  186. 

(d)  10  Bli.  N.  8.  648.  (m)  Holt.  N.  P.  399. 
(c)  4  Beav.  879.  (n)  16  M.  &  W.  128. 
(jg)  4  Ves.  824.  (o)  3  M.  &  K.  426. 
(A)  6  Vea.  784. 
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for  Mrs.  Homan  to  bind  her  separate  estate.  BuUpin  v.  Olarke,  (a) 
Murray  v.  BarUcy  (6)  Owens  v.  Dickensan,  (c)  It  is  also  clear 
that  a  creditor  in  giving  time  to  the  principal  debtor  maj  reserve 
his  remedies  against  the  surety.  In  the  cases  of  Ex  parte  Car-' 
stairSy  (rf)  Maliby  v.  CarHairSy  (e)  OdkeUy  v.  Pasheller,  (jg)  Bar- 
riaon  v.  CourtavM,  (A)  Nichoh  v.  Norris^Ct)  Kearsleyy.  Colej(k) 
Ex  parte  GUffordy  (V)  Ex  parte  Olendinning^  (m)  and  BovUbee  v. 
StvibSy  (n)  the  doctrine  as  laid  down  in  Richard  Burke's  case  is 
assumed  to  be  settled. 

*890       *[The  Lord  Chancellor  here  remarked,  that  the  deci- 
sion in  Boulthee  v.  Stvbbs  (p)  seemed  to  have  been  the 
reverse  of  what  was  there  stated  to  have  been  determined  in  Rich- 
ard Burke's  case.] 

In  the  cases  of  Nisbet  v.  Smithy  (^p')  Reea  v.  Berrington^  (jq)  Ex 
parte  Wilson^  (r)  Mayhew  v.  Crtckett,  («)  Samuell  v.  Sotvarth,  (0 
and  Bonser  v.  Cox^  (u)  the  remedj  was  not  reserved  against  the 
surety.  There  is  no  obligation  on  the  part  of  the  surety  to  use 
active  diligence  as  against  the  principal  debtor,  Wright  v.  Simp- 
soUy  (i;)  nor  is  his  liability  discharged  by  the  delay  of  the  creditor 
in  suing  the  principal  debtor.    Eyre  v.  Everett,  (w) 

[The  Lord  Chancellor  here  referred  to  the  case  of  Ex  parte 
Mure,  (a:)] 

The  question  here  is,  Has  the  creditor  made  such  arrangements 
with  his  principal  debtor  as  to  preclude  the  surety  from  asserting 
his  rights  over  against  that  principal  ?  By  the  reservation  of  the 
rights  of  the  creditor  as  against  the  surety,  the  principal  has 

(a)  17  Ves.  866.  (n)  18  Ves.  20. 

(6)  3  M.  &  K.  209.  (o)  18  Ves.  20. 

(c)  Cr.  &P.  48.  (p)   2  Bro.  C.  C.  679.     * 

{d)  Buck,  660.  (q)   2  Ves.  Jr.  640. 

(0  7  B.  &  C.  736.  (r)    11  Ves.  410. 

Ig)  10  Bli.  N.  S.  648.  \s)    2  Swanst.  186. 

(A)  3  B.  &  Ad.  36.  (i)    3  Mer.  272. 

(0   3  B.  &  Ad.  41.  (ti)  4  Beav.  379. 

Qc)  16  M.  &  W.  128.  (v)  6  Ves.  734. 

(Q  6  Ves.  806.  (w)  2  Russ.  381. 

(m)  Buck,  617.  (x)   2  Cox,  63. 
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assented  to  estop  himself  from  asserting  as  against  the  surety  that 
the  debt  is  released ;  and  the  result  of  the  arrangement  amounts 
only  to  this ;  namely,  that  the  creditor  is  not  actively  pursuing  his 
remedies  against  the  principal  debtor.  We  submit  also  that  the 
Court  ought  not  to  part  with  the  fund  pending  the  suit, 
which  it  *  would  virtually  do  by  discharging  the  receiver.  *  891 
[They  also  referred  to  Mackintosh  v.  Wycitt.  (a)] 

Mr.  Moup'ell  in  reply. 

Mr.  T.  Edwards  (amicus  Curice),  mentioned  Bonar  v.  Macdon- 
ald.(V) 

February  11. 

The  Lord  Chakcellob  now  delivered  judgment  in  this  case,  and 
commenced  by  stating  in  detail  the  various  facts  above  set  out. 
In  the  course  of  this  statement  his  Lordship  observed  that  the  bill 
did  not  in  any  manner  disclose  how  the  debt  of  17,448/.  was  con- 
stituted ;  and  that  there  was  nothing  to  explain  the  extraordinary 
apparent  increase  of  that  debt  between  the  middle  of  1848,  when 
it  was  11,000/.,  and  the  end  of  that  year  when  it  amounted  to 
17,448/.  Li  reference  to  the  arrangement  between  the  plaintiffs 
and  Harris  and  Bowers,  arising  out  of  the  insolvency  of  the  latter, 
his  Lordship  said,  ^^  This  part  of  the  case  demands  serious  atten- 
tion; for  I  think  it  must  be  admitted  that  so  important  and 
complicated  an  arrangement  has  never  before  been  adopted  between 
creditor  and  debtor  without  the  sanction  of  a  surety  where  liability 
was  intended  to  be  continued  and  relied  upon."  His  Lordship 
then  proceeded  as  follows :  — 

The  order  now  appealed  against  was  made  upon  an  appli- 
cation to  the  Master  of  the  Bolls  for  the  appointment  *  of  a  *  892 
receiver,  and  such  application  was  made  upon  the  case  dis- 
closed by  the  bill  and  answer :  the  application  was  opposed  upon 
several  grounds,  which  have  been  renewed  and  argued  before  me. 
First,  it  is  said  that,  to  entitle  the  plaintiffs  to  the  order,  the 
answer  should  contain  a  confession  of  equity  on  the  part  of  the 
plaintiffs;  and,  secondly,  that  the  record  should  disclose  such  a 
reasonable  probability  of  the  plaintiffs  establishing  their  right  to 

(a)  3  Hare,  662. 

(b)  Before  the  House  of  Lords,  August  9th,  1850 ;  since  reported,  14  Jar. 
1077.     [3  H.  L.  Cm.  226.] 

[801] 


*  392  CASES  IN  CHANCERT. 

a  decree  as  to  entitle  them  to  have  the  propeiiy  secured  bj  the 
appointment  of  a  receiver.  It  is  insisted  on  the  part  of  the  defend- 
ant that  no  such  case  appears  upon  the  record,  it  being  to  be  re- 
membered that,  in  considering  that  question,  the  defendant's 
answer  is  entitled  to  credit ;  and  this  point  in  the  case  is  argued 
upon  several  grounds. 

First,  it  is  said  that  the  defendant  is  not  bound  by  anj  of  the 
securities  she  has  eigned,  by  reason  of  their  having  been  obtained 
through  fraud,  by  misrepresentation  and  suppression  of  material 
circumstances,  and  that  such  misrepresentation  and  suppression 
took  place  in  collusion  between  the  plaintiffs  and  Bowers ;  second- 
ly, that  the  plaintiffs  have  so  dealt  with  the  principal  debtors  as 
to  have  discharged  the  defendant  from  all  liability  in  respect  of 
her  suretyship,  by  suspending  their  right  of  suing  the  principal 
debtors,  by  sdtogether  exonerating  and  discharging  Mrs.  Harris 
from  liability  to  pay  their  debt,  by  having  taken  a  bond  for  the 
whole  debt  due  to  them  from  Bowers  by  which  the  renledy  upon 
the  simple  contract  debt  became  merged  and  extinguished  as  re- 
gards Bowers  and  by  consequence  enured  to  the  discharge  of  Mrs. 
Harris.  It  is  further  alleged  that  the  answer  states  that  the  debt 
due  to  the  plaintiffs,  in  respect  of  which  it  is  sought  to  charge 
the  defendant,  has  in  truth  been  paid  and  satisfied,  and 
*  898  *  therefore  negatives  any  equity  upon  the  part  of  the  plain- 
tiffs. 
Some  of  the  points  suggested  do  not  depend  upon  any  disputed 
facts,  but  upon  the  construction  of  certain  legal  instruments  and 
upon  the  law  which  shall  be  found  applicable  to  their  true  effect. 
It  will  be  necessary  for  me  to  remark  upon  several  of  these  points, 
in  order  to  render  the  grounds  intelligible  upon  which  the  conclu- 
sion is  founded  at  which  I  have  arrived. 

As  to  the  first  objection  to  the  order  that  there  is  no  equity  con- 
fessed upon  the  answer,  I  think  that  -point  cannot  be  sustained. 
The  effect  of  the  whole  of  the  answer  is,  to  deny  altogether  the 
plaintiffs'  title  to  a  decree ;  and  such  denial  of  title  is  founded 
altogether  upon  grounds  within  the  jurisdiction  of  equity,  although 
some  questions  of  law  may  arise  incidentally.  Whether  there  has 
been  such  misrepresentation  or  suppression  of  circumstances  in 
obtaining  the  securities  sought  to  be  enforced  against  the  defend- 
ant as  ought  to  discharge  her  from  her  suretyship,  is  clearly  an 
equitable  question,  although  in  modem  times  that  equity' has  been 
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administered  at  law.  The  question  whether  the  dealings  between 
the  plainti£fs  and  the  principal  debtors  have  discharged  the  surety, 
is  equally  clearly  an  equitable  question,  although,  so  far  as  concerns 
the  point  of  merger  or  extinguisftmient  of  the  original  debt  in 
taking  a  bond  &oin  Bowers,  it  must,  to  a  considerable  extent,  rest 
upon  legal  grounds.  The  remaining  point  connected  with  the 
account  is  obviously  a  question  for  equity.  If  the  meaning  of  the 
expression  that  to  entitle  the  plaintiffs  to  certain  remedies  equity 
must  be  confessed  in  the  answer  is,  that  the  defendant  must  admit 
such  circumstances  2ls  primd  facie  would  entitle  the  plain- 
tiff to  a  decree,  *  this  answer  contains  no  such  admission ;  *  894 
but  the  answer  does  admit  that  the  rights  'and  obligations 
to  be  decided  in  the  cause  depend  upon  matters  peculiarly  cog- 
nizable in*  equity,  and  I  adopt  the  view  taken  by  Vice-Chancellor 
WiGRAM  in  the  case  of  Bentinch  v.  WUlink,  (a)  that  an  answer 
to  such  an  effect  falls  within  the  description  of  an  answer  in  which 
equity  is  confessed.  •  The  question,  therefore,  to  be  decided  upon 
the  present  occasion  is,  whether  upon  the  whole  record  such  a 
state  of  things  appears  as,  in  the  exercise  of  a  sound  discretion, 
calls  upon  the  Court  to  displace  the  defendant  from  the  present 
possession  and  enjoyment  .of  her  unquestionable  property  for  the 
security  of  the  plaintiffs. 

I  must  therefore  consider  the  true  character  of  the  case.  The 
first  ground  of  defence  is,  that  the  securities  were  all  obtained  by 
fraud,  that  is,  by  misrepresentation  and  by  a  suppression  of  ma- 
terial facts  relative  to  the  transactions  between  the  plaintiffs  and 
the  principal  debtors;  and  that  the  plaintiffs  were  in  collusion 
with  Bowers,  who  made  such  misrepresentation  and  was  guilty  of 
BucU  suppression.  The  bill  merely  states  that  the  plaintiffs,  at  the 
various  times  set  forth  in  the  bill,  requested  Bowers  to  give  security 
for  the  debt  then  due,  and  in  reference  to  ftiture  advances :  it  is 
not  suggested  that  any  communication  whatever  was  made  by  the 
plaintiffs  to  Mrs.  Homan,  except  that  it  is  stated  in  one  part  of  the 
bill  that  the  securities  were  lodged  by  Mrs.  Homan  and  Bowers. 
The  answer  distinctly  swears  to  representations  made  by  Bowers 
to  induce  the  defendant  to  join  in  the  notes,  which  the  facts  of  the 
case  show  to  have  been  false ;  it  also  states  that  each  se- 
curity was  obtained  *upon  a  representation  that  it  was   *895 

(a)  2  Hare,  1. 
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required  for  the  purpose  of  a  present  advance  of  money.  The 
bill  then  states  that  the  same  was  deposited  as  security  for  an 
existing  debt,  and  without  any  allusion  to  an  advance,  and  that 
two  bills  were  deposited  partly  as  security  for  the  debt  then  due, 
but  also  in  relation  to  advances  agreed  to  be  made.  The  answer 
states,  that  all  the  securities  after  the  first  were  obtained  upon 
similar  representations  as  to  the  purposes  to  which  it  was  to  be 
applied,  and  also  upon  the  representation  that  all  the  previous 
securities  had  been  paid ;  and  there  is  also  a  positive  denial  of  all 
knowledge  that  any  debt  was  due  to  the  plaintiffs. 

At  the  time  these  securities  were  obtained,  the  lady  was  seventy- 
five  years  of  age  ;  and,  considering  that  Harris  and  Bowers  were 
in  debt  to  the  bankers  upwards  of  7000/.  at  the  time  the  first 
security  was  obtained,  and  that  that  debt  constantly  increased, 
and  that  no  one  security  obtained  from  the  defendant  was  ever 
withdrawn  up  to  the  time  of  giving  the  last  security  for  8000/., 
there  does  seem  considerable  probability  tha^i,  if  the  real  state  of 
facts  had  been  known,  the  defendant  would  have  paused  before 
giving  securities  in  succession  in  the  manner  in  which  she  has 
done ;  and  it  is  to  be  observed,  that  two  of  the  securities  were 
payable  at  three  months,  and  that  neither  those  nor  any  other  of 
the  notes  were  ever  presented  to  her,  or  any  intimation  made  to 
her  upon  the  subject  of  the  notes  or  the  account  during  the  four 
years  in  which  the  transactions  took  place,  although  she  appears 
to  have  been  repeatedly  in  communication  with  the  banker's  man- 
aging clerk,  and  to  have  been  herself  at  the  bank.  The  defendant 
also  swears  to  her  belief,  that  the  fraudulent  conduct  of  Bowers 

took  place  in  collusion  with  the  plaintifis.  No  particular 
*  396   facts  are  stated  as  the  foundation  *  of  that  belief,  and  it  is 

most  probably  an  inference  which  she  draws  from  the  cir- 
cumstance of  men  of  business  receiving  securities  from  an  old 
lady  in  the  way  of  suretyship,  of  such  an  amount  and  during  so 
long  a  time  and  in  relation  to  such  a  state  of  accounts  as  existed 
between  them  and  the  debtors,  without  ever  making  any  com- 
munication to  her,  although  known  to  them,  and  their  managing 
clerk  was  in  the  habit  of  visiting  her. 

Placing  no  reliance  upon  the  charge  of  collusion  in  the  absence 

of  specific  facts  being  stated  as.  a  foundation  for  it,  and  attending 

only  to  such  of  the  general  facts  as  are  undisputed,  the  equity  on 

the  part  of  the  plaintiffs  is  not  free  from  difficulty.     Nothing  turns 

[804] 


OWBN  V.  HOMAN.  *  896 

upon  the  fact  that  the  suretyship  is  created  bj  promissory  notes, 
as  it  has  been  decided  that  the  relations  and  rights  between  the 
creditor  and  surety  are  the  same  in  cases  where  the  suretyship  is 
created  by  agreement  or  guarantee  ;  and  the  promissory  notes,  it 
will  be  observed,  are  payable  to  the  plaintifib,  creating  therefore  a 
direct  and  immediate  privity. 

I  am  not  aware  that  either  the  text-books  or  the  decisions 
distinctly  define  the  extent  of  the  obligation  and  responsibility 
which  rests  upon  the  creditor,  in  regard  to  the  surety  being  made 
acquainted  with  all  the  material  circumstances  connected  with  the 
transactions  to  which  the  suretyship  is  to  be  applied.  The  cases 
which  are  reported  have  generally  arisen  out  of  transactions  in 
which  there  has  been  personal  communication  between  the  cred- 
itor and  surety ;  and  the  dear  law  deducible  from  those  decisions 
is,  that  the  creditor  must  make  a  full  and  fair  and  honest  com- 
munication of  every  circumstance  calculated  to  influence  the  dis- 
cretion of  the  surety  in  entering  into  the  required  obligation. 
*  Lord  Granwobth,  while  sitting  as  Lord  Commissioner,  *  897 
well  observed,  that  applications  for  special  injunctions  are 
very  much  governed  by  the  same  principles  which  govern  in- 
surances, where  the  assured  is  bound  to  give  to  the  underwriter 
all  the  information  in  his  power,  to  enable  him  to  estimate  the 
character  of  the  risk  he  is  invited  to  undertake.  I  think  the  same 
principle  is  applicable  to  the  case  of  sureties,  and  that  when  com- 
munication does  take  place  between  the  creditor  and  the  surety, 
the  duty  of  the  creditor  cannot  be  better  illustrated  than  by  the 
case  of  the  assured.^  Li  the  case  of  an  insurance,  however,  com- 
munication necessarily  takes  place  between  tlie  assured  or  his 

■  In  North  British  Ins.  Co.  v.  Lloyd,  10  Ezch.  523,  581;  Parke,  B.,  said: 
'*  Owen  V.  Hom&n  was  carried  up  to  the  House  of  Lords ;  (4  H.  L.  Cas.  997 ;  17 
Jur.  861) ;  but  the  opinion  of  Lord  Chancellor  Truro,  expressed  in  the  text, 
was  not  acquiesced  in  by  that  Court."  And  Pollock,  C.  B.,  in  the  same  case 
(p.  584) •  remarked  that  Lord  Chancellor  Truro  at  the  time  of  making  the 
observations  in  the  text  respecting  the  applicability  to  sureties  of  the  principles 
which  goTem  assurances,  **  apparently  was  not  aware  of  the  decision  of  Hamilton 
V,  Watson,"  12  CI.  &  Fin.  109.  In  the  above  case  of  North  British  Ins.  Co.  v, 
Lloyd,  it  was  decided  that  the  rule  which  prevails  in  assurances  upon  ships  and 
lives,  that  all  material  circumstances  known  to  the  assured  must  be  disclosed, 
though  there  be  no  fraud  in  the  concealment,  does  not  extend  to  the  case  of 
guaranties.  In  the  latter  case,  the  concealment,  to  vitiate  the  guaranty,  must  be 
fraaduient. 
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agent  (which  is  the  same  thing)  and  the  Insurer,  but  such  com- 
munication does  not  alwajs  take  place  between  the  creditor  and 
the  surety;  and  the  question  then  arises,  whether  the  party 
through  whose  instrumentality  the  guarantee  or  suretyship  obliga- 
tion is  created  is  to  be  considered  as  the  agent  of  the  creditor,  the 
party  to  be  insured,  and  therefore  affecting  the  principal ;  or,  if  not, 
how  far  the  validity  of  his  security  is  affected  if  it  shall  have  been 
obtained  by  fraud  or  by  misrepresentation  or  suppression  ;  or,  in 
other  words,  does  a  creditor  entirely  escape  responsibility  by  desir- 
ing his  debtor  or  party  contracting  with  him  to  procure  the  surety- 
ship contract,  the  creditor  declining  or  at  all  events  abstaining  from 
communication  with  the  surety. 

In  this  case,  the  bill  contains  no  statement  leading  to  the  con- 
clusion that  any  communication  took  place  between  the  plaintiffs 
and  the  defendant  except  that,  in  regard  to  some  of  the  bills,  it  is 
alleged  that  they  were  delivered  or  deposited  by  the  defendant  and 
Bowers  with  the  plaintiffs.  The  answer  contains  no  statement  of 
any  communication  between  the  plaintiffs  and  the  defendant,  beyond 
the  allegation  that  the  defendant  was  once  or  twice  at  the 
*398  banking-house,  and  that  the  *  managing  clerk  frequently 
visited  her :  it  does  not  set  forth  what  took  place  upon  any 
of  those  occasions  affirmatively,  but  it  expressly  denies  that  she 
was  ever  informed  of  Bowers  being  indebted  to  the  plaintiffs,  or 
that  any  application  was  ever  made  to  her  until  1849,  upon  the 
subject  of  the  notes  or  bills,  or  of  the  debt  owing  to  the  plaintiffs. 

In  Pidcock  v.  Bishop,  (a)  there  does  not  appear  to  have  been 
any  communication  between  the  creditor  and  the  surety ;  and,  in 
that  case,  the  guarantee  was  held  to  be  void  in  consequence  of  the 
debtor  having  forborne  to  inform  the  surety  of  a  condition  in  the 
contract  between  the  creditor  and  the  debtor,  for  the  performance 
of  which  the  surety  became  bound.  The  case  of  Pidcock  v. 
Bishop  (a)  was  a  distinct  decision ;  but  there  is  an  obiter  dictum 
of  a  different  import  in  Stcme  v.  Compton.  (6)  In  that  case,  the 
suretyship  contract  was  held  void,  by  reason  of  an  alleged  mis- 
representation by  the  creditor  to  the  surety  through  his  agent; 
but,  in  the  course  of  the  judgment.  Lord  Chief-Justice  Tikdal 
said, "  that  a  creditor  was  not  responsible  for  the  misrepresentation 
or  non-communication  of  material  circumstances  by  the  debtor, 

(a)  8  B.  ft  C.  606.  (6)  6  Bing.  N.  C.  142. 
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where  there  is  no  communication  between  the  creditor  and  the 
surety."  The  present  occasion  does  not  call  for  the  expression  of 
an  opinion  upon  this  important  question,  and  before  the  hearing 
the  case  may  be  relieved  of  the  question  by  the  evidence  which 
may  be  given  in  the  cause.  It  is  enough,  therefore,  to  say  at 
present,  that  the  facts  as  they  now  stand  present  a  strong  proba- 
bility that  the  defendant  was  induced  to  undertake  the  responsibil- 
ity sought  to  be  enforced  against  her,  by  misrepresentation  or 
suppression  of  the  important  circumstances  in  the  case; 
and,  if  that  fact  *  shall  remain  unaltered,  a  very  serious  *  399 
question,  as  to  the  legal  effect  of  such  fact  upon  the  validity 
of  the  securities,  must  arise  at  the  hearing. 

The  next  point  of  defence  relied  upon  in  the  answer  is,  that  the 
defendant  has,  at  all  events,  been  discharged  from  liability  upon 
the  notes  of  hand  by  the  dealing  which  has  taken  place  between 
the  plaintiffe  and  the  principal  debtors.  That  dealing  has  been  of 
such  an  important  nature,  that.  I  think  it  is  not  contended  that  it 
would  not  have  discharged  the  surety,  if  the  effect  of  that  dealing 
had  not  been  controlled  by  certain  provisions  contained  in  the 
arrangement  and  inserted  in  the  deeds,  expressly  to  exclude  that 
consequence ;  and  the  question  is,  whether  those  provisions  are 
effectual  in  point  of  law  and  equity  for  that  purpose. 

One  part  of  the  arrangement  or  dealing  between  the  debtors 
and  the  plaintiffs,  which  it  is  contended  discharged  tlie  defendant 
from  her  liability  upon  the  notes,  is,  that  the  plaintiffs  covenanted 
with  Bowers  that,  except  requested  by  the  surety  so  to  do,  and  in 
certain  other  events  not  material  to  be  enumerated,  they,  the 
plaintifib,  would  not  sue  Bowers  for  their  debt,  provided  he  con- 
tinued to  pay  the  sum  of  200^.  every  month  imtil  the  whole  debt  • 
of  17,448/.  and  interest  should  be  paid  and  satisfied.  The  plain- 
tiffs' counsel  has  argued,  that,  supposing  the  covenant  standing 
alone  and  unqualified  would  have  discharged  the  defendant,  yet 
that  such  effect  is  excluded  by  a  distinct  provision  and  agreement 
forming  part  of  the  same  contract  and  contained  in  the  same 
instnmient,  inasmuch  as  there  is  reserved  all  remedies  against  the 
surety,  and  a  special  reservation  of  a  power  to  sue  Bowers  if  re- 
quired by  the  surety. 

*  The  general  law  as  administered  in  this  Court  is  not    *  400 
disputed,  that  a  creditor  discharges  a  surety  by  any  dealing 
or  arrangement  with  tlie  principal  debtor,  without  the  surety's 
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assent,  which  at  all  varies  the  situation,  rights,  or  remedies  of  the 
surety.^  It  is,  therefore,  necessary  to  consider  whether  the  effect* 
of  the  agreement  and  stipulation  before  referred  to  did,  in  any 
respect,  alter  the  situation  of  the  surety,  or  vary  her  legal  or 
equitable  rights  and  remedies ;  if  such  was  the  effect,  the  conse- 
quence is  not  in  dispute.  In  considering  that  question  it  is 
material  to  observe,  that  a  surety  undertakes  his  obligation  with 
the  knowledge  that  the  creditor  has  the  power  to  sue  the  debtor  at 
any  time  at  his  discretion,  for  the  common  benefit  and  security  of 
the  creditor  himself  and  the  surety,  and  that  discretion  is  open  to 
be  influenced  by  all  the  varying  changes  which  may  take  place  in 
the  circumstances  of  the  debtor,  while  the  debt  remains  impaid ; 
and  it  may  not  unreasonably  be  argued  that  the  surety  is  deprived 
of  the  security  and  advantage  which  the  existence  of  that  power 
and  discretion  possessed  by  the  creditor  affords,  if  the  creditor 
precludes  himself  from  suing  by  covenanting  not  to  sue  the  debtor 
except  in  certain  events,  those  events  by  no  means  comprising  all 
that  might  reasonably  stimulate  the  creditor  to  sue  if  his  power 
and  discretion  were  unfettered.^  The  surrender  and  exclusion  of 
this  personal  power  and  discretion  of  the  creditor,  it  may  be  con- 
tended, is  by  no  means  compensated  by  a  reservation  of  the  limited 
power  to  sue  the  debtor,  if  required  so  to  do  by  the  surety.  A 
relationship  exists  between  the  creditor  and  debtor  which  renders 
it  highly  probable  that  the  creditor  may  become  aware  of  circum- 
stances which  would  stimulate  the  exercise  of  the  discretion  to 

sue,  but  of  which  circumstances  the  surety  may  not  become 
*  401    aware,  and  may  not,  therefore,  know  *  the  necessity  or  the  • 

expedience  of  calling  upon  the  creditor  to  sue.    A  surety 

1  See  Chitty  Contr.  (lOth  Am.  ed.)  577 ;  Brigham  v.  Wentworth,  11  Gush. 
128 ;  North- Western  Railway  Co.  v,  Whinray,  10  Exch.  77 ;  Watta  v.  Shuttle- 
worth,  5  H.  &  N.  236;  7  H.  &  N.  368;  7  Jur.  N.  S.  946;  10  W.  R.  132;  6 
L.  T.,  N.  S.  58 ;  General  Steam  Navigation  Company  v.  Rolt,  6  C.  B.,  N.  S. 
550,  584 ;  6  Jur.  N.  S.  801 ;  8  W.  R.  228 ;  Watriss  ».  Pierce,  32  N.  H.  660 ; 
Boston  Hat  Manuf.  Co.  v.  Messenger,  2  Pick.  223 ;  N.  H.  Savings  Bank  v. 
Colcord,  16  N.  H.  119 ;  Smith  v.  Day,  23  Vt.  656;  Taylor  v,  Johnson,  17  Geo. 
521 ;  Miller  v.  Stewart,  9  Wheat.  680 ;  Rowan  v.  Sharps,  &c.,  Co.,  33  Conn.  1 ; 
1  Story  £q.  Jur.  §§  325,  326 ;  Tucker  v,  Laing,  2  K.  &  J.  745 ;  3  Lead.  Caa. 
in  £q.  (3d  Am.  ed.)  559,  560,  and  cases  in  note  to  Rees  v.  Berrington ;  2  Am. 
Lead.  Cas.  (4th  ed.)  386  et  seq, ;  Davies  v,  Stainbank,  6  De  G.,  M.  &  G.  679. 

•  See  Price  v.  Barker,  4  El.  &  Bl.  760;  1  Jur.  N.  S.  775 ;  24  L.  J.,  Q. 
180. 
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has  no  ground  of  legal  complaint  that  the  creditor  forbears  to  sue, 
unless  the  surety  calls  upon  the  creditor  to  do  so ;  ^  but  it  does  not 
follow  that  he  may  not,  therefore,  complain  that  the  creditor  has 
deprived  him  of  the  benefit  and  security  of  the  discretionary 
power  which  the  creditor  by  law  possessed  until  he  deprived  him- 
self of  it  by  a  voluntary  covenant.  But  it  may  be  said  that  the 
effect  of  the  contract  is  not  to  deprive  the  creditor  of  the  power 
of  suing  the  debtor  at  law,  as  the  covenant  not  to  sue  could  not 
be  pleaded  in  bar  to  an  action  for  tlie  debt,  although  it  might 
subject  the  creditor  to  an  action  for  suing  contrary  to  the  cove- 
nant. To  this  it  may  be  replied  that  liability  to  such  action  has  a 
tendency  to  operate  and  to  fetter  the  discretion  of  the  creditor  in 
determining  whether  to  sue  the  debtor  or  not.  If  the  creditor  had 
not  fettered  his  discretion  by  the  covenant,  the  determination  or 
exercise  of  the  discretion  would  be  regulated  by  a  consideration  of 
the  expediency  of  suing  the  debtor  under  any  existing  circum* 
stances ;  but  the  existence  of  such  a  covenant  introduces  a  new 
and  important  circumstance  operating  upon  the  expediency  of 
suing  or  not,  because  the  creditor,  who  is  to  be  supposed  to  be 
stimulated  by  views  of  his  own  interest  merely,  has,  by  reason  of 
the  existence  of  the  covenant,  to  estimate  the  possible  consequence 
in  point  of  damages  for  breach  of  the  covenant  against  the  possi- 
ble adv.antage  of  suing,  and  the  evil  likely  to  result  from  the 
former  may,  in  his  estimation,  outweigh  the  advantage  to  be 
derived  from  the  latter ;  and  it  is  not  beyond  doubt,  but  that  the 
state  of  things  created,  by  the  creditor  has  changed  the  situation 
'  of  the  surety,  and  deprived  him  of  an  advantage  which  he  would 
otherwise  have  enjoyed.  In  addition  it  may  be  remarked, 
that  there  being  an  express  covenant  not  to  sue  but  *  in  *  402 
certain  events,  and  that  entered  into  upon  a  good  considera- 
tion, although  such  covenant  could  not  be  pleaded  in  bar  of  an 
action  at  law,  it  is  by  no  means  clear  that  the  action  contrary  to 
the  covenant  might  not  be  restrained  by  equity .^  The  reservation 
of  the  remedies  against  the  surety  does  not  affect  the  view  of  the* 
question  I  have  presented. 

'  See  Chitty  Contr.  (10th  Am.  ed.)  579,  and  cases  cited  in  note  (m})  ;  Mc- 
Mullen  V.  Hinkle,  89  Miss.  142;  King  v,  Baldwin,  2  John.  Ch.  654;  3  Lead. 
Cas.  in  £q.  (3d  Am.  ed.)  550  in  note  to  Bees  v.  Berrington,  and  cases  cited : 
2  Am.  Lead.  Cas.  (3d  ed.)  339  et  seq, 

*  See  Greely  v.  Dow,  2  Met.  176. 
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I  have  been  considering  the  case  in  regard  to  the  covenant  not 
to  sue  Bowers ;  but  there  is  an  additional  point,  as  it  relates  to  the 
other  debtor  Mrs.  Harris.  All  that  has  been  said  hitherto,  neces- 
sarily applies  to  her  equally  as  to  Bowers,  as  Mrs.  Harris  could 
only  be  sued  for  conformity  when  it  should  be  right  to  sue  Bowers ; 
but  the  point  peculiarly  referable  to  Mrs.  Harris  is,  whether, 
altliough  the  power  is  reserved  to  join  Mrs.  Harris  as  defendant 
for  conformity  in  any  action  which  might  be  brought  against 
Bowers,  the  plaintiffs  have  altogether  precluded  themselves  from 
enforcing  payment  and  satisfaction  of  the  debt  by  execution 
against  her  person  and  property. 

Mrs.  Harris,  by  arrangement  with  the  plmntiffs  and  Bowers, 
retired  from  the  partnership,  and  assigned  her  interest  in  the 
partnership  effects  to  Bowers ;  and,  as  the  consideration  for  her  so 
doing,  the  plaintiffs  entered  into  certain  covenants  with  her  which 
may  give  rise  to  a  serious  question  of  construction.  .  It  is  plain 
that  one  object  of  the  arrangement  was  the  complete  discharge  of 
Mrs.  Harris  from  the  plaintiffs'  debt,  and  that  her  connection  with 
that  debt  was  only  preserved  for  the  collateral  purposes  of  pre- 
serving the  power  in  certain  events  of  suing  Bowers,  and  of  pre- 
serving the  liability  of  the  surety ;  and  the  question  is,  whether  it 
is  consistent  with  the  intention  of  the  parties  and  the  good 
*  403  faith  of  the  contract,  that  Mrs.  Harris  should  in  •  any  event 
be  rendered  liable  to  an  execution  for  this  partnership  debt, 
either  at  the  suit  of  the  plaintiffs  themselves  whether  suing  at  the 
request  of  the  Surety  or  in  exercise  of  their  own  discretion,  or  at 
the  suit  of  the  surety. 

I  need  not  in  this  Court  cite  any  authority  in  support  of  the 
proposition,  that  at  law  and  in  equity  every  contract  is  to  be 
construed  and  effect  to  be  given  to  it  according  to  the  intention  of 
the  parties  to  be  collected  from  every  part  of  the  contract,  and  not 
according  to  any  particular  words  or  sentences  to  be  found  in  it 
which  taken  independently  might  import  an  intention  different 
from  that  which  is  to  be  collected  from  the  whole  of  the  contract : 
a  decision  strongly  illustrative  of  this  principle,  and  which  con- 
tains many  authorities,  is  Solly  v.  Forbes^  (a)  often  cited  for  another 
purpose. 

In  this  case  the  remedy  against  the  surety  is  preserved  in  terms 

(a)  2  Brod.  &  B.  88. 
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as  strong  as  anj  that  could  be  devised  for  that  purpose ;  but,  how- 
ever strong  the  terms  of  that  reservation  may  be,  they  must  be 
construed  in  subordination  to  that  which  shall  be  found  the  general 
intent  of  the  parties,  as  collected  from  the  whole  contract ;  and  it 
may  be  argued  with  considerable  effect,  that  the  general  intent  of 
the  contract  was,  that,  whatever  remedies  might  in  form  be 
reserved  either  directly  or  incidentally  or  circuitously  against  Mrs. 
Harris,  such  reservation  was  retained  with  other  objects  and  views 
than  to  make  her  amenable  to  the  payment  of  the  debt  by  execu- 
tion against  her  personal  property,  either  at  the  suit  of  the  plain- 
tiffs or  at  the  suit  of  the  surety.  Mrs.  Harris  might  be 
joined  *  in  a  legal  proceeding  for  conformity,  but  it  may  be  *  404 
matter  of  very  serious  doubt  whether  it  was  the  intention 
of  the  parties  that  that  proceeding  should  be  made  available  to 
enforce  payment  from  her.  This  question  has  also  two  aspects ; 
the  first,  in  the  event  of  the  plaintiffs  suing  Bowers  and  Mrs. 
Harris  at  the  request  of  the  surety,  could  the  plaintiffs  enforce,  in 
any  such  suit,  payment  from  Mrs.  Harris  by  execution. 

It  may  be  admitted,  that  in  terms  Mrs.  Harris  has  not  been 
released ;  and,  although  all  covenants  not  to  sue  will  not  always 
operate  as  a  release,  yet  a  covenant  not  to  sue  at  all  does  enure  as  a 
release ;  ^  and,  supposing  the  effect  of  the  contract  in  this  case  to  be 
that  the  plaintiffs  have  altogether  excluded  themselves  from  en- 
forcing payment  or  satisfaction  of  their  debt  by  execution  against 
Mrs.  Harris,  may  not  the  effect  be  to  preclude  them  from  levying 
execution  even  at  law,  or  at  all  events  to  prevent  them  in  equity  ? 
Mrs.  Harris  might  have  diCBculty  in  availing  herself  of  the  restric- 
tion at  law,  because  the  contract  authorizes  them,  the  plaintiffs,  to 
proceed  to  judgment,  and,  after  judgment,  the  defendant  has  no 
day  in  Court  to  plead  ;  but,  supposing  the  effect  of  the  contract  to 
be  that  Mrs.  Harris  was  never  to  be  liable  at  all  to  pay  the  debt, 
of  course  Mrs.  Harris  might  bring  an  action  for  the  breach,  of  that 
contract  in  which  she  would  be  entitled  to  recover  damages  to  the 
full  amount  of  the  sum  levied ;.  and  it  is  a  general  rule  of  law,  that 
where  the  full  amount  which  a  plaintiff  can  recover  in  one  action 
may  be  recovered  back  again  between  the  same  parties  in  another 
form  of  action,  the  grounds  upon  which  the  right  exists  to  recover 
the  amount  back  again,  may,  in  order  to  prevent  multiplicity  and 

*  See  Chitty  Contr.  (10th  Am.  ed.)  856  note  (x*). 
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circuity  of  action,  be  pleaded  in  bar  of  the  maintenance  of  the  first 
action.    Although,  for  the  reason  suggested,  Mrs.  Harris 

*  406    might  *  have  some  diflSculty  in  availing  herself  in  pleading  of 

this  principle  at  law,  it  is  not  impossible,  as  the  Courts  of 
Law  exercise  a  summary  jurisdiction  in  preventing  executions  from 
being  levied  against  good  faith,  that  relief  might  be  obtained  by 
her  on  motion  ;  but,  at  all  events,  it  would  be  difficult  to  establish 
that  relief  might  not  be  obtained  in  equity. 

In  such  a  view  of  the  contract,  the  situation  of  the  surety  would 
be  most  materially  afifected  by  the  loss  of  the  equitable  right  of 
compelling  the  creditor  to  obtain  by  execution  satisfaction  of  the 
debt  from  Mrs.  Harris.^  It  would  be  no  answer  that  the  surety 
herself  might  sue  Mrs.  Harris  and  so  levy  execution,  because  the 
general  principle  is  that  any  alteration  made  in  the  condition  and 
rights  of  the  surety  operates  as  his  discharge,  and  in  the  case 
supposed  the  situation  of  the  surety  is  materially  altered.  In  an 
action  by  the  creditor,  he  must  be  supposed  to  have  at  his  com- 
mand the  proof  of  his  debt,  and  upon  that  proof  verdict  and  judg- 
ment would  follow,  and  of  course  execution ;  but  if  the  surety  sues, 
the  means  of  proof  by  such  surety  of  the  original  debt  are  not  to  be 
presumed  to  be  in  his  power,  and  he  must  be  (to  a  certain  extent) 
dependent  upon  others  to  establish  such  proof,  and  in  the  surety's 
action  the  original  suretyship  and  payment  must  be  added  to  the 
proof  of  the  original  debt.  The  remedy  of  the  surety,  therefore, 
as  against  the  debtor,  would  be  materially  affected.  Further,  if 
the  effect  of  the  contract,  and  the  intention  of  the  parties  was  that 
payment  should  never  be  enforced  against  Mrs.  Harris,  and  if  an 
action  by  the  creditor  against  the  surety  would  subject  her  to  that 
consequence,  equity  would  probably  restrain  the  action  against  the 
surety,  and  the  matter  which  would  restrain  an  action  by  the 
plaintiffs  against  Mrs.  Homan  would  equally  be  an  answer 

*  406    in  *  the  present  suit,  as  if  the  present  suit  be  successful 

Mrs.  Homan  would  be  entitled  to  sue  Mrs.  Harris  to  judg- 

*  As  to  this,  see  1  Story  Eq.  Jur.  §  827 ;  Hayes  v.  Ward,  4  John.  Ch.  123, 
131,  182;  King  v.  Baldwin,  2  John.  Ch.  554;  S.  C,  17  John.  884;  Bishop  v. 
Day,  13  Vt.  81 ;  Gilliam  v.  Esselman,  5  Sneed,  86 ;  Cope  v.  Smith,  8  Serg.  & 
R.  110;  Thompson  v.  Watson,  10  Terger,  862;  Page  v.  Webster,  15  Maine, 
249 ;  Bull  v,  Allen,  19  Conn.  101 ;  Dennis  v.  Rider,  2  McLean,  451 ;  Mahurin 
V.  Pearson,  8  N.  H.  589 ;  3  Lead.  Cas.  in  Eq.  (3d  Am.  ed.)  558,  559  in  note  to 
Rees  9.  Berrington;  2  Am.  Lead.  Cas.  (4th  ed.)  362  et  seq.  in  notes  and  cases 
cited. 
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ment  and  execution.    Mrs.  Harris's  death  has  no  efiect  upon  this 
question. 

Upon  an  attentive  consideration  of  the  whole  contract  between 
the  plaintiffs  and  Mrs*  Harris,  I  do  not  think  it  bj  any  means 
clear  that  it  is  consistent  with  the  intention  of  the  parties,  to  be 
collected  from  that  contract,  that  payment  should  be  enforced  from 
Mrs.  Harris  by  execution ;  and  it  is  not  necessary,  upon  this 
occasion,  to  say  more  than  that  the  effect  of  the  plaintiffs'  dealings 
with  the  principal  debtors  upon  the  liability  of  the  surety  is  sub- 
ject to  doubt. 

The  general  position,  that  a  discharge  of  the  principal  debtor 
does  not  relieve  the  surety  from  his  liability  where  the  remedy 
against  the  surety  is  reserved,  seems  to  be  considered  as  estab- 
lished at  law  and  in  equity ;  ^  but  I  do  not  recollect  any  case  where 
the  effect  has  been  considered  of  the  surety  being  deprived  of  the 
equitable  remedy  of  compelling  the  creditor  to  sue  the  debtor,  or 
that  it  has  ever  been  decided  that,  under  a  reservation  of  the 
remedies  against  the  surety,  the  creditor  can  maintain  an  action 
against  the  debtor  contrary  to  his  discharge  and  release  because 
such  action  was  brought  at  the  desire  and  for  the  benefit  of  the 
surety,  or  that  the  creditor  depriving  himself  for  a  time  of  the 
discretion  to  sue  or  not,  or  still  more  of  a  release  or  discharge 
express  or  implied  of  tlie  debtor,  in  no  way  prejudices  or  affects 
the  rights  or  remedies  of  the  surety. 

Assuming,  for  the  present  purpose,  as  the  Master  of  the  Bolls 
did  assume,  that  it  is  the  law  of  this  Court  that,  if  the  reme- 
dies are  reserved  against  the  surety,  *  the  liability  of  the  *  407 
surety  is  not  discharged  by  an  arrangement  between  the 
creditor  and  the  debtor  which  does  not  alter  the  rights  and  position 
of  the  surety  in  regard  to  his  creditor  or  debtor,  it  still  remains 
to  be  considered  in  this  case,  as  it  must  in  every  individual  case, 

*  See  Green  ».  Wynn,  L.  R.  4  CL  Ap.  204 ;  S.  C,  17  W.  R.  72 ;  L.  R.  7  Eq. 
28 ;  88  L.  J.,  Ch.  76 ;  19  L.  T.,  N.  S.  663 ;  Boaler  v.  Mayor,  10 C.  B.,  N.  S.  76 ; 
34  L.  J.,  C.  P.  230 ;  13  W.  R.  776 ;  Union  Bank  orManchester  v.  Beech,  8  H. 
&  C.  672 ;  13  W.  R.  922 ;  12  L.  T.,  N.  S.  499 ;  34  L.  J.,  Exch.  133 ;  Webb  v. 
Hewitt,  3  K.  &  J.  338 ;  Bangs  v.  Strong,  10  Paige,  11 ;  Prout  v.  The  Branch 
Bank,  7  Ala.  309 ;  Yiele  v,  Hoag,  24  Vt.  46.  A  necessary  consequence  of  a 
reservation  of  a  creditor's  remedies,  against  a  surety,  is  a  continuance  of  the 
surety's  right  ^o  be  indemnified  by  the  principal  debtor,  and  this  right  will  not 
be  abandoned,  unless  a  contract  to  abandon  it  be  proved.  Close  v.  Close,  4 
De  G.,  M.  &  G.  176. 

[813] 


*  407  CASES   IN   CHANCERY. 

whether  the  arrangement  between  the  creditor  and  debtor  did  in 
law  or  equity  aflfect  the  surety  and  his  rights,  and  whether  the 
reservation  of  remedy  against  the  surety  is  such,  as  that  the 
liability  of  the  surety  may  be  enforced  to  its  full  extent,  consist- 
ently with  the  compact  between  the  creditor  and  debtor ;  and  in 
this  particular  case  I  have  expressed  my  opinion  that  the  question 
is  attended  with  considerable  doubt.^ 

The  remaining  ground  of  objection  is,  that  the  plaintiffs  have 
extinguished  their  right  of  action  against  the  principal  debtors  for 
the  original  debt  by  having  taken  a  bond  from  Bowers  for  the 
whole  of  their  debt.  This  objection  has  not  been  so  much  pressed 
before  me  as  some  of  the  other  points,  but  it  is  not  free  from  dif- 
ficulty. It  is  a  general  rule  of  law,  that  a  party  by  taking  or  ac- 
quiring a  security  of  a  higher  nature  in  legal  operation  than  the 
one  he  already  possesses,  merges  and  extinguishes  his  legal  rem- 
edies upon  the  minor  security  or  cause  of  action,  that  is  to  say 
the  taking  a  bond  or  covenant  or  the  acquiring  a  judgment  for  a 
simple  conti*act  debt  merges  and  extinguishes  the  simple  contract. 

In  this  case  the  whole  debt  due  from  Harris  and  Bowers  to  the 
plaintiffs  was  17,448/.,  which  debt  was  due  for  money  lent  and 
money  paid,  and  for  which  they  held  notes  and  bills  of  exchange  as 
collateral  securities.  A  bond  was  taken  from  Bowers  for  the 
*  408  precise  amount  of  the  whole  debt.  The  question  is,  *  What 
was  the  legal  effect  or  consequence  of  taking  such  bond  ? 
was  the  liability  of  Bowers  for  the  money  paid  or  upon  the  notes 
and  bills  merged  and  extinguished  by  the  specialty  security  so 
taken  ?  would  that  effect  follow  independently  of  any  contract  or 
agreement  to  control  it?  The  answer  given  to  the  objection  is, 
that  the  parties  have  by  express  declaration  and  agreement  pro- 
vided that  such  bond  should  be  deemed  and  taken  to  be  an  addi- 
tional or  collateral  security  only  for  the  partnership  debt,  and 
should  in  nowise  be  deemed  or  taken  to  be  a  release,  satisfaction,  or 
extinguishment  thereof  or  of  the  liability  of  Mrs.  Harris,  and  that 
the  debt  should  be  payable  and  recoverable  by  the  same  remedies 
as  if  the  bond  had  not  been  taken ;  and  the  question  is,  whether 
the  parties  have  by  this  provision  prevented  the  bond  from  oper- 
ating as  a  merger. 

There  are  no  doubt  cases  which  state  that  specialti^  taken  for 

'  See  the  remarks  of  Lord  Cranworth,  C,  on  this  point  in  Owen  v.  Homan, 
4  H.  L.  Cas.  1037. 
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simple  contract  debts  upon  an  agreement  that  the  same  shall  be 
taken  by  way  of  collateral  security  only,  shall  not  operate  to  merge 
or  extinguish  the  simple  contract  debt.  Some  of  such  cases  refer 
to  bonds  given  by  third  persons  in  which  the  debtor  did  not  join  ; 
and  I  am  not  aware  of  any  case  where  a  specialty  has  been  given 
by  a  sole  debtor  or  one  of  several  joint  debtors,  that  the  legal 
effect  of  such  bond  as  a  merger  of  the  simple  contract  debt  has 
been  controlled  or  defeated  by  the  agreement  of  the  parties ;  and 
I  have  some  difficulty  in  receiving  the  idea  that  it  is  competent  to 
parties  by  agreement  to  control  or  vary  such  legal  effect.^  I  have 
no  ^fficulty  in  understanding  that,  where  a  secui'ity  is  taken  from 
a  third  person,  and  it  is  a  question  of  intention,  whether  such 
specialty  was  taken  in  satisfaction  of  the  debt  or  as  additional  and 
collateral  security,  it  is  competent  to  the  parties  by  agreement  to 
state  the  true  character  of  the  transaction  ;  ^  but  such  a  case 
•  stands  quite  independent  of  the  principle,  because  in  such  *  409 
a  case  there  was  no  simple  contract  debt  due  from  the  third 
party  the  remedy  upon  which  could  merge  in  the  specialty,  nor  any 
specialty  accepted  from  the  original  debtor  to  give  a  higher  remedy 
to  the  creditor.  But  in  this  case  there  was  a  debt  due  upon  simple 
contract  from  Bowers  and  Harris ;  and  for  that  simple  contract 
debt  Bowers  gave  a  specialty,  and  of  necessary  consequence  a 
higher  remedy  ;  and  if  the  simple  contract  remain,  I  see  no  reason 
why  the  creditor  might  not  sue  upon  both,  which  I  think  would 
not  be  consistent  with  the  general  principles  of  law.  The  effect, 
however,  of  the  cases  upon  this  subject  may  be  somewhat  un- 
certain. 

The  case  of  Solly  v.  Forbes  (a)  has  been  cited  as  a  legal  deter- 
mination that  the  effect  of  an  instrument  which  in  terms  purported 
to  be  a  release  might  be  controlled  and  prevented  from  so  operating, 
where  either  the  parties  expressly  agreed  that  it  should  not  do  so, 
or  the  intention  that  it  should  so  operate  has  been  negatived  by  the 
whole  contents  of  the  instrument ;  but  it  must  be  remarked  that 
in  Solly  v.  Forbes,  and  in  the  other  cases  to  the  same  elBfect,  it  was 
not  held  that  the  ordinary  legal  effect  might  be  restrained  or  pre- 

(a)  2  Brod.  &  B.  38. 

'  See  per  Lord  Chancellor,  Wyke  v.  Rogers,  1  De  G.,  M.  &  G.  408;  21  L. 
J.,  C.  611,  613;  Chitty  Contr.  (10th  Am.  ed.)  680. 

'  See  Boalor  v.  Mayor,  19  C.  B.,  K.  S.  76 ;  Jones  «.  Johnson,  8  W.  &  Serg. 
276 ;  Sharpe  v.  Gibbs,  16  C.  B.,  N.  S.  627. 
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eluded  by  the  agreement  of  the  parties,  but  that  the  instruments, 
being  construed  according  to  the  intent  of  the  parties,  either  did 
not  amount  to  releases,  or,  as  in  Solly  v.  Forbes^  to  a  qualified 
release  only,  or,  as  in  other  cases  only  to  covenants  not  to  sue  ;  ^ 
those  decisions  are  rather  in  confirniation  of  the  general  principle 
than  otherwise.      In    Twopenny  v.    Toung  (a)  the  instrument 

pleaded  in  bar  contained  no  covenant,  and  gave  no  right  of 
*  410    action  whatever,  and,  therefore,  could  not  operate  as  *  a 

merger.  This  application  of  the  rule  of  construing  instru- 
ments according  to  the  intention  of  the  parties  has  greatly  ex- 
panded in  modern  times  with  the  object  of  giving  effect  to 
instruments,  according  to  the  intention  of  the  parties,  without 
infringing  the  general  rules  of  law.  The  infringement  of  these 
rules  is  avoided  by  the  Court,  in  construction,  rejecting  the  or- 
dinary well-known  legal  meaning  of  the  terms  of  the  instrument, 
and  ascribing  a  meaning  to  those  terms  consistent  with  the  general 
intent  of  the  parties  as  collected  from  the  whole  instrument.  No 
case  has  been  cited,-  where,  upon  the  whole  contents  of  the  instru- 
ment it  could  operate  only  as  a  release  or  specialty,  its  legal  effect 
has  been  controlled  by  the  agreement  of  the  parties.^ 

The  general  rule  is  clearly  laid  down  in  all  the  text-books :  in 
Bassett  v.  Wood^  (6)  it  was  held  that  a  creditor  accepting  a  statute 
from  a  joint  debtor  discharged  the  co-debtors,  and  in  Everard  v. 

(a)  8  B.  &  C.  208. 

(6)  Yin.  Abr.  tit.  Extinguishment,  B.  pi.  8. 

'  See  per  Our.  Price  v.  Barker,  4  £1.  &  Bl.  760,  777 ;  per  Lord  Cranworth, 
C,  Owen  p.  Iloman,  4  &.  L.  Oas.  1037 ;  Ohitty  Oontr.  (lOth  Am.  ed.)  868  and 
cases  in  note  (r) ;  1  Lindley  Partn.  (£ng.  ed.  1860)  351 ;  Averill  p.  Lyman,  18 
Pick.  346 ;  Goodnow  v.  Smith,  18  Pick.  414 ;  Wiggin  v.  Tudor,  23  Pick.  434,  444, 
445 ;  OoUyer  Partn.  (dth  Am.  ed.)  §§  607,  608 ;  Olagett  o.  Salmon,  6  Gill  & 
J.  314,  S.  P.  3  Bland,  125;  Norris  v.  Ham,  R.  M.  Oharlt.  267;  Sohier  v. 
Loring,  6  Oush.  537 ;  Wildr  J.,  in  American  Bank  v.  Baker,  4  Met.  175 ;  Hub- 
bell  V.  Oarpenter,  1  Selden,  171 ;  Yates  o.  Donaldson,  5  Md.  889 ;  Oampbell  o. 
Booth,  8  Md.  107 ;  Willis  r.  De  Castro,  4  0.  B.,  N.  S.  216. 

'  See  Jones  v.  Johnson,  8  W.  &  Serg.  276 ;  Ohitty  Oontr.  (lOth  Am.  ed.) 
862,  863 ;.  Thompson  o.  Lack,  3  M.,  G.  &  S.  540 ;  Nicholson  v.  Revill,  4  Ad.  & 
£.  675 ;  Webb  v.  Hewitt,  3  E.  &  J.  438.  In  Boalor  v.  Mayor,  19  0.  B.,  N.  S. 
76,  it  was  held  that  a  transaction  which  would  otherwise  operate  as  a  release  of 
a  surety  —  such  as  giving  time  to  the  principal  debtor  —  will  not  have  that 
effect,  either  at  law  or  in  equity,  if  the  remedy  against  the  surety  is  expressly 
reserved.  So  held  in  Webb  o.  Hewitt,  3  K.  &  J.  438 ;  and  in  Wyke  v.  Rogers, 
1  De  G.,  M.  &  G.  408. 
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Searfiy  (a)  that  a  release  to  one  of  seyeral  obligors  releases  all  the 
obligors,  and  that  a  proviso  that  the  other  obligors  shall  not  take 
advantage  of  it  is  void :  it  was  to  avoid  that  consequence  that  in 
Solly  V.  Forbes  (6)  the  Court  held  the  instrument  not  to  be  a 
release.  The  proviso  in  Bassett  v.  Wood  (c)  manifested  beyond 
doubt,  that  it  was  not  intended  the  co-debtors  should  be  discharged ; 
but  the  Court  rejected  such  intention  as  repugnant  to  the  rule  of 
law,  that  a  release  of  one  should  not  enure  to  the  discharge  of  all, 
and,  therefore,  disregarded  the  intention. 

*  In  this  case  the  bond  is  a  distinct  instrument  given  by  one  *  411 
of  the  debtors  to  the  creditors,  perfect  in  all  its  parts  as  a 
bond,  giving  all  the  rights  and  remedies  which  a  bond  could  have  by 
law,  and  having  no  terms  or  conditions  contained  in  it  limiting  or  re- 
straining its  effect ;  and  it  has  not  been  attempted  to  argue  that  the 
parties  did  not  intend  that  it  should  operate  as  a  bond  and  be 
available  for  all  legal  purposes  as  such  to  the  plaintiffs  ;  but  what 
they  sought  to  accomplish  was,  that  the  plaintiffs  might  acquire 
the  security  and  advantage  of  a  specialty,  but  agree,  by  a  separate 
independent  instrument,  to  which  the  bond  in  no  respect  refers, 
that  the  bond  should  not  have  the  legal  consequence  and  effect 
which  the  law  imperatively  attaches  to  it.  It  was  to  be  a  bond, 
but  without  the  inseparable  incident  of  extinguishing  the  lower 
remedy  against  the  obligor  for  the  simple  contract  debt ;  and  for 
this  purpose  it  is  declared,  not  in  the  bond  but  in  a  separate 
instrument,  that  the  bond  should  be  deemed  a  collateral  security 
only,  and  that  all  remedies  should  remain  for  the  simple  contract 
debt  as  if  the  bond  had  not  been  taken.  Whether  the  parties 
have  succeeded  in  obtaining  the  benefit  of  the  bond,  and  excluding 
the  ordinary  legal  consequence  of  extinguishing  the  simple  con- 
tract remedy,  may  possibly  be  a  question  at  the  hearing,  not 
unaccompanied  with  difiiculty. 

Many  of  the  points  which  have  been  argued  before  me  *do  not 
appear  to  have  been  pressed  upon  the  attention  of  the  Master  of 
the  Rolls,  who,  notwithstanding,  appears  to  have  acceded  to  the 
application  reluctantly.  I  am  of  opinion  that  the  case  upon  the 
whole  record  presents  too  much  doubt  as  to  the  plaintiffs'  right  to 

(a)  Litt.  190;  see  also  Yin.  Abr.  tit.  Release,  G.  a.  pL  4;  Bac.  Abr.  tit. 
Belease,  G.  p.  625. 

(6)  2  Brod.  &  B.  38.  (c)  Yin.  Abr.  tit.  Extinguishment,  B.  pi.  8. 
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a  decree,  to  warrant  the  possession  of  the  property  being  dis- 
turbed. 
*  412  *  It  is  unnecessary  to  do  more  than  to  state  that  the 
granting  a  receiver  is  a  matter  of  discretion  to  be  governed 
by  a  view  of  the  whole  circumstances  of  the  case;  one  most 
material  of  which  circumstances  is  the  probability  of  the  plaintiff 
being  ultimately  entitled  to  a  decree.^  In  this  case  many  of  the 
important  points  arise  upon  the  construction  of  the  deeds,  and  not 
upon  disputed  facts ;  and  I  repeat  that  in  my  opinion  that  con- 
struction is  attended  with  too  much  doubt  and  difficulty  to  cntifle 
the  plaintiff  to  a  receiver.  The  order  must,  therefore,  be  dis- 
charged.2 

'  Ante,  378  and  cases  cited  in  note. 

'  An  appeal  was  taken  in  this  case  to  the  House  of  Lords,  and  the  decree  was 
affinned,  with  some  expressions  of  dissent  from  the  views  of  Lord  Truro  in 
regard  to  the  question  whether  a  creditor  may  give  time  to  a  principal  debtor 
without  prejudicing  his  right  against  the  surety,  provided  he  expressly  reserves 
such  right.    4  H.  L.  Cas.  997,  1037. 
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On  the  28th  March,  1851,  The  Right  Honorable  Henry  Baron 
liANGDALE  surrendered  the  office  of  Master  and  Keeper  of  the 
Rolls  and  Records  in  Chancery :  his  Lordship  was  succeeded  by 
Sir  John  Romilly,  Knight,  her  Majesty's  Attorney-General.  Sir 
A.  B.  GocKBURN,  Knight,  her  Majesty's  Solicitor-Greneral,  was 
thereupon  appointed  to  be  her  Majesty's  Attorney-General  in  the 
place  of  Sir  John  Romilly  ;  and  William  Page  Woody  Esq.,  Q.  C., 
was  appointed  to  be  her  Majesty's  Solicitor-General  in  the  place  of 
Sir  A.  B.  Cogkburn,  and  was  subsequently  knighted. 

On  the  2d  April,  1851,  George  James  Turner ,  Esq.,  Q.  C.,  was 
by  letters-patent  passed  under  the  Great  Seal,  appointed  to  be  a 
Vice-Chancellor  in  the  place  of  Sir  James  Wioram,  Knight,  re- 
signed, and  was  subsequently  knighted. 

In  July,  1861,  James  Campbell,  Esq.,    T.  ChandlesSy  Esq.,  W. 

Elmsley,  Esq.,  J.  W.  Willcocky  Esq.,  W.  Coulson,  Esq.,  W.  T.  S. 

Daniel,  Esq.,  J.  Baity,  Esq.,  B.  8.  Follett,  Esq.,  W.  B.  Glasse, 

Esq.,  B.  JD.  Craig,  Esq.,  and  James  Anderson,  Esq.,  were  appointed 

of  her  Majesty's  counsel. 
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1851.    Jannaiy  25,  27,  28,  29. 

« 

Wbere  the  right  to  property,  which  is  the  subject  of  litigation,  depends  on  ques- 
tions to  be  decided  at  hiw,  the  jurisdiction  in  equity  to  grant  a  receiver  is 
only  to  be  exercised  when  there  is  a  reasonable  probability  of  success,  and 
the  property,  the  subject  of  the  suit,  is  in  danger.* 

A  testator  executed  two  wills,  one  in  1815  and  the  other  in  1818.  The  plaintiff 
claimed  as  devisee  under  the  former  will,  and  impugned  the  validity  of  the 
latter  will,  on  the  ground  of  the  mental  incapacity  of  the  testator ;  the  de- 
fendant was  in  possession  under  the  latter  will,  which  he  had  established 
against  the  heir-at-law  in  a  suit  to  which  the  plaintiff  was  not  a  party.  The 
legal  estate  being  outstanding,  the  plaintiff  filed  his  bill  in  this  Court  to 
remove  the  impediments  to  his  proceeding  at  law  to  set  aside  the  will  of  1818. 
The  trial  having  taken  place,  and  resulting  in  a  verdict  for  the  plaintiff,  held, 
that  inasmuch  as  the  verdict,  unless  confirmed  by  judgment,  was  of  no  legal 
value,'  and  as  the  defendant  was  in  possession  under  the  sanction  of  the 
Court,  and  such  possession  was  not  shown  to  have  been  obtained  by  violence 
or  wrong,  the  plaintiff  was  not  entitled  to  a  receiver,  and  the  fact  that  the 
legal  estate  in  the  property  was  outstanding  in  trustees,  was  immaterial  to 
the  question.' 

This  was  a  motion  on  the  part  of  William  Arnold  Bainbrigge, 
one  of  the  defendants  to  the  suit,  to  discharge  or  yary  an  order  of 
the  Master  of  the  Rolls  made  on  the  11th  January,  1851,  for  the 
appointment  of  a  receiver  over  the  estates  in  the  pleadings  men- 
tioned, under  the  following  circumstances. 

Thomas  Bainbrigge,  the  testator  in  the  cause,  executed  two  wills, 
one  in  1815,  and  another  in  1818 ;  the  plaintiff  Thomas  Parker 
Bainbrigge  (who  was  nephew  of  the  testator)  claimed  as  devisee 
under  the  former  will,  and  impugned  the  validity  of  the  latter  will, 
under  which  the  defendant  W.  A.  Bainbrigge  was  the  devisee. 
The  defendant  had  established  his  title  under  this  will  as  against 
the  heir-at-law  of  the  testator,  and  was  accordingly  in  possession 
of  the  estates  under  the  decree  of  the  Court,  but  the  plaintiff  was 
not  a  party  to  the  suit.  The  estates  under  both  wills  had  been 
devised  to  trustees,  one  of  whom  was  the  same  person  under  both 
devises,  and  in  the  suit  to  establish  the  will  an  order  had  been 
made  for  the  appointment  of  new  trustees,  and  for  the  conveyance 

'  Seepostf  420  and  cases  in  note  (1).  '  Se^post,  420  and  note  (2). 

•  See  Carrow  ©.  Ferrior,  L.  R.,  3  Ch.  Ap.  719. 
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by  the  old  trustees  of  the  trust  estates  upon  the  trusts  of  the  will 
of  1818. 

*  414       *  The  plaintiff  had  brought  an  ejectment  soon  after  the 

accruer  of  his  title,  but  upon  ascertaining  that  the  legal 
estate  in  the  premises  was  outstanding,  the  present  suit  was  in- 
stituted for  the  purpose  of  removing  the  legal  objection  to  his  pro- 
ceeding at  law,  and  of  setting  aside  the  will  of  1818,  as  having 
been  obtained  by  undue  influence,  and  on  the  ground  of  the  mental 
incapacity  of  the  testator.  A  motion  for  a  receiver  was  soon 
afterwards  made  by  the  plaintiff,  but  it  was  arranged  between  the 
parties  that  that  motion  should  stand  over  until  after  the  result  of 
the  trial  at  law.  The  present  plaintiff  having  obtained  a  verdict, 
the  motion  for  a  receiver  was  thereupon  renewed  before  the  Mas- 
ter of  the  Rolls,  who  granted  the  application.  The  defendant 
appealed  from  that  order. 

Before  the  appeal  motion  came  on  to  be  heard,  and  pending  a 
motion  for  a  new  trial  by  the  defendant, 

Januaiy  25, 

Mr.  jB.  Palmer  applied  to  the  Lord  Chancellor  to  stay  proceed- 
ings under  the  order  of  the  Master  of  the  Rolls,  until  the  appeal 
motion  was  disposed  of. 

Mr,  Bethell  for  tibe  plaintiff  objected  that  the  application  should 
have  been  made  to  the  Master  of  the  Rolls  under  the  46th  order 
of  April,  1828. 

Mr.  R.  Palmer  in  reply  submitted  that  all  the  orders  of  the 
Court  were  in  its  discretion,  and  referred  to  the  21st  order  of 
May,  1845,  and  to  the  cases  of  Boehm  v.  De  Tastety  (a)  Wood  v. 
Griffith,  (6)  Llot/d  v.  Wait,  (c) 

*  415       *  The  Lord  Chancellor  observed  that  there  was  a  dis- 

cretionary power  in  the  Court  to  sanction  a  departure  &om 
its  rules,  but  that  such  a  discretion  was  not  to  be  lightly  exercised. 
His  Lordship  then  said  that  under  the  circumstances  the  appeal 
motion  might  be  advanced,  adding  that  if  it  had  been  necessary  he 

(a)  1  y.  &  B.  828.  (6)  19  Yes.  660.  (c)  4  M.  &  0.  267. 
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would,  in  the  mean  time,  have  restrained  the  plaintiff  from  further 
proceeding  under  the  order  of  the  Master  of  the  Bolls. 

January,  27. 

The  appeal  motion  now  came  on  to  be  heard ;  and  during  the 
argament  the  rule  for  a  new  trial  of  the  action  at  law  was  made 
absolute. 

Mr,  R,  Palmer  and  Mr,  J,  V,  Prior ^  for  the  defendant,  in  support 
of  the  application.  —  The  Master  of  the  Rolls  has  founded  his  order 
for  the  receiver  on  the  fact  of  the  verdict  having  been  obtained, 
but  until  that  verdict  has  ripened  into  a  judgment,  it  is  no  ad- 
judication of  the  question,  and  is  not  entitled  to  any  consideration 
whatsoever.  The  defendant  is,  and  has  been  for  several  years,  in 
possession  of  the  estates,  and,  in  the  absence  of  fraud  or  of  any 
facts  raising  a  primd  facie  case  against  the  will  under  which  he 
claims,  his  possession  ought  not  to  be  disturbed.  Where  the  ques- 
tion, as  in  the  present  instance,  depends  on  the  validity  of  a  title, 
that  title  being  either  equitable  or  legal,  all  that  the  Court  will  do 
is  to  aid  a  party  in  trying  his  right,  and  it  will  not  prejudge  the 
case  by  putting  him  in  a  better  position  than  if  he  had  the  legal 
title ;  Vice  v.  Thomas^  (a)  Pemberton  v.  Pemberton,  (6)  Dor- 
mer V.  Fortescue^  (<?)  Blomfield  v.  Eyre^  (d)  Strickland  v. 
*  Strickland^  (je)  Armitage  v.  Wadsworth^  (jg)  Reynolds  v.  *  416 
Jon^s ;  (JC)  the  most  that  the  Court  does  under  such  circum- 
stances is  to  protect  property  whether  legal  or  equitable  pendente 
.  lUe^  but  unless  the  title  of  the  plaintiff  is  established,  he  has  no 
lociis  stflndi  in  this  Court.  Janes  v.  Jones^  (t)  Davenport  v.  Davenr 
party  (i)  Haig'k  v.  Jaggar,  (I)  There  may  be  cases,  under  very 
special  circumstances,  where  the  Court  has  interfered  before  the 
right  is  established,  as  in  cases  of  account,  and  such  as  relate  to 
patents,  but  if  the  right  itself  is  the  sole  matter  of  dispute,  no 
injunction  will  be  granted.    JHill  v.  Thompson^  (m)  Pillsworth  v. 

(a)  4  Y.  &  C.  688.  (e)  6  Beav.  77. 

(6)  13  Yes.  290.  (g)  1  Madd.  189. 

(o)  3  Atk.  124.  (h)  2  S.  &  S.  206. 

Id)  8  Beav.  260. 

(0  3  Mer.  161.  See  S.  C,  7  Hare.  219  n. 

(A;)  7  Hare,  217.  («)  8  Mer.  622. 

(Z)  2  CoU.  231. 
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Hopton^  (a)  Smith  v.  Collyer^  (b)  Norway  v.  Rowe^  (c)  Knight  v. 
Duplessis,  (rf)  Middleton  v.  SherbumCy  (c)  Buddand  v.  SouUenj  (g-) 
GoUard  v.  Allison,  (A) 

JUr.  Bethell  and  Jfr.  Webster  contra,  atibmitted  that  as  neither 
the  plaintiff  nor  the  defendant  had  the  legal  title,  the  present  case 
was  distinguishable  from  all  the  cases  which  had  been  cited  in 
support  of  the  appeal ;  that  the  mere  fact  of  the  defendants  being 
in  possession  ought  not  to  be  regarded,  inasmuch  as  that  posses- 
sion was  obtained  by  force  of  a  decree  in  a  suit  to  which  the 
plaintiff  was  no  party;  that  the  presumption  in  favour  of  the 
plaintiff's  title  was  strengthened  by  the  verdict;  that  all  which 
the  plaintiff  desired  was  that  the  Court  should  act  as  it  was 
the  duty  of  the  trustees  to  act,  after  notice  of  the  verdict, 
*  417  by  receiving  *  the  rents  and  profits  for  the  party  who  might 
ultimately  prove  to  be  the  rightful  owner ;  and  that, under  cir- 
cumstances like  the  present,  it  was  the  constant  practice  of  this  Court 
to  preserve  the  property  until  the  hearing  of  the  cause.  Metcalfe  v. 
Pulvertofty  (t)  Davis  v.  The  Duke  of  Marlborough^  (Je)  StUwell  v. 
WiUcins,  (l)  Skip  v.  Harwood^  (m)  Mordaunt  v.  Hooper^  (n)  Clegg 
V.  Fishwick^  (p)  Ridgway  v.  Roberts ^(jpi)  Hilton  v.  The  Earl  of 
Granville,  (ji) 

They  also  cited  and  commented  upon  the  cases  of  Clark  v. 
Dew^  (r)  Lancashire  v.  Lancashire ^(^%)  Hargrave  v.  Hargrave^Q) 
The  Universities  of  Oxford  and  Cambridge  v.  Richardson^  (u) 
Spottiswoode  v.  Clarke^  (y)  Stevens  v.  Keating,  (w) 

Mr.  R.  Palmer^  in  reply.  —  Since. this  motion  has-been  opened,, 
the  rule  for  a  new  trial  of  the  action  has  been  moved  for  and  made 
absolute,  which  proves  our  contention  as  to  the  worthlessness 
of  the  verdict  per  se. 

(a)   6  Ves.  61.  (n)  1  Amb.  311. 

(6)   8  Ve«.  89.  (o)  1  Mac.  &  G,  294. 

(c)    19  Vea.  144.  (p)  4  Hare,  106. 

Id)   1  Ves.  324;  S.  C,  2  Ves.  360.  Iq)  Or.  &  P.  283. 

(0   4  Y.  &  C.  368.  (r)    1  Russ.  &  M.  103. 

(g)  4  Y.  &  C.  873  n.  («)   9  Beav.  120. 

(h)  4  M.  &  C.  487.  (0    d  Beav.  649. 

(t)    1  V.  &  B.  180.  (m)   6  Ves.  689. 

(it)  2  Swanst.  108.  (o)   2  Phil.  164. 

(Z)  Jacob,  280.  (w)  2  Phil.  833. 
(m)  3  Atk.  664. 
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January  29. 

The  Lord  Chancellor.  —  It  is  admitted  that  if  the  will  of  1818 
under  which  the  defendant  claims  can  be  substantiated  as  a  valid 
will,  the  plaintiff  has** no  case.  The  validity  of  the  will  is  a 
question  which,  from  its  nature,  must  b6  decided  at  law.  It 
appears  that  the  defendant  has  been  in  possession  *  for  some  *  418 
time  under  that  will,  and  that  shortly  after  the  death  of 
tiie  testator,  which  was  a  few  days  after  the  execution  of  that  will, 
a  bill  was  filed  in  this  Court  against  the  heir-at-law  of  the  testator, 
with  a  view  of  establishing  that  will,  which  was  accordingly 
established  in  that  suit ;  but  the  plaintiff  is  not  affected  by  that 
decision,  because  at  that  time  he  had  no  interest  in  the  will  such 
as  made  him  a  necessary  party  to  the  suit ;  and  I  do  not  find  any 
circumstance  occurring  since  his  title  accured,  which  could*  be 
imputed  to  him  as  a  delay  affecting  his  right  to  the  fiill  •  consider- 
ation of  the  merits  of  his  case  in  this  Court.  He  has  brought  an 
ejectment  to  recover  possession  of  part  of  the  property,  but  it 
appearing  that  the  legal  estate  was  outstanding,  it  was  necessary 
for  him  to  come  to  this  Court  in  order  that  he  might  safely  go  to 
trial  upon  the  only  question  really  in  contest  between  him  and 
the  defendant;  namely,  the  validity  of  the  will  of  1818.  The 
parties  then  proceeded  to  trial ;  the  plaintiff,  after  a  long  trial, 
obtained  a  verdict,  and  the  notice  of  motion  for  the  receiver,  which 
,  had  stood  over  by  arrangement,  was  immediately  renewed ;  that 
notice  of  motion,  in  its  terms,  appears  to  have  been  founded  on  the 
fact  of  the  verdict  having  been  obtained.  The  verdict,  however, 
gave  no  authority  whatever  to  make  any  such  motion,  for  the 
verdict,  until  confirmed  by  judgment,  was  of  no  legal  value,  and 
was  entitled  to  no  consideration  at  all  unaccompanied  by  other 
facts :  no  such  other  facts  exist  in  this  case.  No  Court,  that  I  am 
aware  of,  would,  for  a  moment,  act  or  deal  with  a  verdict,  or  con- 
sider it  entitled  to  any  weight,  until  confirmed  by  judgment. 
That,  however,  appears  to  have  been  the  ground  of  the  motion 
before  the  Master  of  the  Rolls.  The  arrangement  made  previously 
to  the  trial,  that  that  motion  should  stand  over  until  after  the 
trial,  meant  of  course  after  a  trial  and  verdict  confirmed  by 
a  judgment,  *  for  up  to  that  time,  I  repeat,  the  verdict  *  419 
amounted  to  nothing.  The  verdict  however  was  not  only 
imperfect  and  insufficient  for  any  legal  purpose,  but,  in  truth,  at 
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the  time  when  the  appeal  motion  came  before  me,  a  rule  for  a 
new  trial  was  depending  before  the  Court  of  Common  Pleas,  and 
while  this  case  has  been  arguing  before  me,  that  rule  has  been 
made  absolute. 

I  haye,  therefore,  to  look  at  the  circumstances  under  which  this 
case  was  presented  to  the  Master  of  the  Bolls  when  the  order  was 
made  for  a  receiver,  and  I  am  also  to  consider  whether  any  circum- 
stances are  introduced  now  before  me,  in  addition  to  those  which 
were  before  the  Master  of  the  Rolls,  which  (even  if  I  come  to  the 
conclusion  that  the  order  cannot  be  sustained  upon  the  grounds 
that  then  existed)  should  induce  me  to  say  that  such  an  order  is 
fit  and  proper  now  to  be  made,  coupling  the  £Eicts  which  have  been 
since  brought  before  the  Court  with  those  that  were  brought  before 
the  Master  of  the  Bolls. 

Now,  it  appears  to  me,  that  the  jurisdiction  of  the  Court  to  grant 
a  receiver  cannot  be  denied,  nor  do  I  understand  it  to  be  denied. 
There  are  few  cases  that  can  be  stated  in  which  the  Court  has  not 
jurisdiction,  when  it  is  essential  to  the  justice  of  the  case  to  inter- 
fere to  preserve  the  property  for  the  party  entitled.^  But  that  ju- 
risdiction is  governed  by  circumstances  applicable  to  the  different 
stages  of  proceedings  and  to  different  cases  ;  but  when  the  parties 
are  litigating  the  right  to  property,  and  the  litigation  depends  upon 
questions  then  to  be  decided  at  law,  what  are  the  circumstances  in 
which  the  jurisdiction  is  to  be  exercised,  and  is  properly  applicable 
in  granting  a  receiver  ?  There  are,  I  apprehend,  two  grounds,  and 
two  only  :  first,  that  there  is  a  reasonable  probability  of  suo- 
*420  cess  *on  the  part  of  the  plaintiff;  and,  secondly,  that  the 
property,  the  subject  of  the  suit,  is  in  danger.^  This  mo- 
tion, however,  is  made  against  a  party  who  is  in  possession  ;  that 
possession  is  not  shown  to  have  been  obtained  by  violence  or  by 
wrong,  using  the  word  "  wrong "  in  the  sense  of  being  without 
colour  of  title,  but  under  the  sanction  of  the  Court.  What, 
under  such  circumstances,  is  it  proper  for  me  to  presume  ?  What 
is  tiie primd facie  case  as  far  as  concerns  his  title?  Am  I  wai^ 
ranted  in  presuming  that  the  will  under  which  he  claims  is  bad  or 
good  ?    I  apprehend  I  ought  to  presume,  until  I  have  the  case  so 

>  2  Dan.  Cfa.  Pr.  (4di  Am.  ed.)  1724;  Starch  v.  Young,  5  Beav.  657; 
Oheever  v.  Rut  and  Burl.  R.R.  Co.,  39  Yt.  6o8. 

'  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1725,  and  cases  in  (S)  and  (4). 
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before  me  as  to  enable  me  judicially  to  form  an  opinion  upon  the 
subject,  tiiat  the  will  is  good. 

This  Court  ought  not,  in  any  case,  to  disturb  the  possession  of  a 
party  who  stands  upon  his  legal  title,  without  a  reasonable  probsr 
bility  that  the  plaintiff  will  ultimately  succeed.  I  consider,  there- 
fore, that  one  indispensable  ground  for  the  exercise  of  the 
jurisdiction  is  the  reasonable  probability  shown  to  the  Court 
that  the  parties  claiming  to  disturb  the  possession  will  ultimately 
establish  a  title  to  it.^  I  do  not  see  any  such  reasonable  probabil- 
ity here  ;  not  at  all  using  that  expression  to  prejudice  the  plain- 
tiff's title,  or  to  express  any  opinion  upon  it ;  his  case  may  be  the 
strongest  that  ever  was  presented ;  it  may,  when  it  comes  to  be  laid 
before  the  proper  tribunal,  entitle  him  to  a  verdict  without  any 
doubt  or  hesitation ;  but  I  have  not  the  materials  before  me  to 
warrant  me  in  coming  to  that  conclusion. 

The  Master  of  the  Bolls  seems  to  have  acted  upon  the  impres- 
sion of  the  verdict ;  his  attention  does  not  appear  to  have  been 
called  to  the  fact  that,  until  judgment  has  been  entered 
upon  the  verdict,  it  really  *  is  a  document  to  which  the  law  *  421 
gives  no  credit  at  all,  and  which  is  not  receivable  in  evi- 
dence ;  for  you  can  only  produce  a  nisi  prius  record  and  the  postea 
to  prove  that  a  trial  took  place.  It  is  not  even  evidence  of  what 
was  the  result  of  the  trial,  or  of  the  verdict.^  The  verdict,  how- 
ever, appears  to  have  been  the  main  ground  of  the  motion  and  of 
the  order  appealed  against.  I  think  that  the  order  was  founded 
on  a  misimpression,  and  that  that  verdict  was  not  in  a  state  proper 
to  be  used  for  any  such  purpose.    Looking,  therefore,  to  whether 

1  See  Owen  v.  Homan,  ante,  378,  412 ;  15  Jur.  339,  346 ;  affirmed,  4  H.  L. 
Gas.  997 ;  17  Jur.  861 ;  Coope  v.  Cresswell,  12  W.  B.  299,  V .  C.  K. ;  2  Dan. 
Oh.  Pr.  (4th  Am.  ed.)  1717  and  note  (4),  1725 ;  Earl  Talbot  v.  Hope  Soott,  4  K. 
A  J.  96 ;  4  Jur.  N.  S.  1172 ;  Wright  v.  Wilkin.  7  W.  B.  337,  V.  C.  K. 

'  A  verdict  upon  an  issue,  ordered  by  a  Court  of  Equity,  is  not  final  upon 
the  facts  it  finds,  nor  binding  upon  the  judgment  of  the  Court,  unless  it  is  sanc- 
tioned and  adopted  by  the  Court  upon  the  subsequent  hearing  on  the  merits. 
Allen  o.  Blunt,  3  Story,  742.  And,  in  this  same  case,  Mr.  Justice  Stort  said : 
*' Indeed,  I  entertain  great  doubts,  whether  a  verdict  given  in  a  suit  at  law  is 
ever  evidence  of  any  thing  but  the  fact  that  it  was  rendered,  unless  a  judgment 
has  been  duly  rendered  thereon ;  for  judgment  may  have  been  arrested  thereon, 
or  a  new  trial  granted,  and  then  the  verdict  would  become  a  nullity."  See  Bich- 
ardson  o.  Parsons,  1  Har.  &  J.  253 ;  Bidgeley  v.  Spencer,  2  Binn.  70 ;  Green  t;. 
Stone,  1  Har.  &  J.  405 ;  Donaldson  v,  Jude,  2  Bibb,  60 ;  Bagan  o.  Kennedy, 
1  Overton,  94 ;  2  Dan.  Ch.  Ft.  (4th  Am.  ed.)  1147,  note  (10). 
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the  suit  would  have  been  sufficient  of  itself  independently  of  that 
verdict,  or  whether  there  was  a  proper  ground  for  the  exercise  of 
the  jurisdiction  on  the  particular  reasoning  which,  I  am  induced  to 
believe,  led  to  the  order  being  made,  I  think  that  order  cannot  be 
supported. 

His  Lordship  here  commented  on  the  affidavits  as  to  certain 
alleged  acts  of  waste,  and  as  to  the  alleged  insolvency  of  the 
defendant,  neither  of  which  allegations  was  substantiated ;  and, 
in  conclusion,  said:  With  regard  to  the  argument,  as  to  the  effect 
of  there  being  trustees  in  this  ease,  I  do  not  think  that  affects  tiie 
present  question  at  all,  and,  for  this  reason,  because  there  is  no 
doubt  that  if  the  plaintiff  ultimately  establishes  his  title,  that  the 
trustees  would  be  held  to  retain  the  estate,  and  their  right  or  title 
or  interest  in  the  estate  would  be  in  them  as  trustees  for  the 
plaintiff;  but  they  will  only  be  trustees  for  the  plaintiff  when  the 
plaintiff  has  established  his  legal  title.  For  the  reasons,  therefore, 
that  I  have  stated,  I  think  the  order  for  the  receiver  cannot  be 
supported,  and  must  be  ^discharged. 


♦422  WATTS  v.  JEFFERYES.^ 

1S61.    February  19. 

A  judgment  creditor,  on  ascertaining  that  a  sum  of  money  was  about  to  be  paid  ' 
in  a  cause  to  his  debtor,  applied  hj  petition  to  the  Court  that  the  sheriff 
nught  be  at  liberty  to  seize  in  the  Accountant-General^s  office,  a*  check  by 
means  of  which  the  sum  of  money  was  to  be  paid  out  to  the  debtor :  Hdd, 
that  under  the  12th  section  of  the  1  &  2  Vict.  c.  110,  the  check  was  liable 
to  seizure,  and  that  inasmuch  4is  the  check  was  in  the  hands  of  the  Account- 
ant-Greneral,  the  application  to  the  Court  was  proper." 

This  was  an  appeal  petition  seeking  to  discharge  an  order  of  the 
yice-Ghancellor  Knight  BBroE,  dismissing  the  original  petition 
with  costs  under  the  following  circumstances :  — 

R.  Beece,  the  petitioner,  had  recovered  judgment  on  a  bond 

»  S.  C„  16  Jut.  788. 

'  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1040,  1041,  1694 ;  Whitfield  v,  Prickett, 
13  Sim.  259;  Wells  v.  Gibbs,  22  Beay.  204;  Lord  Hastings  v.  Beavan,  10  W. 
B.  206,  L.  JJ. 
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given  by  A.  Taylor  for  the  arrears  of  an  annuity  which,  with  the 
costs,  amounted  to  381Z.  12^.  7(/.,  and  in  respect  of  which  judg- 
ment had  been  duly  entered  up.  By  an  order  made  in  the  suit,  a 
sum  of  500Z.  had  been  ordered  to  be  paid  to  A.  Taylor,  in  satisfac- 
tion of  the  arrears  of  a  certain  annuity  to  which  he  was  entitled 
under  the  will  of  the  testator  in  the  cause. 

On  the  27th  November,  1860,  R.  Reece  issued  a  writ  of  Ji.  fa. 
upon  the  judgment  directed  to  the  sheriff  of  Middlesex,  to  levy  the 
sum  of  425/.  5s.  lOd.  then  due  upon  the  judgment.  On  the  28th 
November,  R.  Reece  presented  a  petition  which,  after  stating  that 
he  had  only  lately  discovered  that  there  was  theii  in  the  hands  of 
the  Accountant-Greneral,  or  that  he  was  about  to  draw  a  check  on 
the  Bank  of  England  for,  600/.  to  be  paid  to  A.  Taylor,  who  was 
abroad,  and  had  no  other  property  but  the  check  in  this  country 
on  which  execution  could  be  levied,  prayed  that  the  Accountant- 
General  might  be  ordered  not  to  deliver  over  the  check  to  A. 
Taylor,  his  solicitors  or  agents,  or  any  of  them,  and  that  he  might 
be  directed  to  deliver  the  same  to  the  sheriff  of  Middlesex,  or  allow 
the  sheriff  to  take  or  seize  the  same  under  the  writ  of  ^. 
fa.  An  *  interim  order  was,  on  that  occasion,  obtained  by  *  428 
the  petitioner,  that  the  check  should  not  be  delivered  out 
till  the  3d  December,  which  was,  by  arrangement,  subsequently  ex- 
tended to  the  2d  day  after  Hilary  term,  1851,  which  happening  to 
fall  on  a  Sunday,  on  the  following  day,  when  the  order  staying  the 
delivery  out  of  the  check  had  expired,  A.  Taylor  gave  a  power  of 
attorney,  to  receive  the  check,  to  one  Chauntler,  who  accordingly 
obtained  the  delivery  out  of  the  check,  but  on  ascertaining  the 
facts  of  the  case,  returned  it  to  the  oflBce  of  the  Accountant- 
Gteneral. 

The  petition  came  on,  ultimately,  to  be  heard  before  the  Vice- 
Chancellor  Knight  Bruce  on  the  11th  February,  1851,  who  dismissed 
it  with  costs,  but  in  order  to  give  the  petitioner  an  opportunity  of 
appealing  from  his  decision,  the  check  was  not  to  be  delivered 
out  till  the  18th  February.  In  the  interval,  it  was  arranged  that 
the  check  should  remain  in  the  custody  of  the  Accountant-Gen- 
eral, to  abide  the  result  of  the  petition  to  the  Lord  Chancellor. 

Mr  Bacon  and  Mr  Smythe^  in  support  of  the  appeal  petition, 
contended  that  under  the  provisions  of  the  12th  section  of  the  1 
Sc  2  Vict.  c.  110,  a  creditor  was  entitled  to  seize,  by  virtue  of  the 

[  829  ] 


*  428  *  CASES  IN  CHANCEBT.      ' 

writ  oi  fi.fa.  to  be  sued  out,  ^^  any  money  or  bank-notes,  and  any 
checks  "  belonging  to  his  debtor,  and  that,  in  the  present  instance, 
therefore,  the  check  in  the  hands  of  the  Accountant-Gteneral  was 
expressly  subject  to  the  satisfaction  of  the  petitioner's  debt ;  that 
it  was  clearly  the  intention  of  the  legislature  in  the  Act  1  A  2 
Yict.  c.  110,  and  in  the  subsequent  Act  8  &  4  Yict.  c.  82,  to 
enlarge  the  ^wers  of  creditors,  and  to  enable  them  to  attach 

every  sort  of  property  belonging  to  their  debtors,  and  that 
*  424    it  was  only  consistent  with  the  *  principles  of  this  Court  to 

aid  a  creditor  in  enforcing  a  judgment  of  the  Courts  of  or- 
dinary jurisdiction  if  the  creditor  had  sued  out  execution.  Mit.  PL 
pp.  126,  188,  ed.  4.  They  also  referred  to  HuUces  v.  Day^(ji) 
Mobmson  v.  Wood.  (&) 

Mr.  W.  Page  Wood  and  Mr.  Welfordy  contra.  —  The  only  remedy 
which  a  person  situated  as  the  petitioner  in  this  case  is,  having  the 
assignment  of  a  chose  in  action  is  by  bill.  Johnson  v.  Chip- 
pindall,  (c)  Whitfield  v.  Prickettj  Ex  parte  Brookes,  (rf)  Inde- 
pendently of  the  statute,  it  is  clear  that  the  petitioner  has  no 
remedy,  for  a  right  of  action  cannot  be  sequestrated.  Simmonds  v. 
iord  Kinnaird.  (e)  In  the  case  of  Brown  v.  Pcrrott,(g')it  was 
held  that  a  creditor  could  not  levy  execution  on  the  purchase- 
money  of  an  estate  sold  by  his  debtor. 

Mr.  Bacon  in  reply. 

[In  the  course  of  the  argument,  the  Lord  Chancellor  referred 
to  Robinson  v.  Peace j  (A)  and  Wood  v.  Wood,  (i)  ] 

The  Lord  Chancellor.  —  K  this  application  fails,  I  think  the 
legislature  will  have  failed  in  accomplishing  its  object :  that  object, 
as  to  be  collected  from  the  two  Acts  which  have  been  cited,  was  to 
give  a  judgment  creditor  the  fullest  remedy  over  all  the  personal 
property  of  his  debtor.  The  12th  section  of  the  1  &  2  Yict.  c. 
110  does  not  in  terms  comprise  the  particular  case  of  money 
standing  in  the  name  of   tiie    Accountant-Genei*al,  but  the  3 

(a)  10  Sim.  41.  («)  4  Yea.  786. 

.     (6)  6  Beav.  388.  (g)  4  Beav.  685. 

(c)  2  Sim.  65.  (A)  7  DowL  Pr.  Ca.  9S. 

(d)  13  Sim.  269.  (t)  4  Q.  B.  397. 
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&  4  Vict.  *  c.  82  was  passed  with  the  view  of  rendering  all    *  425 
the  property  of  a  debtor,  which  was  so  situated  as  not  to  be 
reached  under  the  former  Act,  available  for  the  purpose  of  satisfy- 
ing the  debts  of  his  judgment  creditor. 

His  Lordship  here  went  through  the  facts  of  the  case,  and 
observed,  that  the  petition  was  presented  before  the  check  was 
actually  drawn,  and  very  properly,  in  order  to  avoid  'any  interfer- 
ence by  the  sheriff  with  the  Accountant-General,  which  could 
never  be  permitted.  His  Lordship  added,  that  since  the  petition 
was  presented  the  check  had  been  drawn,  and  was  then  ready  to 
be  delivered  to  the  party  entitled  to  apply  for  it ;  and  after  advert- 
ing to  the  circumstances  under  which  the  check  was  then  in  the 
Accountant-General's  hands,  concluded  by  expressing  his  opinion 
that  the  check  must  be  considered  as  belonging  to  the  judgment 
debtor;  that  under  such  circumstances  the  Court  would  not  be 
astute  in  finding  out  technical  objections  to  deprive  the  creditor  of 
the  remedy  which  it  was  manifestly  the  object  of  the  legislature 
to  confer  on  him ;  that  that  part  therefore  of  the  petition  which 
prayed  that  the  sheriff  might  be  allowed  to  seize  the  check  must 
be  granted,  and  the  order  of  the  Yice-Ghancellor  dismissing  the 
petition  must  be  discharged  with  costs. 


♦TAYLER  V.  TAYLER.  ♦426 

In  the  Matter  of  JOECN  TAYLER,  a  Lunatic. 
TAYLER  V.  MILLER. 

1851.    April  16,  28. 

Costs  of  a  commission  of  lunacy,  which  had  been  taxed  during  the  lifetime  of  the 
lunatic,  ordered  to  be  paid  aft^  his  death,  out  of  funds  to  which  he  was 
entitled,  and  which  at  his  death  were  standing  to  the  credit  of  a  cause  to 
which  he  was  a  party. 

This  was  the  petition  of  T.  B.  Alderson,  the  committee  of  the 
person  and  estate  of  John  Tayler,  the  late  lunatic,  and  of  his  two 
surviying  sons  Alfred  and  William  Tayler ;  and  it  prayed,  inter 
alia,  that  a  sum  of  28352.,  which  was  composed  of  certain  taxed 
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sums  payable  in  respect  of  the  commission  of  lunacy  in  the  peti* 
tion  mentioned,  and  of  other  sums  declared  to  be  payable  out  of 
the  lunatic's  estate,  might  be  raised  by  a  sale  of  two  several  sums 
of  3000Z.  bank  stock,  and  25007.  consols,  which  were  standing  to 
the  credit  of  the  cause  of  Tayler  v.  Tayler. 

The  following  were  the  facts.  On  the  17th  June,  1836,  the  suit 
of  Tayler  v.*  Tayler  was  instituted  by  the  late  John  Tayler  pre- 
viously to  his  lunacy,  against  his  son  Richard  Tayler,  since  de- 
ceased, for  the  purpose  of  obtaining  a  retransfer  of  the  two  sums 
of  3000Z.  bank  stock,  and  2500/.  consols,  which  had  theretofore 
been  transferred  into  the  joint  names  of  himself  and  of  his  son 
Richard  Tayler,  and  on  the  24th  July,  1838,  an  order  was  made  in 
that  suit  for  the  transfer  of  the  two  funds  into  Court. 

In  November,  1838,  Richard,  Alfred,  and  William  Tayler,  the 
three  sons  of  John  Tayler,  presented  a  petition  for  a  commission 
of  lunacy  against  their  father,  and  on  the  12th  January, 
♦427  1839,  John  Tayler  was  found  *a  lunatic  from  the  10th 
October,  1836.  On  the  16th  August,  1839,  the  Master,  in 
pursuance  of  a  reference  in  that  behalf,  certified  that  it  would  be 
proper  to  allow  the  whole  of  the  annual  dividends  of  the  funds  in 
Court  for  the  maintenance  of  the  lunatic. 

Richard  Tayler  died  in  October,  1839,  whereby  the  suit  abated, 
and  on  the  3d  November,  1840,  it  was  referred  to  the  Master  to 
ascertain  whether  it  would  be  for  the  benefit  of  the  lunatic's  estate 
that  the  suit  should  be  revived  by  the  committee,  and  on  the  7th 
January,  1841,  the  Master  found  that  it  would  not  be  for  the  bene- 
fit of  the  lunatic  that  any  further  proceedings  should  be  taken  in 
that  suit.  On  the  25th  January,  1840,  on  the  petition  of  Alfred 
and  William  Tayler,  there  was  an  order  for  the  taxation  of  the 
costs  of  prosecuting  the  commission  of  lunacy,  and  on  the  29th 
March,  1841,  those  costs  were  taxed  at  the  sum  of  2342/.,  and  on 
the  2d  Jime,  1841,  the  report  as  to  these  costs  was  confirmed.  On 
the  27th  July,  1844,  and  with  the  view  of  discharging  these  costs, 
there  had  been  a  reference  to  the  Master  as  to  the  expediency  of 
purchasing  an  annuity  for  the  lunatic  equal  in  amount  to  the  divi- 
dends derivable  from  his  whole  property.  On  the  14th  December, 
1846,  before  any  report  was  made  under  this  reference,  the  lunatic 
died. 

On  the  16th  November,  1841,  an  order  had  been  made  on  the 
petition  of  John  Butt,  that  the  reasonable  and  proper  costs,  charges, 
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and  expenses  incurred  in  defending  the  said  John  Tayler,  against 
the  petition  for  the  commission  should  be  allowed  and  payable  out 
of  the  estate  of  John  Tayler,  but  such  payment  was  not  to  inter- 
fere with  the  allowance  for  his  maintenance  and  support. 

*  In  consequence  of  the  existence  of  various  testamentary  *  428 
papers  executed  by  the  lunatic  of  doubtful  validity,  probate 
of  his  will  was  not  granted  till  the  18th  July,  1860,  on  which  day 
Joseph  Miller,  his  son-in-law,  proved  the  will.  On  the  18th  July, 
1850,  the  administration  suit  of  Tayler  v.  Miller y  by. way  of  claim, 
was  instituted,  and  the  usual  order  obtained  in  November,  1850, 
for  the  administration  of  the  lunatic's  estate. 

Mr.  Walker  and  Mr.  Busk,  in  support  of  the  petition,  submitted 
that  the  only  ground  on  which  the  payment  of  the  costs  sought  by 
the  petition  was  not  made  in  the  lifetime  of  the  lunatic,  was,  that 
the  income  of  his  property  barely  sufficed  for  his  maintenance, 
and  that  under  the  circumstances  of  the  case,  where  the  money 
had  been  expended  for  the  necessary  protection  of  the  person  and 
estate  of  the  lunatic,  a  clear  debt  was  constituted  against  his  es- 
tate, WUliams  v.  Wentworlh  ;  (a)  that  if  the  funds  had  been  stand- 
ing to  the  credit  of  the  lunacy,  there  could  be  no  doubt  that  this 
Court  would  not  part  with  the  funds  until  these  costs  had  been 
paid,  and  that  it  was  equslUy  clear  that  there  was  no  necessity  for 
reviving  an  abated  suit,  merely  for  the  purpose  of  obtaining  pay- 
ment of  money  out  of  Court.  They  relied  upon  the  authority  of 
In  re  Ponsonby.  (6) 

Mr.  Roll  and  Mr.  Nalder,  for  the  executors  of  R.  Tayler,  sug- 
gested that  the  transfer  might  be  made  to  a  joint-account,  in  which 
their  interests  might  be  secured. 

Mr.  J.  Parker  and  Mr.  Beales^  for  Joseph  Miller,  the 
executor  of  the  lunatic,  and  also  the  administrator  *  of  J.  *  429 
Butt,  contended  that  the  only  order  which  could  be  made 
was  to  transfer  the  fund  to  the  credit  of  the  administration  suit  of 
Tayler  v.  Miller;  that  assuming  the  Court  would  not  part  with  the 
fund  if  standing  to  the  credit  of  the  lunacy,  before  this  claim  of 
the  petitioner  was  discharged,  yet  very  different  considerations  ap- 
plied when  not  in  the  Itmacy ;  and  that  the  petition  having  been 

(a)  6  Beav.  825.  (b)  8  Dru.  &  War.  27. 
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presented  alter  the  death  of  the  lunatic,  his  representatives  were 
entitled  to  the  fund.     Ex  parte  AVDougaL  (a) 

Mr,  Dickinson  and  Mr.  Babington  for  other  parties. 

Mr.  Walker  in  reply.  —  In  SFDougal's  case  the  lunatic's  death 
took  place  before  the  demand  had  been  established,  but  in  this 
case,  the  claim  for  costs  had  been  recognized  by  the  Court,  and  the 
costs  had  been  taxed  in  the  lifetime  of  the  lunatic. 

April  23. 

The  Lord  Chancellor.  —  Assuming  that  all  the  parties  are  be- 
fore me  on  this  occasion,  and  that  the  fund  in  Court  in  the  suit  of 
Taller  v.  Tayler  is  to  be  treated  as  that  of  a  lunatic's  estate,  dis- 
charged from  any  lien  of  the  petitioners,  the  question  is  as  to  the  au- 
thority of  the  Court  to  deal  with  the  fund  on  the  present  petition. 

The  petition  is  in  the  lunacy,  and  in  the  causes,  and,  the  lunatic 
being  dead,  I  have  to  consider  whether  his  death  has  any  effect  on 
the  jurisdiction  of  this  Court.  It  does  not  appear  to  me  that  the 
death  prevents  my  dealing  with  the  application.  The  next  consid- 
eration is,  whether  the  present  application  is  the  proper  mode 
of  proceeding.  In  the  case  of  Williams  v.  Wentworth  (6) 
*  430  *  I  find  that  where  costs  were  incurred  in  the  prosecution  of 
a  commission  of  lunacy  and  the  lunatic  had  died  before  such 
costs  were  actually  taxed,  they  were  admitted  to  be  a  valid  demand 
or  debt  against  the  lunatic's  estate,  and,  as  such,  made  a  charge  on 
the  real  estate  of  the  lunatic.  In  the  case  of  Sherwood  v.  Sander- 
souy  (c)  there  was  a  petition  presented  both  in  the  lunacy  and  in 
the  cause  setting  forth  several  funds  of  stocks  standing  in  the  name 
of  the  lunatic  in  the  cause,  and  praying  that  the  costs  of  suing  out 
the  commission  might  be  taxed  and  paid ;  the  lunatic  traversed  the 
finding  of  the  commission,  notwithstanding  which,  and  pending 
the  traverse,  the  petition  was  presented,  and  the  Court  made  the 
order.  The  order  was  made,  in  a  certain  sense,  adverse  to  the 
lunatic ;  but  the  Court  was  satisfied  that  the  party  was  in  a  state 
of  mind  requiring  the  protection  of  the  Court,  and,  therefore,  un- 
der its  general  jurisdiction,  and  upon  the  principle  on  which  it 
protects  persons  in  a  state  of  incapacity,  though  adult,  and  not 

(a)  12  Vee.  384.  (b)  6  Beav.  325.  (c)  19  Ves.  280. 
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objects  of  a  commission,  thought  it  had  a  jurisdiction  to  allow,  and 
did  allow,  the  costs  of  the  commission  out  of  the  funds  of  the 
lunatic  in  the  cause. 

Here,  however,  the  executor  of  the  lunatic  claims  to  have  the 
sums  of  stock  standing  to  the  credit  of  the  lunatic  in  the  cause  of 
Tayler  y.  Tayler  transferred  to  his  credit  in  the  administration  suit 
of  Taller  y.  MUler ;  but  when  I  find  that  this  Court  has,  on  a 
petition  in  lunacy,  and  in  a  cause,  dealt  with  the  funds  of  a  lunatic 
in  his  lifetime,  and  without  his  consent,  I  do  not  see  how  in  the 
present  case,  by  the  death  of  the  lunatic,  his  executor  can  be 
placed  in  a  better  position. 

•  Now  the  costs  in  question  appear  to  have  been  incurred  •  431 
under  the  sanction  of  the  Court,  and  in  proceedings  for  the 
benefit  of  the  lunatic,  and  I  think,  therefore,  that,  in  accordance 
with  the  principles  laid  down  in  the  cases  of  S/ierwood  y,  Sander- 
son^ (a)  and  Williams  y.  Wentworthy  (6)  the  estate  of  the  lunatic 
ought  to  be  applied  in  payment  of  such  costs. 

I  do  not  deal  with  the  costs  as  being  in  the  nature  of  a  lien,  but 
because  there  is  a  fund  which  cannot  be  got  at  without  the  aid  of 
the  Court.  I  am  asked  to  make  a  disposition  of  the  fund,  but 
before  I  part  with  it,  it  seems  proper  to  see  if  the  claims  against 
it  ought  to  be  satisfied  out  of  it.  Various  reasons  have  been  pre- 
sented against  my  doing  so.  It  is  said  there  may  be  prior  credit- 
ors, but  nothing  is  brought  before  me  to  substantiate  this  suggestion, 
and  this  ought  to  be  done  to  prevent  the  Court  doing  what  other- 
wise seems  so  just.  It  appears  to  me  that  the  death  of  the  lunatic 
has  not  put  an  end  to  the  authority  of  the  Court  to  deal  with  his 
estate  as  far  as  concerns  the  present  case,  though  it  is  not  easy  to 
make  out  what  part  of  the  jurisdiction  I  am  asked  to  exercise  be- 
longs to  the  sign-manual,  or  what  part  to  the  Great  Seal ;  but, 
looking  at  all  the  circumstances  of  the  case,  I  see  no  reason  for 
not  making  the  order  which  is  asked,  these  costs  being  in  equity  a 
debt  on  the  estate. 

■ 

(a)  19  Yes.  280.  (5)  6  Beav.  326. 
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•432         •COLLETT  v.  PRESTON. 

1851.    ApriI15,  23. 

The  plaintiff  filed  his  bill  against  several  defendants :  all  the  answers  except  one 
were  got  in,  and  the  cause  was  in  a  position  in  which,  but  for  the  want  of 
that  answer,  it  might  have  been  put  at  issue.  Certain  of  the  defendants 
having  moved  to  dismiss  the  bill  for  want  of  prosecution,  the  plaintiff  applied 
for  leave  to  amend.  The  Lord  Chancellor  granted  the  application,  treating 
the  defendant  whose  answer  had  not  been  got  in,  as  a  substantial  party,  and 
holding  that  the  plaintiff  had  not  been  guilty  of  negligence  in  not  putting  the 
case  at  issue  as  against  him. 

Sdd  also,  that  the  only  effect  of  the  motion  to  dismiss  was  to  render  necessary 
a  special  order  for  leave  to  amend ;  and  further  that  the  application  was  to  be 
regulated  by  the  provisions  of  the  67th  order  of  the  8th  May,  1845,  and  not 
by  those  of  the  68th  order. 

Observations  on  the  form  of  the  affidavit  required  by  the  68th  order. 

This  was  an  appeal  from  the  decision  of  the  late  Master  of  the 
Bolls  (Lord  Langdale)  refusing  an  application  by  the  plaintiff, 
W.  Gr.  Collett,  for  liberty  to  amend  his  bill  as  to  H.  J.  Preston, 
J.  Coimop,  and  the  other  defendants  who  had  answered  and  from 
whom  further  answers  were  required,  upon  payment  of  twenty, 
shillings  costs ;  and  as  to  G.  W.  Finch,  and  the  other  defendants 
from  whom  answers  were  not  required,  without  costs.  The  fol- 
lowing were  the  circumstances  under  which  the  application  was 
made. 

The  plaintiff  claimed  to  be  entitled  to  a  large  sum  of  money 
in  Court,  in  respect  of  which  he  had  executed  a  mortgage  to  the 
defendant  H.  J.  Preston.  In  January,  1850,  he  filed  his  bill  in 
the  present  suit ;  and  in  consequence  of  the  manner  in  which  the 
defendant  H.  J.  Preston,  and  other  parties  through  him  uncon- 
nected with  the  plaintiff,  had  dealt  with  the  fund,  it  was  Qecessary 
to  make  numerous  individuals  parties  to  the  proceedings.  The ' 
bill  was  amended  in  June,  1850,  by  adding  new  defendants. 
Various  proceedings  then  followed  in  reference  to  the  answers  and 
further  answers  which  were  from  time  to  time  put  in  by  the 
several  defendants;  and,  by  the  end  of  November,  1850, 
*  433  all  the  *  answers,  except  the  answer  of  A.  Heath  (a  de- 
fendant who  had  not  appeared  to  or  answered  the  bill),  had 
been  filed.  In  the  mean  time,  and  on  the  22d  November,  1850, 
orders  were  moved  for  and  obtained  by  the  plaintiff  to  inspect 
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documents  admitted  by  the  answers  of  certain  of  the  defendants 
to  be  in  their  possession  ;  and,  between  the  4th  and  16th  January, 
1851,  these  dociunents  were  inspected  by  the  plaintiff.  On  the 
21st  November,  1850,  the  plaintiff  also  obtained  an  injunction  to 
stay  execution  in  an  action  brought  by  the  defendant  H.  J.  Preston 
upon  the  covenant  contained  in  his  mortgage  deed. 

On  the  18th  .and  28th  January,  1851,  the  defendants  H.  J. 
Preston,  6.  W.  Pinch,  and  J.  Connop  (who  if  they  had  been  the 
sole  defendants,  were  then  in  a  position  to  make  the  application) 
severally  moved  to  dismiss  the  plaintiff's  bill  for  want  of  prosecu- 
tion. These  motions  were,  on  the  7th  February,  1851,  ordered  by 
the  Master  of  the  Bolls  to  stand  over,  with  liberty  for  the  plaintiff 
to  move  for  leave  to  amend.  In  pursuance  of  this  liberty  the  plain- 
tiff made  the  application,  the  refusal  of  which  gave  rise  to  the 
present  appeal  to  the  Lord  Chancellor. 

With  regard  to  the  defendant  A.  Heath  there  was  an  affidavit 
stating  that,  on  the  15th  June,  1850,  the  subpcena  to  appear  and 
answer  had  been  served  on  his  wife ;  that  the  plaintiff  was  unable 
to  ascertain  where  he  was  to  be  found,  and  that  the  plaintiff  was 
advised  by  counsel  that  after  the  record  was  complete,  and  not 
before,  it  would  be  prudent  and  necessary  to  take  proceedings 
to  take  the  bill  pro  confesso  against  A.  Heath.  There  was  also 
an  affidavit  of  the  plaintiff  and  his  solicitor  ^'  that  the  amendments 
proposed  to  be  made  in  the  bill  in  the  above-mentioned  cause 
are  not  intended  *  for  the  purpose  of  delay  or  vexation,  but  *  484 
because  the  same  are  considered  to  be  material  for  the  case 
of  the  plaintiff,  and  that  the  matter  of  the  proposed  amendments  is 
material,  and  could  not  with  reasonable  diligence  have  been  sooner 
introduced  into  the  bill." 

Mr.  WUleock  and  Mr.  TerreUy  in  support  of  the  motion,  sub- 
mitted that  the  answer  of  the  defendant  Heath  not  having  been 
yet  put  in,  the  plaintiff  had  an  absolute  right  to  amend  under  the 
67th  order*  of  the  8th  May,  1845,  the  only  effect  of  the  motion  to 
dismiss  having  been  to  drive  the  plaintiff  to  make  a  special  applica- 
tion instead  of  taking  an  order  of  course,  as  he  might  otherwise 
have  done  under  the  66th  order ;  that  if  it  should  be  held,  that  the 
plaintiff  had  not  the  right  contended  for  under  the  67th  order,  he 
was,  under  all  the  circumstances  of  the  case,  entitled  to  amend  on 
the  terms  laid  down  in  the  68th  order.  They  further  submitted,  that 
VOL.  ra.  22  [  387  ] 


*  434  CASES  IN  CHANCERY. 

the  rules  as  to  dismissing  bills  were  not  to  be  extended  to  motions 
for  leave  to  amend,  and  that  the  present  application  might,  there- 
fore, be  granted  without  in  any  way  affecting  the  decision  in  Dalton 
y.  Hayterj{a)  which  related  only  to  motions  to  dismiss.  They 
contended,  that  the  rule  laid  down  by  Lord  Cottenham  in  Arnold 
V.  Arnold^  (li)  to  the  effect  that  the  words  "  last  answer "  in  the 
66th  and  68th  orders  mean  the  last  answer  necessary  to  be  filed 
before  putting  the  cause  at  issue,  applied  to  the  present  case,  and 
that  the  answer  of  Heath  was  necessary  to  enable  the  cause  to  be 
put  at  issue.  They  insisted  that  there  was  no  ground  for  treating 
Heath  as  a  mere  pocket  defendant,  the  fact  being  that  he  was  an 
important  party  to  the  suit.  They  submitted  also  that  the  affidi^ 
yits  filed  by  the  plaintiff  were  sufficient  to  support  the  present 
application. 

♦  485  •  Mr.  Roupelly  Mr.  Walpole^  Mr.  Lloyd^  Mr.  R.  Palmer, 
Mr.  HaUett,  Mr.  Cfrove,  Mr.  Martindale,  Mr.  Tripp,  Mr. 
Headlam,  and  Mr.  Fooks,  appeared  for  various  defendants  in 
opposition  to  l^e  motion,  contending  that  the  case  fell  within  the 
68th  order,  and  that  the  affidavits  filed  by  the  plaintiff  were  not 
in  compliance  with  the  terms  of  that  order,  inasmuch  as  he  had 
not  shown  the  materiality  of  the  proposed  amendments,  or  that  he 
had  used  due  diligence.  They  submitted,  in  reference  to  Heath, 
that  the  plaintiff  ought  to  have  taken  the  bill  pro  confesso  against 
him,  and  that  if  he  had  done  so,  the  cause  would  have  been  now 
properly  at  issue ;  that,  under  the  decision  in  Dalton  v.  Hayter,  (c) 
the  defendants  were  right  in  moving  to  dismiss,  and  that  if  the 
plaintiff  answered  that  motion  by  an  application  for  liberty  to 
amend,  such  application  must  be  under  the  68th,  and  not  under 
the  67th,  order.  They  referred  to  the  cases  of  The  King  of  Spain 
V.  Hullettj  (d)  Sprye  v.  BeyneU,  (c)  WhUworth  v.  Whyddon.  (jg^ 

Mr.  Willcock,  in  reply. 

The  Lord  Chancellor  commenced  his  judgment  by  remarking 
that  the  defendants'  motions  to  dismiss  were  not  before  him,  and 
that  therefore  it  was  not  necessary  to  consider  them,  especially  as 

(a)  7  Beav.  686.  (d)  3  Sim!  838. 

(6)  1  Phil.  805.  («)  10  Beav.  361. 

(c)  7  Beav.  686.  (g)  2  Mac.  &  G.  62. 
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they  did  not  in  any  way  affect  the  present  question,  which  related 
solely  to  the  plaintiff's  right  to  amend  his  bill.  His  Lordship  then 
stated  the  point  of  contest  as  being,  whether  the  present  applicsr 
tion  was  to  be  governed  by  the  rules  laid  down  in  the  67th  order, 
or  by  those  laid  down  in  the  68th  order,  it  not  having  been 
attempted  to  be  argued,  that,  if  governed  by  the  former, 

*  the  affidavit  made  by  the  plaintiff  was  not  sufficient :  he  *  486 
then  adverted  to  the  construction  put  by  Lord  Cottenham  in 
Asjioldr.  Amoldy  (a)  on  the  words  "  last  answer"  in  the  68th  order, 
as  meaning  the  last  answer  to  be  pyt  in  previously  to  replication ;  that 
is,  previously  to  the  time  when  the  cause  was  or  ought  to  be  at  issue. 
His  Lordship  next  proceeded  to  ^tate  the  allegations  of  the  plaintiff 
on  the  one  side  as  being,  that  the  present  suit  was  not  and  ought 
not  to  be  at  issue  because  Heath  had  not  put  in  his  answer,  and 
the  allegation  on  the  other  side  as  being,  that  the  plaintiff  was  bound 
to  make  out  that  Heath  was  a  substantial  defendant,  and  that  due 
diligence  had  been  used  to  get  in  his  answer,  both  of  which  things 
the  plaintiff  had  failed  to  do.  His  Lordship  then,  after  observing 
that  the  general  nature  of  the  suit  was  one  full  of  difficulty  for  the 
plaintiff,  and  that  the  plaintiff  might  well  suggest  whether  there 
had  been  any  time  in  the  course  of  the  proceedings  when  it  would 
have  been-  prudent  for  him  to  have  taken  his  bill  pro  confesso 
against  Heath,  proceeded  as  follows :  — 

The  plaintiff  has  not  contended,  and  he  could  not  have  done  so 
successfully,  that  if  it  had  been  shown  that  he  had  negligently 
delayed  putting  the  cause  at  issue  with  respect  to  Heath,  either  by 
not  compelling  an  answer,  if  he  had  the  means  of  doing  so,  or  (if 
he  had  not  the  means  of  doing  that)  by  taking  the  bill  pro  confesso^ 
that  in  this  case  he  could  avail  himself  of  the  circumstance  of 
Heath's  answer  not  being  put  in  as  a  reason  for  delaying  the  suit. 
With  reference  to  the  general  orders  which  have  been  adverted  to, 
they  must  all  be  construed  as  subject  to  this  modification;  namely, 
that  there  is  a  discretion  in  the  Court  to  prevent  their 

*  being  used  for  a  purpose  contrary  to  that  for  which  they  *  487 
were  made ;  and  the  rule  of  practice  may  therefore  well  be, 

that  a  defendant  shall  not,  in  a  case  like  the  present,  be  at  liberty 
to  move  to  dismiss  till  after  the  cause  is  at  issue,  and  yet  he  may 
be  protected  from  the  plaintiff  wantonly  delaying  to  put  the  cause 

(a)  1  Fhil.  806. 
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into  that  shape  which  would  be  necessary  in  order  to  enable  such 
a  motion  to  be  made.  But  it  is  said  that  a  difficulty  may  be 
imposed  on  the  defendant,  who  may  have  trouble  in  ascertaining 
how  the  fact  really  is :  this  is  always  the  case  when  an  individual 
is  attempting  to  abuse  the  orders  of  the  Court,  but  the  rules  of 
practice  must  not  on  that  account  be  disturbed,  or  construed  simply 
with  reference  to  the  possibility  of  such  abuse,  there  being  a 
general  power  in  the  Court  to  defeat  any  attempt  of  that  kind. 

The  first  question  then  is,  Has  it  been  established  that  the  plain- 
tiff has  been  guilty  of  negligence,  in  not  putting  the  case  at  issue 
with  respect  to  Heath?  It  does  not  appear  to  me  that  negligence 
has  been  made  out,  and  I  think  that  the  plaintiff  has  shown  reason- 
able grounds  for  the  conduct  he  has  pursued,  supposing  the  onus  of 
proof  to  rest  upon  him.  Looking  at  the  nature  of  the  amendments 
as  they  are  suggested,  and  at  the  whole  case,  I  think  that  the 
plaintiff  appears  to  have  been  reasonably  advised  in  the  course 
which  he  has  followed  in  not  taking  the  bill  pro  confesso.  If  that 
be  so,  and  that  under  these  orders  the  time  is  to  run  from  the 
period  at  which  the  cause  ought  to  have  been  at  issue,  the  present 
motion  must  be  granted.  The  application  to  amend  appears  to 
me  to  be  unprejudiced  by  the  motions  to  dismiss,  the  only  effect 
of  which  was  to  compel  the  plaintiff  to  bring  the  case  before  the 
Court,  and  not  to  treat  the  order  as  a  matter  of  course.  The 
affidavit  suggests  that  the  amendments  are  material,  and 
*  488  *  I  should  think  they  were  so,  if  it  was  necessary  for  me 
to  form  an  opinion  on  the  point.  If,  however,  the  case 
comes  under  the  67th  order,  it  is  enough  for  the  plaintiff  to  swear 
that  the  amendments  are  considered  by  him  and  his  advisers  to  be 
material ;  and  I  think  he  has  in  his  affidavit  stated  all  that  is 
necessary  to  bring  himself  within  that  order. 

Supposing  the  construction  of  the  orders  to  which  I  have  referred 
to  be  right,  I  do  not  see  what  there  is  to  oblige  the  plaintiff  to 
proceed  under  the  68th  order.  I  wish  at  the  same  time  to  remark, 
that  I  do  not  think  the  affidavit  altogether  satisfactory ;  there  is 
in  many  instances  a  generality  of  statement,  I  should  say  a  studied 
generality,  which  ought  not  to  be,  for  where  a  statement  is  made 
to  enable  the  Court  to  form  a  judgment  of  the  degree  of  expedition 
which  has  been  used,  it  means  nothing  to  say  that  a  party  has 
used  reasonable  diligence.  If,  therefore,  this  case  had  come  tmder 
the  68th  order,  I  should  have  said  that  the  affidavit  was  too 
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general ;  but,  considering  the  case  to  come  under  the  67th  order, 
I  think  the  affidavit  sufficient.^ 

Looking  then  at  the  whole  case,  at  the  difficulty  which  the 
plaintiff  may  have  to  meet  with  in  order  to  make  out  his  claim  if 
it  is  true,  and  looking  to  the  expense  which  has  been  incurred,  I 
do  not  think  that  I  should  exercise  a  wise  discretion  in  compelling 
him  to  file  a  new  bill  by  dismissing  the  present  bill  for  want  of 
prosecution.  It  appears  to  me  that  there  ought  to  be  negligence 
where  a  Court  withholds  the  liberty  of  amendment,  and  I  do  not 
see  that  there  is  any  here.  The  order  therefore  appealed  from 
must  be  discharged,  and  the  plaintiff  have  reasonable  time  to 
amend  his  bill. 

•There  then  remains  the  question  with  re8})ect  to  costs.  *  439 
It  is  clear  from  the  great*  struggle  to  get  rid  of  this  suit, 
that  it  is  not  an  ordinary  one.  I  have  heard  numerous  counsel  on 
a  motion  whether  the  plaintiff  ought  to  have  liberty  to  amend  his 
bill,  and  it  does  not^  appear  to  me  that  in  a  case  complicated  as 
this  seems  to  be,  the  objections  which  were  urged  to  the  amend- 
ment were  objections  which  ought  to  have  been  made.  I  think  the 
plaintiff  was  entitled  to  succeed  in  his  application  to  amend,  and 
he  therefore  ought  not  to  pay  costs.  The  costs  of  the  motion  in 
the  Com-t  below,  and  of  the  motion  on  appeal,  must  be  therefore 
costs  in  the  cause. 
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1851.    March  28.    April  24,  25,  28. 

Where  trustees  are  appointed  to  execute  a  trust  according  to  discretion,  they 
are  not  bound  to  state  reasons  for  any  conclusions  at  which  they  may  arrive 
in  fulfilling  the  duty  imposed  on  them :  their  discretion  must,  however,  be 
exercised  with  an  absence  of  indirect  motives,  with  honesty  of  intention,  and 
with  a  fair  consideration  of  the  subject ;  and  the  duty  of  the  Court  generally 
is  to  see  that  the  discretion  of  the  trustees  has  been  thus  exercised,  and  not 
to  deal  with  the  accuracy  of  the  conclusion  at  which  they  may  have  arrived.' 

If,  however,  in  such  cases,  trustees  think  fit  to  state  a  reason  for  their  condn- 


^  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  415,  and  cases  in  notes  (7)  and  (8). 

*  See  Lewin,  Trusts  (5th  £ng.  ed.),  489-441 ;  Kekewich  v.  Marker,  ante,  311, 
note  (1)  and  cases  cited  :  Hawes  Place  Cong.  Soc.  v.  Trustees  of  Hawes  Fund, 
5  Gush.  454;  Talbot  o.  Marshfield,  L.  R.,  8  Gh.  Ap.  622. 
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sion,  the  Court  may  consider'  the  yalidity  of  the  reason  thus  stated,  and  if  it 
sees  that  the  reason  does  not  justify  the  decision,  it  may  correct  the  decision 
accordingly.' 

Trustees  of  a  charity  were  to  select,  out  of  certain  parishes  named »  a  lad  to  be 
brought  up  as  a  minister  of  the  Church  of  EngUnd,  his  parents  not  being  able 
•  to  educate  him  for  that  situation,  and  in  the  event  of  no  suitable  candidate 
being  found  in  the  specified  parishes,  then  to  select  a  lad  from  any  other 
parish.  On  a  vacancy  occurring  the  trustees  chose  C.  J.,  a  lad  not  of  the 
specified  parishes,  and  declared  the  election  without  stating  any  reasons  for 
their  choice.  On  a  petition  presented  to  set  aside  this  election,  and  to  obtain 
a  decree  that  the  trustees  ought  to  have  elected  W.  6.,  a  lad  of  one  of  the 
specified  parishes :  Held,  that  the  trustees  were  right  in  abstaining  from  the 
statement  of  any  reasons  for  the  selection  they  had  made,  and  that  in  the  ab- 
sence of  any  proof  that  they  had  exercised  their  discretion  otherwise  than 
fairly  and  honestly,  the  Court  had  no  jurisdiction  to  interfere  on  the  question 
of  the  correctness  of  their  decision. 

The  petition  was  dismissed  accordingly,  the  petitioners  paying  their  own  costs, 
and  the  costs  of  the  trustees  being  paid  out  of  the  funds  of  the  charity. 

Beloved  Wilkes,  by  his  will,  dated  the  15th  September,  1722, 
devised  certain  property  to  trustees,  upon  trust,  to  apply  the 
income  to  the  maintenance,  education,  schooling,  qualifying  for, 
putting  to,  and  keeping  at  Oxford,  a  lad,  in  order  to  make  him  a 
minister  of  the  Church  of  England,  such  lad  to  be  chosen  by  the 
trustees  from  either  of  the  four  parishes  therein  specified,  and  of 
such  parents  as  were  not  of  ability  to  maintain  and  educate  him  as 
aforesaid.  The  trustees  named  were  the  incumbents  of  three  of 
the  parishes. 

The  original  income  of  the  property  devised  was  60Z.  a  year, 
but  nothing  having  been  done  for  many  years  towards  ap- 
*  441  plying  the  fiinds  for  the  purposes  of  the  *  trust,  the  income 
had  increased  to  an  annual  amount  of  above  250Z.  In  1847, 
a  scheme  for  the  management  of  the  charity  was,  on  the  applica- 
tion'of  the  trustees,  settled  by  the  Master,  and  confirmed  by  the 
Court.  By  this  scheme  the  trustees  were  enabled,  in  the  event  of 
not  finding  a  lad  in  either  of  the  specified  parishes  whom  they 
thought  eligible,  to  choose  one  from  any  other  parish  of  England 
or  Wales,  but  in  every  instance  in  which  a  candidate,  fit  or  proper 
in  the  judgment  of  the  trustees,  could  be  found  in  either  of  the 
specified  parishes,  he  was  to  be  preferred. 

In  1848,  a  vacancy  having  occurred,  it  became  necessary  for  the 

^  See  Lewin,  Trusts  (5th  Eng.  ed.),  440,  441. 
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trustees  to  choose  a  lad  to  receive  the  benefit  of  the  charity. 
They,  accordingly,  on  the  9th  June,  1848,  selected  one  Charles 
Joyce,  who  was  not  of  either  of  the  four  parishes  specified ;  and 
it  was  this  selection  which  gave  rise  to  the  present  discussion,  it 
being  alleged  that  they  ought  not  to  have  chosen  G.  Joyce,  but 
ought  to  have  chosen  a  lad  named  William  Gale,  whose  father  was 
a  respectable  farmer  residing  in  one  of  the  specified  parishes. 

It  appeared  that,  before  the  appointment  of  the  trustees,  by 
whom  the  selection  in  question  was  made,  there  had  been  three 
elections,  and  that  on  each  occasion,  lads  not  belonging  to  either 
of  the  parishes  had  been  selected,  and  that  during  the  time  of  the 
same  trustees,  and  previously  to  1848,  there  had  been  one  election, 
when,  also,  a  lad  not  belonging  to  either  of  the  parishes  was 
chosen.  It  fiirther  appeared  that,  previously  to  the  selection  of  C. 
Joyce,  the  father  of  W.  Gale  wrote  to  the  Rev.  W.  S.  Robinson, 
one  of  the  trustees,  to  know  whether  the  funds  of  the  charity 
would  be  applicable  to  the  maintenance  and  education  of 
his  son,  for  the  *  purpose  and  objects  of  the  charity,  and  *  442 
requested  the  interest  of  Mr.  Robinson  in  favour  of  his  son, 
if  the  fimds  were  applicable.  To  this  letter,  Mr.  Robinson  replied 
that  he  would  commimicate  the  matter  to  his  co-trustees  at  their 
meeting,  but  expressed  his  individual  opinion  that  the  funds  were 
not  applicable  to  the  education  of  Mr.  Gale's  son,  and  that  the  lad 
was  not  eligible.  Nothing  further  took  place  on  the  part  of  Mr. 
Gale  previously  to  the  election. 

It  appeared  that,  about  the  same  time,  a  correspondence  had 
been  going  on  between  the  Rev.  T.  B.  Coney,  another  of  the 
trustees,  and  the  Rev.  Mr.  Joyce,  the  brother  of  C.  Joyce.  This 
gentleman,  who  was  a  clergyman  of  the  Church  of  England,  and 
engaged  in  the  work  of  tuition,  had,  some  time  previously,  made  a 
request  to  Mr.  Coney,  that,  in  the  event  of  a  vacancy,  his  brother 
might  have  the  benefit  of  the  charity.  The  eflFect  of  the  corre-  * 
spondence  on  the  part  of  Mr.  Coney  was  to  ascertain  that  this  wish 
was  still  entertained. 

On  the  9th  June,  1848,  the  trustees  met,  and  C.  Joyce  was  se- 
lected as  before  stated ;  and  on  the  13th  June,  1848,  Mr.  Robinson 
wrote  to  the  father  of  W.  Gale,  saying,  that  he  had,  according  to 
his  previous  promise,  laid  his,  Mr.  (rale's,  application  before  the 
trustees,  and  that,  it  having  been  considered,  he  was  directed  to 
inform  him  that  the  funds  of  the  charity  were  not  at  present  appli- 
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cable  to  the  education  of  his  son.  Some  further  correspondence 
then  took  place,  which  resulted  in  the  father  of  W.  Gale,  and  four 
oth^r  persons,  residents  in  the  four  parislies  named  in  the  will,  pre- 
senting a  petition,  prajring  a  declaration  that  the  trustees  ought  not 

to  have  elected  C.  Joyce,  biit  ought  to  have  elected  W.  Grale. 
*  443        *  This  petition  having  come  on  to  be  heard  before  the  late 

Vice-Chancellor  of  England,  his  Honor,  on  the  9th  February, 
1850,  made  an  order  declaring  that  the  election  of  C.  Joyce  was, 
under  the  circumstances,  improper  and  a  breach  of  trust ;  that 
W.  Gale  was  eligible ;  and  that  the  trustees  should  proceed  to  a 
new  election,  and  pay  the  costs  of  thfe  petition.  From  this  decision 
the  trustees  now  appealed  to  the  Lord  Chancellor. 

Affidavits  were  read  on  both  sides  in  the  course  of  the  argument. 
It  will  not,  however,  be  necessary  to  notice  them  particularly,  with 
the  exception  of  one  filed  in  opposition  to  the  petition,  in  which 
the  trustees  deposed,  among  other  things,  that  in  no  instance 
of  the  previous  elections  above  referred  to,  had  the  persons  been 
chosen  out  of  any  of  the  prescribed  parishes,  there  not  appearing 
to  be,  after  a  due  investigation  made,  any  proper  object  of  the 
charity  within  the  said  parishes ;  that  the  trustees,  the  deponents, 
were  all  well  acquainted  with  their  respective  parishioners  and 
their  families,  and,  in  particular,  that  W.  Gale  was  known  to  one 
of  the  trustees,  the  Rev.  L.  B.  Clutterbuck;  that  the  regular 
annual  meeting  of  the  trustees  was  duly  held  in  June,  1848,  for 
the  purpose,  among  other  things,  of  nominating  and  electing  a  fit 
and  proper  object  for  the  benefit  of  the  charity ;  and,  as  to  this 
meeting,  the  trustees  deposed :  "  We  were  all  present  together 
during  the  whole  of  such  meeting,  and  the  cases  of  the  said  youths 
0.  Joyce  and  W.  Gale  were  then  and  there,  fully  discussed  and 
considered  by  us  all  most  impartially,  and  no  other  case  was  sug- 
gested to  or  occurred  to  any  of  us,  although  we  had  duly  investi- 
gated and  considered  all  the  said  parishes ;  and  in  the  fiiU  and 

free  and  fair  and  bond  fide  exercise  and  discharge  of  the 
*  444  *  discretion  and  duty  given  to  and  reposed  in  us  in*  and  *  for 

the  purpose  of  the  execution  of  the  charity,  and  without 
favour  or  afiection  or  caprice  or  ill-feeling  towards  or  with  respect 
to  any  individual  or  any  class  or  grade  of  persons  whatever,  we 
unanimously  considered  the  said  C.  Joyce  the  proper  object  for  the 
benefit  of  such  charity  trust,  and  elected  him  accordingly." 
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Mr.  Malins^  Mr.  R.  Palmer^  and  Mr.  Harrison^  for  the  trustees, 
submitted  that,  by  the  will  of  the  testator  as  carried  out  by  the 
scheme,  an  unlimited  discretion  was  vested  in  the  trustees  to^select 
objects  of  the  charity  from  any  other  parish,  in  the  event*  of  there 
not  being  an  individual  of  the  requisite  qualifications  in  the  parishes 
specified  by  the  will ;  that  the  rule  of  equity  as  well  as  at  law  was 
not  to  review  the  personal  discretion  of  trustees,  imless  on  a  charge 
of  corruption,  or  where  reasons  were  assigned  by  the  trustees  them- 
selves which  were  untenable.  Attorney- General  Y.  Scatty  (a)  Ex 
parte  Ingej  (ft)  The  King  v.  The  Bishop  of  London,  (c)  The  King 
V.  Jhe  Archbishop  of  Canterbury, -(d)  The  King  v.  The  Bishop 
of  Gloucester,  («)  l%e  Queen  v.  7%e  Governors  of  Darlington 
School^  (£)  Ex  parte  Wra/ngham,  (A)  Campbell  v.  Mackay,  (t) 
Penny  v.  Turner,  (Je)  Fordyce  v.  Bridges.  (J)  They  further  sub- 
mitted, that  there  was  no  ground  whatever  for  making  the  trustees 
pay  costs.  In  re  Bedford  Charity,  (m)  They  referred  also  to  In  re 
University  College,  Oxford,  (n)  and  to  Potinger  v.  Wightman.  (o) 

*  [The  Lord  Chancellor  mentioned  the  case  of  Gorham  *  445 
V.  The  Bishop  of  Exeter,  (jp)  ] 

• 

Mr.  Bethell  and  Mr.  Schomberg,  for  the  petitioners,  contended, 
that  there  was  nothing  in  the  will  to  warrant  the  selection  by  the 
trustees  of  an  individual  not  domiciled  in  one  or  other  of  the 
parishes  named:  The  Attorney- General  v.  The  Earl  of  Stamr 
ford;(ji)  and  that,  although  the  existing  scheme  contemplated 
such  a  selection,  yet  that  was  only  to  be  when  no  qualified  person 
could  be  found  in  the  specified  parishes.  They  submitted,  that  the 
Court  would  control  a  scheme,  even  though  carried  into  efifect  by 
the  order  of  the  Court,  when  not  conformable  to  the  trusts  of  the 
will:  The  Attorney- General  v.  Buller;(r^  and  that  where  the 
Court  corrects  an  abuse  in  the  administration  of  a  trust,  it  is 
always  at  the  expense  of  the  trustees.     They  further  submitted, 

(a)  1  Ves.  413.  (k)  2  PhiL  493. 

(&)  2  Russ.  &  M.  590.  (0  2  Phil.  497. 

(c)  13  East,  419.  (m)  5  Sim.  578. 

(d)  15  East,  117.  (n)  2  PhiL  521. 

(e)  2  B.  &  Ad.  158.  (o)  3  Mer.  67. 
(g)  6  Q.  B.  682.  (p)  2  Rob.  Ec.  1, 

.  (h)  2  Ves.  Jr.  609.  (q)  1  PhiL  737. 

(t)  2  M.  &  C.  81.  (r)  Jacob,  407. 
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that  all  the  ceases  ^hich  had  been  cited  on  the  other  side,  showed 
that  the  trustees  were  bound  to  give  their  reasons,  and  that  in  the 
present  case,  the  trustees,  though  not  charged  with  corrupt  motives, 
had  miscarried  in  the  execution  of  their  duty. 

Mr.  Malinsj  in  reply. 

April  28. 

The  Lobd  Chanoellob  now  delivered  judgment,  and  after  stating 
the  several  facts  of  the  case  to  the  effect  above  mentioned,  pro- 
ceeded as  follows :  — 

It  is  objected  upon  the  present  occasion  .that  the  trustees  in 
having  elected  C.  Joyce  as  the  object  of  this  charity,  and 

*  446    afterwards  in  applying  the  funds  of  it  for  *  his  benefit, 

have  miscarried  in  their  duiy.  It  is  said,  first,  that  0. 
Joyce  was  not  eligible  absolutely,  and,  secondly,  that  he  was  not 
eligible  relatively  ;  that  is,  that  W.  Gale  being  of  one  of  the  parishes 
and  being  qualified,  was  entitled  to  a  preference  to  G.  Joyce,  even 
supposing  G.  Joyce  to  have  been  qualified.  It  is  further  said,  that 
the  trustees  miscarried  in  not  giving  due  notice  of  their  intention 
to  proceed  to  an  election,  and  that  the  effect  of  this  may  have  been 
to  have  excluded  persons  from  coming  forward,  who  were  well- 
entitled  to  have  the  fiinds  of  the  charity  applied  to  the  education  of 
their  sons. 

His  Lordship  here  adverted  to  an  impression  which  apparently 
existed  on  the  part  of  the  petitioners  and  others,  that  the  trustees 
had  laid  down  a  rule,  that  the  sons  of  fanners  were  not  persons  in 
a  station  of  life  fit  to  be  objects  of  the  charity,  and  expressed  his 
strong  conviction  that  there  was  no  ground  whatever  for  the  idea, 
and  that  it  was  an  entire  error  on  the  part  of  those  entertaining  it. 

His  Lordship  next  considered  the  objection  taken  by  the  peti- 
tioners on  the  ground  of  want  of  notice  of  the  election,  and  refer- 
ring to  the  statements  in  the  affidavits  filed  on  both  sides  on  this 
subject  observed,  that  it  was  impossible  to  say  that  injury  had  been 
done  to  any  human  being  by  the  alleged  want  of  notice,  and  that 
even  if  notice  was  necessary,  the  objection  was  purely  technical, 
and  resolved  itself  into  a  mere  question  of  regularity,  it  being  clear 
that  the  specified  parishes  had  been  Exhausted  by  an  examination 
for  eligible  candidates. 

His  Lordship  then  noticed  the  general  question  of  what 

*  447    was  to  constitute  eligibility  in  parties  claiming  to  *  have  the 
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funds  of  the  charity  applied  for  their  benefit,  and  remarked, 
at  considerable  length,  on  the  delicate  nature  of  the  duty  cast  upon 
the  trustees  in  determining  this  point,  and  on  the  disastrous  results 
which  would  inevitably  attend  any  other  method  of  dealing  with 
the  subject  than  that  of,  "  leaving  it  absolutely  in  the  discretion  of 
the  trustees  always  honestly  to  be  exercised."  His  Lordship  next 
adverted  to  the  question  of  the  eligibility  of  W.  Gale,  so  far  as  it 
depended  upon  his  father's  competency  or  incompetency  to  educate 
him  as  stated  in  the  will,  and  concluded  by  observing :  "  I  cannot 
say  that  there  are  brought  before  me  materials  to  show  that  these 
trustees  have  acted  unfaithfully  in  coming  to  the  conclusion  that 
Mr.  Gale's  son  is  not  eligible.  Trustees  with  such  a  duty  to  per- 
form are  in  a  very  painful  situation,  more  especially  clergymen, 
because  when  they  are  called  upon  to  show  the  bond  fide  exercise 
of  their  discretion,  they  may  be  required  to  state  circumstances  of 
a  painful  and  irritating  nature,  irritating  not  only  to  the  particular 
individual  who  may  be  personally  affected  by  them,  but  to  those 
who  are  in  the  same  situation,  and  sympathize  vrith  him."  His 
Lordship  having  then  noticed  that  no  particidars  were  stated  tend- 
ing to  show  that  W.  Gale  was  ineligible  on  grounds  purely  personal 
fo  himself,  proceeded  to  the  following  effect :  — 

The  question  therefore  is.  Whether  it  was  the  duty  of  the 
trustees  to  enter  into  particulars,  or  whether  the  law  is  not,  that 
trustees  who  are  appointed  to  execute  a  trust  according  to  discre- 
tion, that  discretion  to  be  influenced  by  a  variety  of  circumstances 
(as  in  this  instance,  by  those  particular  circumstances  which 
should  be  connected  vrith  the  fitness  of  a  lad  to  be  brought  up  as 
a  minister  of  the  Church  of  England),  are  not  bound  to  go  into 
a  detail  of  the  grounds  upon  which  they  come  to  their  con- 
clusion, their  duty  being  satisfied  by  *  showing  that  they  *  448 
have  considered  the  circumstances  of  the  case,  and  have 
come  to  their  conclusion  accordingly.  Without  occupying  time  by 
going  into  a  lengthened  examination  of  the  decisions,  the  result 
of  them  appears  to  me  so  clear  and  reasonable,  that  it  will  be 
sufficient  to  state  my  conclusion,  in  point  of  law  to  be,  that  in 
such  cases  as  I  have  mentioned,  it  is  to  the  discretion  of  the 
trustees  that  the  execution  of  the  trust  is  confided,  that  discretion 
being  exercised  with  an  entire  absence  of  indirect  motive,  vrtth 
honesty  of  intention,  and  with  a  fair  consideration  of  the  subject. 
The  duty  of  supervision  on  the  part  of  this  Court  will  thus  be 
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confined  to  the  question  of  the  honesty,  integrity,  and  fairness  with 
which  the  deliberation  has  been  conducted,  and  will  not  be  ex- 
tended to  the  accuracy  of  the  conclusion  arrived  at,  except  in  par- 
ticular cases.  K,  however,  as  stated  by  Lord  ElCenborough  in 
The  King  v.  The  Archbishop  of  Canterbury y  (ji)  trustees  think  fit 
to  state  a  reason,  and  the  reason  is  one  which  does  not  justify 
their  conclusion,  then  the  Court  may  say  that  they  have  acted  by 
mistake  and  in  error,  and  that  it  will  correct  their  decision ;  but 
if,  without  entering  into  details,  they  simply  state,  as  in  many 
cases  it  would  be  most  prudent  and  judicious  for  them  to  do,  that 
they  have  met  and  considered  and  come  to  a  conclusion,  the  Court 
has  then  no  means  of  saying  that  they  have  failed  in  their  duty, 
or  to  consider  the  accuracy  of  their  conclusion.  It  seems,  there- 
fore, to  me,  that  having  in  the  present  case  to  look  to  the  motives 
of  the  trustees  as  developed  in  the  affidavits,  no  ground  exists  for 
imputing  bad  motives.  The  petitioners,  indeed,  candidly  state,  on 
the  face  of  their  petition,  that  they  do  not  impute  such  motives, 
they  merely  charge  the  trustees  with  a  miscarriage  as  regards  the 

duty  which  they  had  to  perform.  I  cannot,  therefore,  deal 
*449    with  the  case  as  if  the  petition  *  had  .contained  a  statement 

of  a  different  kind,  and  if  I  could,  still  I  should  say,  having 
read  the  affidavits,  that  I  see  nothing  whatever  which  can  lay  the 
foundation  for  any  judicial  conclusion,  that  the  trustees  inten- 
tionally and  from  bad  motives  failed  in  their  duty,  if  they  failed 
at  all. 

With  respect  to  the  eligibility  of  W.  Gale,  if  the  trustees  acted 
upon  the  presumption  that  his  father  was  competent  to  educate 
him  as  a  minister  of  the  Church  of  England,  there  are  not  ciiicum- 
stances  enough  shown  to  enable  me  to  say  that  they  came  to  a 
wrong  conclusion  in  that  respect,  and  if,  on  the  other  hand,  they 
acted  with  regard  to  the  young  gentleman  himself,  no  facts  are 
stated  or  reasons  given  on  the  subject.  I  should  say,  as  a  general 
rule,  that  the  Court  ought  not  to  require  persons  to  state  reasons 
for  conduct  which  they  are  authorized  to  pursue,  because  such  a 
statement  made  in  one  case,  where  it  may  possibly  be  done  without 
evil  and  mischief,  has  a  tendency  to  create  an  objection  against 
those  who,  in  other  cases,  do  not  make  it,  where  a  statement  of 
reasons  might  be  most  mischievous.    In  the  present  instance  I  do 

(a)  15  East,  117. 
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not  know,  nor  have  I  any  judicial  means  of  knowing,  whether  the 
trustees  acted  upon  the  ground  of  the  father's  competency,  or  on 
any  thing  in  respect  of  the  son :  they  have  forhome  to  state  any 
thing  in  the  slightest  degree  disrespectful  or  painful  to  either, 
and  in  that  I  think  they  have  acted  a  very  judicious  part ;  for  they 
would,  undoubtedly,  have  greatly  increased  that  feeling  of  disap- 
pointment and  displeasure  which  has  arisen  at  the  election  of  0. 
Joyce,  if  they  had  entered  into  any  statement  reflecting  either 
upon  Mr.  Gale  or  his  son. 

His  Lordship  here  adverted  to  various  suggestions  of  mis- 
conduct against  the  trustees,  which,  though  not  *  very  dis-  *  460 
tinctly  brought  forward  by  the  affidavits  in  support  of  the 
petition,  had  formed  the  subject  of  comment  by  counsel  at  the 
bar:  they^*elated  to  the  non-election  of  any  lads  belonging  to  the 
parishes,  the  tenor  of  the  correspondence  between  the  Rev.  Mr. 
Coney  and  the  Rev.  Mr.  Joyce,  and  that  of  the  correspondence 
between  the  Rev.  Mr.  Robinson  and  Mr.  Qale,  and  also  to  the 
manner  in  which  the  election  had  been  conducted,  this  last  being 
relied  on  as  showing  that  the  case  of  W.  Gale  had  not  been  fairly 
considered.  His  Lordship  having  disposed  of  these  several  impu- 
tations, which  he  treated  as  not  substantiated,  proceeded  as  fol- 
lows :  — 

I  will  now  consider  an  objection,  fairly  and  properly  taken,  on 
the  part  of  Mr.  Gale ;  namely,  that  if  his  son  was  equally  eligible 
with  C.  Joyce,  he  was  entitled  to  the  preference.  .Nothing  can  be 
more  clear  than  this,  and  if  I  saw  any  reason  to  think,  which  I  do 
not,  that  the  trustees  did  not  also  entertain  this  opinion,  I  should 
express  myself  more  strongly ;  for  there  is  no  doubt  that  if  there 
be  in  either  of  these  parishes  a  youth  who,  in  the  honest  judgment 
of  the  trustees  or  the  majority  of  them,  is  fit  and  proper  to  be 
brought  up  as  a  minister  of  the  Church  of  England,  and  his  father 
is  incompetent  to  bring  him  up  to  that  situation,  he  is  entitled  to 
the  preference  over  any  not  of  these  parishes,  though  in  other 
respects  fully  ecjual  to  him.  The  affidavit  of  the  trustees  states 
that  they  investigated  and  properly  considered  the  parishes,  and 
they  must  have  so  done  from  considering  the  parishes  as  the 
preferable  places  from  which  to  select  the  candidate.  It  is  re- 
marked,  however,  that  the  affidavit  does  not  in  terms  state  that 
W.  (Jale  was  ineligible.  This  is  so,  and  it  would  have  been  better 
had  the  evidence   been   more   explicit    on  the   point;    but,  at 
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*  451    the  same  time,  I  think  *  it  is  impossible  to  read  the  affidavit 

without  understanding  the  trustees  distinctly  to  say,  that 
W.  Gale  was  not  eligible.  They  say  that  they  fairly  considered 
the  cases  of  the  two  youths.  Now  they  could  not  have  done  this 
in  reference  to  W.  Gale,  unless  they  considered  his  case  individu- 
ally and  on  the  point  whether  he  was  or  was  not  eligible,  unless, 
indeed,  they  proceeded  upon  an  idea  of  comparative  eligibility,  a 
notion  which  I  cannot  believe  they  entertained.  I  have  attentively 
considered  how  far  the  inference  sought  to  be  drawn,  that  the 
trustees  considered  the  cases  in  comparison  one  with  another,  is 
fairly  deducible  from  the  statement  in  the  affidavit,  and  I  must  say 
that  I  consider  that  statement  to  import  that  W.  Gale's  merits 
were  considered  individually,  and  that  0.  Joyce's  merits  were  con- 
sidered individually,  and  that  the  trustees  came  to  what  .they  allege 
to  be  a  conscientious  conclusion  that  W.  Gale  was  not  eligible, 
this  conclusion  being  founded  either  on  his  fatKer's  good  circum- 
stances, or  on  grounds  personal  to  himself,  or  on  some  of  the 
many  reasons  which  might  well  exist  in  determining  upon  the 
eligibility  of  a  youth  to  be  brought  up  as  a  minister  of  the  Church 
of  England. 

The  application,  therefore,  not  being  established  on  the  ground 
of  any  exclusive  rule  adopted*  by  the  trustees,  which  they  had  no 
right  to  adopt,  and  the  absence  of  notice  of  the  election  forming 
no  objection  for  the  reasons  I  have  before  mentioned,  and  the 
affidavits  stating  that  the  claims  of  each  of  the  candidates  were 
fairly,  honestly,  and  impartially  considered,  and  not  being  able  to 
discover  any  one  fact  which  at  all  warrants  me  in  doubting  the 
correctness  of  this  statement,  I  own  it  does  appear  to  me  that  I 
have  no  just  grounds  upon  which  I  can  claim  a  right  to  exer- 

*  452  cise  that  discretion  *  which  is  vested  in  the  trustees,  and 

to  say  that  W.  Gale  was  eligible,  and  that  he,  therefore, 
ought  to  have  been  elected.  • 

Then  to  what  conclusion  should  this  lead  in  reference  to  the 
question  of  costs  ?  I  am  not  aware  of  any  instance  in  which 
trustees  have  been  fixed  with  costs,  except  where  they  have  acted 
either  upon  improper  motives,  or  with  such  neglect  and  want  of 
caution  as  to  render  their  conduct  liable  to  be  considered  as 
amounting  to  a  breach  of  trust.  In  cases  of  this  kind  I  conceive 
they  ought  to  be  charged  with  costs ;  but  there  can  be  no  reason 
for  applying  the  same  rule  to  a  case  where  they  are  brought  before 
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the  Court  upon  a  petition,  disclaiming  any  imputation  of  indirect 
motives,  and  containing  a  distinct  statement  that  all  that  is  imputed 
to  them  is  a  miscarriage  in  regard  of  their  duty,  and  where  too  I 
see  no  ground  for  imputing  to  them  any  improper  or  negligent 
conduct.  I  think,  therefore,  that  these  trustees  are  entitled  to 
their  costs. 

The  question  next  arises  with  regard  to  the  costs  of  the  peti- 
tioners. I  should  be  sorry  to  fix  the  stigma  upon  these  gentlemen 
of  having  acted  from  an  improper  motive ;  it  is  however  plain, 
that  they  have  proceeded  on  a  mistaken  impression  of  the  motives 
and  conduct  of  the  trustees.  On  the  whole,  it  seems  to  me,  that  I 
must  order  the  petitioners  to  pay  their  own  costs,  the  costs  of  the 
trustees  being  paid  out  of  the  charity  fund. 


♦The  ATTORNEY-GENERAL  at  the  relation  of  JOHN  *468 
BRANSTON  FREER,  THOMAS  THOMPSON,  ED- 
WARD FORDHAM  FLOWER,  CHARLES  LUCY,  EDMUND 
DARBY  FORD,  RICHARD  GREAVES,  and  the  Mayor,  Alder- 
men, and  Burgesses  of  the  Borough  o^  STRATFORD-UPON- 
AVON,  in  the  County  of  WARWICK     ....     Informant. 

AND 

The  BIRMINGHAM  and  OXFORD  Junction  Railway  Company, 
The  GREAT  WESTERN  Railway  Company,  and  the  BIRMING- 
HAM, WOLVERHAMPTON,  and  DUDLEY  Railway  Company 

Defendants. 

1861.    July  12,  16,  17,  29. 

A  railway  company  was  constituted  in  1846,  for  the  purpose  of  making  a  railway 
from  A.  to  B.,  with  a  diverging  line  to  C.  In  June,  1851,  the  line  of  railway 
frSm  A.  to  B.  was  nearly  completed,  but  no  steps  had  been  taken  to  construct 
the  diverging  line.  An  information  was  then  filed  by  the  Attomey-Greneral 
at  the  relation  of  certain  parties  claiming  to  be  interested  in  tlie  diverging 
line,  to  restrain  the  company  from  opening  the  line  from  A.  to  B.,  except 
with  the  intention  of  completing  also  the  diverging  line.  Held,  upon  demur- 
rer, that  the  neglect  by  the  company  to  complete  the  whole  line  could  not  be 
regarded  in  the  light  of  a  public  injury  so  as  to  warrant  the  interferenoe  of . 
the  Attorney-General.* 

^  See  State  v.  Hartford  and  N.  H.  R.R.,  29  Conn..  638;   Scottish  North- 
Eastem  Bailway  v.  Stewart,  3  McQ.  H.  L.  Cas.  382. 
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The  object  of  this  information  was  in  effect  to  restrain  the  Great 
Western  Railway  Company  from  proceeding  with  the  construction, 
or  opening  of  a  part  only  of  the  Birmingham  and  Oxford  Junction 
Railway,  or  any  otherwise  than  for  the  purpose  of  completing  the 
whole  of  the  lines  of  railway  by  the  Birmingham  and  Oxford  Junc- 
tion Act   authorized'  to   be  made.    The  equity  relied  upon  was 

founded  on  that  established  in  the  case  of  Cohen  y.  WUkifir 
*464    son^(a)  and  a  proceeding  by  *  information  was  adopted 

from  the  apprehension  that  a  bill  might  be  met  with  an  ob- 
jection on  the  ground  of  acquiescence.  Graham  v.  The  Birkenhead^ 
Lancashire^  and  Cheshire  Jimction  Railway  Company,  (fr) 

It  appeared  by  the  information,  which  was  filed  on  the  2d  June, 
1851,  that  the  Birmingham  and  Oxford  Junction  Railway  was  pro- 
jected in  1845,  for  the  purpose  of  making  a  line  of  railway  to 
commence  at  Birmingham,  to  pass  through  Warwick  and  Leam- 
ington, and  to  terminate  by  a  junction  with  the  Oxford  and  Rugby 
Railway  in  the  parish  of  Fenny  Gompton,  together  with  a  line  of 
railway  which  was  to  diverge  from  the  line  of  railway  so  proposed, 
and  to  terminate  at  Stratford-upon-Avon,  by  a  junction  with  the 
Stratford-upon-Avon  branch  of  the  Oxford,  Worcester,  and  Wolver- 
hampton Railway. 

The  information  stat^  the  issuing  of  prospectuses  to  this  effect, 
and  that  public  meetings  were  held  at '  Stratford-upon-Avon  to 
further  the  obtaining  of  an  Act  of  Parliament,  in  accordance  with 
such  prospectuses ;  that  the  Act  was  obtained  in  1846,  which 
recited,  among  other  things,  that  the  making  of  the  whole  lines  of 
railway  as  above  stated  would  be  of  great  public  advantage ;  that 
by  the  Act,  ^^  the  Birmingham  and  Oxford  Junction  Railway  Act, 
1846,"  the  company  was  constituted  and  empowered  to  sell  their 
line  to  the  Great  Western  Railway  Company.  The  information 
then  stated,  that  shortly  after  the  passing  of  the  Act,  an  agreement 
was  entered  into  between  the  Birmingham  and  Oxford  Junction 
Railway  Company,  the  Birmingham,  Wolverhampton,  and  Dudley 

Railway  Company,  and  the  Great  Western  Railway  Com- 
*  455    pany,  for  *  the  purchase  of  the  two  former  railways,  whereby, 

after  fixing  the  sums  of  money  at  which  they  were  to  be  sold 
and  transferred  to  the  Great  Western  Railway  Company,  the  price 
to  be  considered  due  on  the  Ist  July,  1850,  it  was  provided  that 

(a)  1  Mac  &  6.  481.  (6)  2  Mac.  &  6.  146. 
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if  the  Qi^eat  Western  Bailway  Company  should  thmk  fit  to  require 
the  opening  and  working  any  portion  of  the  said  line  of  railway, 
previous  to  the  completion  of  the  whole,  and  not  otherwise,  the 
same  shotdd  be  opened  and  worked  accordingly  as  such  portion  of 
the  line  could  be  completed  ;  and  thereupon  the  moneys  agreed  to 
be  paid  should  become  payable  six  months  after  such  partial  open- 
ing, in  the  same  manner  as  if  the  whole  had  been  opened.  The 
information  then  stated,  the  passing  of  another  Act  of  Parliament 
in  1848,  conferring  additional  powers  on  the  Great  Western  Bail- 
way  Company,  and  whereby  the  i^reement  was  ratified  and  made 
binding ;  and  it  was  thereby  enacted,  that  there  should  be  a  joint 
board  of  management  selected  by  the  Oreat  Western  Railway  Com- 
pany from  the  two  other  companies  who  were  to  have  and  exercise 
the  same  powers  in  reference  to  the  construction  of  the  two  under- 
takings and  the  general  management  of  the  affairs  of  the  two  lines 
as  the  directors  of  either  might  have  had,  but  for  the  passing  of 
the  Act  with  reference  to  the  construction  and  management  of 
either  of  the  said  undertakings,  or  the  management  of  the  afi*airs 
of  either  of  the  said  companies.  The  information  then  stated, 
that  ike  Birmingham  and  Oxford  Junction  Bailway  Company  had 
raised  all  the  capital  for  the  construction  of  the  entire  line  of  rail- 
way authorized  by  their  Act  to  be  made,  and  had  (previously  to 
their  sale  to  the  Great  Western  Bailway  Company)  caused  noticer 
to  be  given  to  the  severe:!  land-owners  on  that  portion  only  of  their 
line  between  Birmingham  and  the  Oxford  and  Bugby  Bail- 
way  ;  and  that  the  board  of  management,  since  the  sale  *  to  *  456 
the  Great  Western  Bailway  Company,  had  proceeded  with 
the  construction  of  that  line,  and  that  the  same  was  in  a  forward 

.  state,  and  would  be  shortly  ready  to  be  opened  for  traffic ;  that  no 
notices  had  been  served  on  the  land-owners  on  that  portion  of  the 
intended  line  between  the  Birmingham  and  Oxford  line,  and  the 
town  of  Stratford-upon-Avon,  either  by  the  Birmingham  and  Oxford 

'  Junction  Bailway  Company,  or  the  board  of  management.  The 
information  then  stated,  that,  in  answer  to  inquiries  by  the  share- 
holders, the  board  of  management  had  made  certain  representations 
as  to  their  intention  of  proceeding  with  the  construction  of  the 
diverging  line  to  'Stratford-upon-Avon  ;  whereas  in  fact  they  in- 
tended without  any  lawfiil  authority  to  abandon  its  construction 
altogether.  The  information  then  stated,  that  the  powers  for  the 
compulsory  purchase  of  lands  would  expire  on  the  8d  August  then 
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next,  and  that  there  was  yet  time  for  the  purpose  of  giving  the 
requisite  notices  for  the  diverging  line  to  Stratford-upon-Av<m. 
The  information  then  stated,  that  on  the  81st  March,  1850,  letters 
were  written  at  the  instance  of  a  numerous  body  of  shareholders 
of  the  Birmingham  and  Oxford  line,  and  otherwise  interested  in 
the  completion  of  the  diverging  line,  to  the  secretaries  of  the 
Birmingham  and  Oxford  Junction  and  the  Great  Western  Railway 
Companies,  urging  on  them  the  propriety  of  serving  the  requisite 
notices  for  and  proceeding  with  the  construction  of  the  diverging 
line,  and  representing  to  them  that  no  steps  had  been  taken  for  the 
purpose  of  enabling  them  to  commence  the  construction  of  the 
diverging  line. 

The   information  charged   that  there  did  not  exist  any  legal 

remedy  for  compielling  the  Biriningham  and  Oxford  Junction 

*  457    Railway  Company  to  deliver  notices  to  *  treat  within  the 

period  which  then  remained  for  exercising  their  powers  of 

compulsory  purchase. 

The  information  prayed  a  declaration  that  t^e  Birmingham  and 
Oxford  Junction  Railway  Company  were  bound  to  construct  the 
whole  of  the  lines  of  railway  which  by  the  Birmingham  and  Ox- 
ford Junction  Railway  Act,  1846,  they  were  authorized  and  em- 
powered to  construct,  and  particularly  the  diverging  line  to 
Stratford-upon-Avon,  and  that  they  were  bound  to  open  the  whole 
of  the  lines  of  railway  simultaneously ;  *and  it  also  prayed  an 
injunction  against  proceeding  with  or  opening  for  traffic  the  por- 
tion of  the  line  which  was  nearly  ready,  for  opening,  until  the 
diverging  line  should  be  constructed,  or  until  the  Birmingham  and 
Oxford  Junction  Railway  Company  should  have  given  proper  and 
effectual  notices  to  the  owners  of  the  lands  required  for  the 
diverging  line  of  railway  of  their  intention  to  treat  for  and  pur- 
chase the  same. 

The  defendants,  the  Birmingham  and  Oxford  Junction  Railway 
Company,  and  the  Great  Western  Railway  Company,  having  sev- 
erally demurred  for  want  of  equity,  these  demurrers  were,  upon 
argument,  allowed  by  the  Yice-Chanoellor  Ej^ight  Bbuce,  on  the 
26th  June,  1851.  No  demurrer  was  put  in  by  the  Birmingham, 
Wolverhampton,  and  Dudley  Railway  Company;  as  it  was  thought 
that  the  demurrers  of  the  other  two  companies  would  comprise 
the  whole  case.  A  motion  was  also  made  on  the  same  day  for  an 
injunction  in  the  terms  of  the  prayer  of  the  information,  but  the 
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Yice-Chancellor  did  not  think  fit  to  make  any  order  thereupon, 
except  that  he  ordered  the  costs  of  the  motion  to  he  paid  by  the 
relators.  The  present  appeal  was  from  both  these  decisions,  and 
it  was  i^reed  that  there  should  be  only  one  hearing  for  both  de- 
fendants. 

*  Mr.  Bacon  and  Mr.  Daniel,  for  the  information,  and  *  458 
in  support  of  the  appeal  motion.  —  It  was  objected  before- 
the  Yice-GhaiLcellor,  that  the  remedy  in  this  case  was  by  mandamus, 
and  not  by  a  proceeding  in  equity,  or  that  at  all  events  such  pro- 
ceeding should  have  been  by  a  bill  filed  by  a  shareholder,  and  not 
by  an  information  by  the  Attorney-General,  who  had  nothing  to  do 
with  the  matter,  there  being  no  public  wrong.  Our  answer  to 
this  is,  that  the  pToceeding  by  mandamus  would  have  been  idle, 
inasmuch  as  from  the  pressure  of  business  in  the  Queen's  Bench, 
there  could  not  have  been  any  return  to  the  writ  before  all  the 
powers  contained  in  the  Birmingham  and  Oxford  Junction  Railway 
Act  would  have  expired.  We  fiirther  submit,  that  the  jurisdiction 
exercised  in  this  Court  by  injunction  is  analogous  to  that  exercised 
in  the  issuing  of  a  mandamus :  Blakemore  y.  The  CHamorffonshire 
Canal  NavigaiUm,  (a)  Regina  y.  Uie  Eastern  Counties  Railway 
Company ;  (V)  and  that  the  recital  in  the  Act,  that  the  construction 
of  the  railway  would  be  ^^  of  great  public  advantage,"  estops  the 
defendants  from  saying  that  the .  public  are  not  concerned.  The 
public  have,  therefore,  such  an  interest  in  the  performance  of 
the  contract  by  the  execution  of  the  whole  railway,  as  that  any 
individual  as  well  as  all  are  properly jrepresented  by  the  Attorney- 
Oeneral,  in  the  same  manner  as  he  intervenes  in  cases  of  charity 
or  public  nuisance ;  and  the  information  is  founded  on  the  same 
equity  as  that  established  in  Cohen  v.  Wilkinson,  (c) 

It  was  also  contended  in  the  Court  below,  that  the  board 
of  management,  according  to  the  terms  of  the  *  second  Act,  *  459 
ought  to  have  been  personally  made  parties  to  the  suit,  but 
this  was  clearly  unnecessary,  inasmuch  as  the  board  of  manage- 
ment was  only  formed  for  the  purpose  of  relieving  the  three  sepa- 
rate boards  of  directors  from  meeting  upon  every  trivial  occasion ; 
but,  in  truth,  all  the  directors  are  before  the  Court  here  as  share^ 
holders. 

(a)  1  M.  &  K.  164.  (6)  10  A.  &  E.  581. 

(c)  12  Beav.  138;  S.  C,  5  Railway  Cases,  affirmed,  1  Mac.  &  6.  481. 
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With  respect  to  another  objection  which  was  raised,  that  hj  the 
Act  of  1848,  conferring  additional  powers  on  the  Great  Western 
Railway  Company,  they  are  empowered  to  open  the  railway  par- 
tially, we  say,  that  though  the  information  admits  that  they  are  so 
empowered,  yet  it  must  be  understood  to  be  with  the  intention  of 
opening  the  whole  of  their  authorized  lines  of  railway,  and  the 
demurrer  admits  the  allegation  in  the  information  that  it  is  intended 
to  abandon  the  construction  of  the  line  to  Stratford-upon-Avon. 
By  the  Act  13th  and  14th  Yict.  c.  83,  railway  companies  have  the 
power  to  abandon  the  whole  or  any  portion  of  their  lines  on  cei^ 
tain  conditions,  but  it  is  clear  that  these  defendants  cannot,  wi^out 
having  recourse  to  the  provisions  of  that  Act,  voluntarily  abandon 
any  portion  of  their  scheme.  They  also  referred  to  Agar  v.  The 
RegenPs  Oanal  Comp<my  cited  in  Mayor  j  4*c.,  of  King^s  Lynn  v. 
Pemberton.  (a) 

Mr.  BetheUj  Mr.  RoUjBhA  Mr,  G.  L,  Russell^  contra. — This  is, 
in  fact,  an  application  by  the  Attorney-Qeneral  for  the  specific  per- 
formance of  an  Act  of  Parliament,  a  proceeding  which  we  submit 
is  wholly  without  precedent,  and  contrary  t6  principle.  The  Court 
of  Queen's  Bench  is  the  proper  tribunal  for  enforcing  the  execu- 
tion of  their  duties  by  public  bodies;  and  the  only 
*  460  *  exception  to  this  mode  of  procedure  is  under  the  17th  and 
18th  sections  of  the  Act  8  Vict.  c.  85,  whereby  the  Attorney- 
General  is  empowered  to  proceed  in  equity,  on  the  certificate  of  the 
board  of  trade,  against  railway  companies  which  are  about  to  con- 
travene or  exceed  the  provisions  of  their  Acts.  This  parliamentary 
authority  would  have  been  unnecessary,  if  the  right  to  interfere 
existed  independently  of  the  Act.  The  only  equity  in  (Johen  v, 
Wilkinson  was  founded  on  contract  with  the  shareholder ;  but  it  is 
clear  that,  in  the  present  case,  there  is  no  contract  with  the  Attor- 
ney-General. The  right  also  of  the  Attorney-General  to  file  an  in- 
formation in  this  Court  must  be  in  respect  of  the  public  at  large ; 
and  it  cannot  be  said  that  all  the  public  are  interested  in  the  con- 
struction of  the  diverging  line,  and  not  equally  interested  in  that 
portion  of  the  railway  which  is  all  but  completed.  The  information 
itself  nowhere  suggests,  that  it  would  be  a  public  mischief  to  make 
only  a  part  of  the  line,  but  only  that  it  is  an  abuse  of  the  Act  of  Par- 

(a)  i  SwanBt.  250. 
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liament  not  to  make  the  whole.  The  fallacy  consists  in  calling 
the  abandonment  of  a  portion  of  a  line  of  railway  a  public  nui- 
sance. The  information  contains  no  allegation  as  to  the  ignorance 
of  the  relators  with  respect  to  the  breach  of  duty  in  the  company, 
and  therefore  nothing  to  rebut  the  presumption  of  that  acquiescence 
which  was  held  to  operate  as  a  bar  to  a  bill  for  similar  relief  in  Qtcl- 
ham  y.  The  Birkenhead^  Lanctzshirej  and  Cheshire  Junction  Rail- 
way Company,  (jol)  We  fiirther  submit,  that  the  power  given  to  the 
company  by  the  second  Act,  to  open  a  part  of  their  line  when 
completed,  amounts  to  a  legislatiye  declaration  controlling  the 
jurifiidiction  invoked  in  this  suit.  The  board  of  management  being 
entirely  independent  of  the  companies,  ought  to  have  been 
personally  *  made  parties  to  this  suit.  [They  referred  to  *  461 
and  commented  upon  the  cases  of  Browne  v.  The  Mon- 
mouthshire Railway  and  Canal  Company y  (6)  BrocMebank  v.  The 
Whitehaven  Junction  Railway  Company  (c)  and  Armistead  v. 
North  Staffordshire  Railway,  (d)] 

Mr.  Bacon  J  in  reply,  referred  to  The  Attorney- General  v.  Lon- 
don and  Southampton  Railway  Company ^  (e)  Attorney- General  v. 
The  Manchester  and  Leeds  Railway  Company,  (jg)  to  show  that 
the  non-compliance  with  Acts  of  Parliament  formed  the  subject 
for  interference  by  the  Attorney-General ;  and  submitted  that  the 
provisions  of  the  Act  8  Vict.  c.  85,  which  enabled  the  Attorney- 
General  to  proceed  against  railway  companies,  in  certain  cases, 
could  not  be  construed  to  derogate  from  his  inherent  powers. 

The  Lord  Chancellor.  —  The  equity  on  which  this  informa- 
tion is  supposed  to  be  founded,  arises  out  of  an  alleged  breach  of 
duty  imposed  under  an  Act  of  Parliament.  The  question  is, 
whether  the  defendants  have  failed  in  the  performance  of  their 
duty,  and,  if  so,  whether  the  non-performance  of  such  duty  gives 
the  Attorney-General  the  power,  to  come  to  this  Court,  and,  in 
effect,  to  compel  a  specific  performance  of  an  Act  of  Parliament. 
The  Attorney-General  appears  here  in  order  that  the  defendants 
may  be  stopped  from  doing  that  which  is  not  expressly  forbidden 
by  the  Act  of  Parliament ;  but,  unless  I  were  prepared  to  say  that 

(a)  2  Mac.  &  G.  146.  (6)  13  Beav.  32.  (c)  15  Sim.  632. 

(d)  Qaeen^s  Bench,  Feb.  22d,  1851,  uot  reported. 

(e)  1  Railway  Cases,  283.    '  '  (fir)  1  Railway  Cases,  436. 
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the  Attorney-General  is  entitled,  in  every  case  where  the  public 
interests  may  or  are  alleged  to  be  neglected,  to  come  into 
*  462  *  equity,  I  must  hold  that,  in  the  present  case,  na  suflScient 
grounds  have  been  shown  for  his  interference.  Un- 
doubtedly, the  Attorney-General  has  a  right  to  represent  the  pub- 
lic, either  in  equity  or  by  prosecution  at  law,  in  cases  where  the 
public  interests  are  exposed  to  danger  or  mischief,  and  in  the 
course  of  the  argument  several  authorities  were  cited  to  show  that 
such  interference  is  recognized  in  equity ;  but  the  informations  in 
all  those  cases  were  directed  to  the  repression  of  acts  which  the 
parties  had  no  legal  right  to  do,  and  which  were  not  only  not 
authorized  to  be  done,  but  were,  in  fact,  acts  of  public  nuisance. 
I  cannot  extract  from  this  information  any  grounds  to  warrant  the 
exercise  of  such  a  jurisdiction  in  the  present  case ;  and,  under 

these  circumstances,  I  think  the  demurrers  must  be  allowed. 

• 

July  29. 

The  appeal  motion  having  been  refused, 

Mr.  Q-,  L.  Russell  now  asked  for  the  costs  of  the  motion  before 
the  Lord  Chancellor,  vltra  those  of  an  abandoned  motion,  on  the 
ground  that  the  relators  had  given  notice  of  their  intention  to 
read  affidavits  which  had  been  filed  in  support  of  the  motion  in 
the  Court  below ;  he  submitted  that  the  case  fell  within  the  equity 
of  the  order  of  the  5th  August,  1818. 

The  Lord  Chancellor,  however,  refused  the  application,  ob- 
serving that  the  defendants  had  not  been  put  to  any  additional 
expense  by  the  notice  to  read  the  old  affidavits. 


♦  463  *  GLYN  v.  CAULFEILD.i 

1851.    February  27.    March  1,  8,  5.    August  5. 

The  defendants  in  a  suit  were  shareholders  in  a  company  and  had  been  author- 
ized by  the  other  shareholders  to  wind  up  its  affairs,  and  for  this  purpose, 
among  oiher  things,  to  send  out  agents  to  India.  ThQ  plaintiffs  in  the  suit 
haying  brought  actions  against  the  defendants  as  shareholders,  in  respect  of 
certain  debentures  issued  by  the  company,  the  defendants  thereupon  filed  a 

>  S.  C,  16  Jur.  807. 
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bUl  on  behalf  of  themselves  and  the  other  shareholders  to  restrain,  the  actions* 
and  to  obtain  relief  in  respect  of  the  debentures.  The  plaintiffs  then  filed  a 
bill  against  the  defendants  for  discovery  in  aid  of  the  actions.  From  the 
answers  of  the  defendants  to  this  bill  it  appeared  that  they  had  in  their  actual 
possession,  certain  letters  which  had  passed  between  Ihe  defendants  and  the 
directors  and  shareholders  of  the  company  and  the  agents  in  India,  alter  the 
dispute  had  arisen  and  in  contemplation  of  and  pending  proceedings  in  re^ 
spect  of  the  dispute  and  for  the  purpose  of  assisting  the  defence  of  the  defend- 
ants and  the  other  shareholders.  On  a  motion  by  the  plaintiffs  for  the 
production  of  these  letters,  the  defendants  submitted  that  they  were  not 
bound  to  produce  them,  first,  because  they  held  them  on  behalf  of  themselves 
and  also  of  the  other  shareholders  of  the  company  who  were  not  parties  4io 
the  suit;  and  secondly,  because  the  letters  fell  within  the  class  of  privi- 
leged communications:  Hdd,  ordering  the  production,  that  the  defendants 
sufiiciently  represented  the  whole  body  of  shareholders  for  the  purposes  of 
the  litigation,  and  that  so  fiir  as  the  parties  by  or  to  whom  the  letters  were 
sent  were  shareholders  of  the  company,  the  letters  were  not  privileged :  Hdd 
also,  that  the  circumstance,  that  the  letters  related  to  the  matters  in  dispute 
and  arose  out  of  communications  between  the  shareholders  themselves  with  a 
view  to  their  defence  in  the  suit,  formed  no  ground  of  protection.^ 

Professional  privilege,  as  a  ground  of  exemption  from  production  of  documents, 
is  adopted  simply  from  necessity,  and  ought  to  extend  no  further  than  abso- 
lutely necessary  to  enable  the  client  to  obtain  professional  advice  with  safety. 

The  decision  of  the  Yioe-Ohancellor  Lord  Cranworth,  in  Goodall  v.  Little  (1 
Sim.  N.  S.  155),  "that  there  is  no  protection  as  to  letters  between  parties 
themselves,  or  from  a  stranger  to  a  party,  menely  because  such  letters  may 
have  been  written  in  order  to  enable  the  person  to  whom  they  were  sent  to 
communicate  them  in  professional  confidence  to  his  solicitor,^*  approved.* 

This  was  an  application  by  three  of  the  defendants  in  the  suit, 
Elliott,  Wilson,  and  Brownrigg,  to  discharge  an  order  made  by  the 
Vice-Chancellor  Knight  Bbuce,  directing  tlie  production  of  certain 
documents,  appearing  by  the  answers  of  the  said  defendants  to  be 
in  their  possession* 

The  defendants  Elliott  and  Wilson  were  actual  shareholders  in 
a  partnership  or  company  consisting  of  a  number  of  persons,  and 
called  "  The  Bengal  Indigo  Company ; "  the  defendant  Brownrigg 
had  been  a  shareholder,  but  had  retired.  In  the  year 
1848,  the  company  *  became  embarrassed,  and  the  three  *  464 
defendants  were  appointed  to  act  as  a  committee  on  behalf 

>  See  1  Dan.  Ch.  Pr.  <4th  Am.  ed.)  578 ;  Whitbread  v.  Gumey,  Younge, 
541 ;  Betts  v.  Menzies,  3  Jur.  N.  S.  885 ;  5  W.  R.  767,  V.  C.  W. ;  Reynolds  n. 
Godlee,  4  K.  ^  J.  88 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1833,  1834,  and  cases  in 
note  (1). 

•  See  WooUey  p.  North  London  Raflway  Co.,  L.  R.  4  C.  P.  602,  607 ;  Kerr 
9.  Gillespie,  7  Beav.  572;  FUght  v.  Robinson,  8  Beav.  22. 
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of  the  body  of  shareholders,  to  settle  claims  against  the  companyy 
and  to  co-operate  with  the  directors  of  the  company  in  winding  up 
its  affairs.  By  an  indenture  dated  the  10th  May,  1848,  the  defend- 
ants were  empowered  to  send  agents  to  India  for  carrying  out  the 
objects  just  mentioned ;  and,  in  August,  1848,  they  were,  by  power 
of  attorney  from  the  directors  of  the  company,  further  empowered 
to  manage  and  arrange  the  affairs  of  the  company  in  London.  In 
pursuance  of  the  powers  conferred  on  them  by  the  indenture  of 
the  10th  May,  1848,  the  defendants  appointed  W.  B.  Elliott  and 
H.  W.  Crawford  to  proceed  to  India  as  their  agents. 

The  plaintiffs  in  tiie  present  suit  having  brought  actions  against 
the  three  defendants  before  named  and  other  parties  defendants  in 
the  suit  as  members  of  the  company,  upon  certain  debentures 
isBiied  by  the  company,  the  defendants  filed  a  bill  on  behalf  of 
themselves  and  the  other  shareholders,  praying  an  injunction  to 
restrain  the  plaintiff  from  proceeding  with  the  actions,  and  that 
the  debentures  upon  which  the  actions  were  brought  might  be  deliv- 
ered up. 

The  plaintiffs  then  filed  the  present  bill  against  the  defendants 
for  discovery  in  aid  of  their  actions  at  law.  To  this  bill  answers 
were  put  in,  and  it  was  on  the  joint  answer  of  the  defendants 
Elliott  and  Wilson,  and  the  separate  answer  of  the  defendant 
Brewnrigg,  that  the  question  now  under  discussion  arose.  By 
these  answers  it  was  alleged,  that  the  debentures  upon  which  the 
actions  were  brought  had  been  deposited  with  Messrs.  Cockerell  & 
Co.  for  the  purpose  of  enabling  them  to  raise  money  for 

*  465   the  use  of  the  company ;  but  *  that  Messrs.  Cockerell  A; 

Co.  had,  in  violation  of  their  duty,  deposited  them  with  the 
plaintiff,  as  a  security  for  advances  made  to  the  plaintifBs  for  the 
use  of  Messrs.  Cockerell  &  Co. 

The  documents  to  which  the  order  sought  to  be  discharged 
applied,  and  the  actual  possession  of  which  by  the  defendants  was 
admitted,  consisted  of  three  classes :  namely,  first,  communica- 
tions between  the  defendants  or  some  of  the  shareholders  of  the 
company  on  the  one  hand,  and  the  solicitors  of  the  company  on 
the  other,  after  the  dispute  with  the  plaintiff  arose;  secondly, 
letters  written  by  the  defendants,  Elliott,  Wilson,  and  Brownrigg, 
to  the  directors  and  secretary  of  the  company  and  to  the  agents  in 
India,  after  the  matters  in  question  in  the  suit  had  arisen  and  in 
contemplation  of  or  pending  proceedings  in  respect  of  various 
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matfcers  and  in  particular  of  the  claims  of  the  plaintiffs,  and  for  the 
purpose  of  communicating  to  the  persons  to  whom  they  were 
addressed  the  proceedings  adopted  in  respect  of  such  claims  and 
the  opinion  of  the  legal  advisers  consulted  by  the  defendants^  or 
for  the  purpose  of  being  submitted  to  or  of  obtaining  information 
to  be  submitted  to  such  legal  advisers  and  the  shareholders ; 
thirdly,  letters  to  the  defendants,  Elliott,  Wilson,  and  Brownrigg, 
by  the  directors  or  the  secretary  of  the  company  or  the  agents  in 
India,  after  the  matters  in  question  in  the  suit  had  arisen  and  in 
contemplation  of  or  pending  proceedings  in  respect  of  various 
matters  and  in  particular  of  the  plaintiffs'  claim,  and  for  the  pur- 
pose of  being  con^nunicated  to  such  legal  advisers  and  the  share- 
holders, and  for  the  purpose  of  obtaining  their  opinions  thereon. 

The  Yice-Ghancellor  having  made  an  order  directing  the 
production  of  the  documents  above  mentioned  in    *the    *466 
second  and  third  classes,  being  included  in  the  second  and 
third  schedules  of  the  answers,  the  defendants  now  brought  the 
case  before  the  Lord  Chancellor. 

Mr.  R,  Palmer  and  Mr.  Cotton.,  in  support  of  the  application  to 
discharge  the  order  of  the.  Vice-Chancellor. — Two  questions  of 
principle  are  raised  in  this  case :  first,  whether  communications 
which  would  be  privileged  if  they  had  taken  place  between  solicitor 
and  client  or  between  solicitor  and  client  through  an  agent  not  a 
party  to  the  suit  or  the  partner  of  a  party,  are  to  be  refused  pro- 
tection because  they  are  made  between  and  through  parties  to  the 
suit;  and  secondly,  whether  protection  ought  to  be  limited  to  con- 
fidential communications  made  in  reference  to  litigation  between 
the  same  parties  as  are  parties  to  the  suit,  and  ought  not  to  be 
extended  to  litigation  as  to  the  same  or  similar  matters  between 
other  parties.  We  would  further  submit,  whether  there  is,  in  fact, 
in  this  case,  such  an  admission  of  the  possession  of  the  documents  as 
the  Court  can  act  upon  for  the  purpose  of  ordering  their  production. 
We  contend,  that  it  is  an  established  principle  of  this  Court,  that  the 
discovery  to  which  a  plaintiff  is  entitled  does  not  extend  to  the 
discovery  of  evidence  obtained  or  prepared  by  professional  persons 
and  conmiunicated  for  the  purposes  of  defence ;  and  that  the 
application  of  this  principle  to  the  present  case,  would  protect  from 
production  the  documents  now  in  question.  In  applying  the 
principle  regard  must  be  had  to  the  purpose  and  nature  of  the 
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communications,  and  not  to  the  medium  through  which  they  are 
made,  especially  where  the  introduction  of  the  particular  medium 
of  communication  is  obviously  necessary:  thus,  for  instance,  we 
would  submit,  that  the  client  himself  may  become  the  agent  of 
communication  for  his  own  solicitor ;  in  the  present  instance, 

*  467    also,  the  non-professional  *  agent  is  not  a  party  to  the  cause; 

The  doctrine  of  protection  for  which  we  contend,  is  laid 
down  in  Wigram  on  Discovery,  p.  254,  ed.  2,  and  Hare  on  Dis- 
covery, p.  174,  and  is  recognized  and  illustrated  in  the  cases  of 
Walker  v.  Wildman,(^a)  Qreenough  v.  Q-askell,  (b')  Cfurling'  v. 
Perring^  (c)  Penruddock  v.  Hammond^  (d)  Lord  Wdlsingham  v. 
Goodricke^^e)  PearseY. Pearse,(g)  Steele y.  8te%oart^{K)  Holmes 
V.  Baddelepj  (i)  Reid  v.  Langlois.  (k)  The  Vice-Ohancellor, 
while  recognizing  the  general  principle,  proceeded  upon  a  modifi- 
cation of  its  application  sanctioned  by  the  Yice-Chancellor  Lord 
Cbanwobth,  in  the  case  of  Goodall  v.  Little,  (/)  The  foregoing 
remarks  apply  themselves  to  both  questions  of  principle  raised  in 
this  case ;  but,  in  -  reference  to  the  second,  it  may  be  added,  that 
it  would  be  clearly  illusory  to  protect  communications  relating  to 
the  particular  debentures  upon  which  the  actions  were  brought, 
unless  the  same  protection  was  extended  to  other  communications 
relating  to  the  debentures  generally.  The  case  of  Clagett  v. 
Phillips  (m)  tends  to  show  that,  under  such  circumstances,  the 
protection  should  be  extended.  Upon  the  point  whether  there  is, 
in  this  case,  such  an  admission  of  the  possession  of  the  documents 
as  the  Court  can  act  upon,  we  submit  that,  although  the  actual 
possession  may  be  admitted  to  be  in  the  defendants,  yet  the 
admission  only  goes  to  the  defendants  holding  them  on  behalf  of 
themselves  and  other  persons,  and  these  other  persons  not  being 
parties  to  the  suit,  no  order  can  be  made  to  enforce  the  production 

as  s^ainst  them.    A  suit  might  indeed  be  framed  making 

*  468    all  *  these  parties  defendants,  or  constituted  on  a  jninciple 

of  representation,  but  such  is  not  the  plan  of  the  suit  in 

(a)  6  Madd.  47.  (g)  1  De  G.  &  S.  12. 

(6)  1  M.  &  K.  98.  (h)  I  Plul.  471. 

(c)  2M.  &K.  880.  (0  1  Phil.  476. 

(d)  11  Beav.  59.  (k)  1  Mac.  &  G.  627. 

(e)  3  Hare,  122. 

(J)  Since  reported,  1  Sim.  N.  S.  155. 
(m)  2  Y.  &  C.  (C.  C.)  82. 
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which  the  question  now  under,  discussion  arises.  [They  referred 
to  the  cases  of  Taylor  v.  Eundell,  (a)  Murray  v.  Walter^  (V)  Reid 
V.  Langlois,{c)  Carlisle  v.  The  South-Eastern  Railway  Com- 
pany, (rf)  ] 

Mr,  RoU  and  Mr.  Selwyn^  in  support  of  the  order  of  the  Vice- 
Chancellor.  —  With  regard  to  the  possession  of  the  documents  in 
question,  the  facts  of  the  case  show  that  they  are  not  merely 
manually  but  legally  in  the  defendants'  possession,  and ,  must  be 
produced.  Hardman  v.  EUames,  (e)  Driver  v.  Wright,  (g*)  The 
defendants  are  expressly,  and  by  the  authority  of  all  parties 
interested,  acting  in  every  respect  on  behalf  of  the  company.  In 
no  case  has  an  order  for  production  been  refused,  except  where 
the  possession  was  so  far  joint  that  an  order  against  one  party 
only  would  in  fact  have  been  nugatory.  In  Few  v.  Guppy^  men- 
tioned in  Hare  on  Discovery,  p.  126,  the  Court  determined  that 
as  the  defendant  was  suing  at  law  as  the  representative  of  others, 
it  would  hold  him  to  the  same  character  in  equity ;  and  we  submit 
that  this  rule  must  be  applied  to  the  defendants  in  the  present 
case.  It  has  never  been  held  that  the  mere  assertion  of  a  joint 
possession  is  sufficient,  but  the  Court  has  always  required  the  fact 
to  be  clearly  made  out.  Walbum  v.  IngUby^  (A)  Murray  v.  Wal- 
ter,  (b)  Taylor  v.  Rundellj  (a)  Reid  v.  iowg-tow,  (c)  Lopez  v. 
Deacon^  (%)  Wigram  on  Discovery,  p.  209,  ed.  2.  We  yrould 
further  submit,  that  this  suit  may  be  regarded  as  a  repre- 
sentative suit,  falling  *  within  the  cases  of  Richardson  v.  *  469 
Ekstings^  (k)  Taylor  v.  Salmon^  (J)  Richardson  v.  Lar- 
pent,  (m)  With  regard  to  the  question  of  privilege,  we  submit, 
in  opposition  to  the  argument  on  the  other  side,  that  it  is  the 
party  through  whom  the  communication  is  made,  and  not  the 
nature  or  object  of  the  communication  that  secures  the  privilege, 
and  that  the  question  does  not  arise  until  it  is  clearly  shown  that 
the  party  filled  the  character  of  a  professional  adviser,  or  the  agent 
of  a  professional  adviser,  and  further,  that  no  case  is  made  out  in 

(a)  Cr.  &  P.  104.  (h)  1  M.  &  K.  61. 

(6)  Cr.  &  P.  114.  (0  6  Beav.  264. 

(c)  1  Mac.  &  G.  627.  (k)  7  Beav.  801,  828,  864. 

(d)  1  Mac.  &  G.  689.  (l)  4  M.  &  C.  184. 

(«)  2  M.  &  K.  746.  (m)  2  Y.  &  C.  (C.  C.)  607. 

(g)  9  Sim.  261. 
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the  present  instance  for  the  privilege.  [Thej  referred  to  and 
commented  on  the  cases  cited  on  this  point  on  behalf  of  the  de- 
fendants,  and  distinguished  the  case  generally  from  Preston  v. 
Carr  (a)  and  Llewellyn  v.  Badeley.  (6)] 

Mr.  JB.  Palmer  J  in  reply.  —  There  is  nothing  in  the  frame  of  this 
suit  which  can  entitle  the  plaintiffs  to  import  into  it  a  representative 
character  as  to  the  defendants.  The  judgment  of  the  Yice-Chan- 
cellor  cannot  stand  consistently  with  the  cases  of  Steele  v.  Stewart 
and  Reid  v  Langlois  ;  and  it  is  submitted  that  the  decision  in 
Goodall  V.  LUtle  cannot  be  supported. 

Besides  the  cases  before  noticed,  those  of  The  Sheffield  Canal 
Company  v.  The  Shield  and  Rotheram  Railway  Company^  (c) 
Adams  v.  Fisher ,  (d)  Lancaster  v.  Evors^  (e)  Mozley  v.  Alston^  (jg) 
were  also  referred  to  in  the  course  of  the  argument. 

AagQBt  5. 

*  470  *  The  Lord  Chancellor,  after  detailing  the  facts  of  the 
case  to  the  effect  above  stated,  proceeded  as  follows  :  — 

The  actual  possession  by  the  defendants  of  the  documents 
required  to  be  produced  is  admitted;  but  exemption  from  pro- 
duction is  claimed  for  these  documents,  first,  for  certain  reasons 
connected  with  the  possession  thereof;  and  secondly,  on  the  ground 
of  privilege. 

With  respect  to  the  first  ground  which  regards  the  possession, 
the  defendants  allege  that  they  hold  the  documents  in  the  second 
schedule  as  the  agents  and  on  behalf  of  the  directors  and  share- 
holders, whose  property  the  documents  are ;  that  none  of  the 
directors  are  parties  to  the  suit ;  that  very  many  of  the  share- 
holders are  not  parties ;  and  that  the  directors  have  not  authorized, 
and  the  shareholders  or  many  of  them  not  parties  to  the  suit 
object  to,  the  production  of  the  documents :  and  they  allege,  that 
they  hold  the  documents  in  the  third  schedule  as  the  agents  and 
on  behalf  of  the  shareholders  who  were  parties  to  the  deed  of  the 
10th  May,  1848,  many  of  whom  are  not  parties  to  the  suit,  and 
that  some  of  those  parties  decline  to  authorize  the  production  of 

(a)  1  You.  &  J.  176.  (d)  3  M.  &  C.  626. 

(6)  1  Hwe,  627.  (e)   1  PhiL  349. 

(c)  1  Phil.  484.  (g)  1  PhU.  790. 
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these  documentB.  With  regard  to  the  objection  to  the  production 
apon  the  ground  of  parties  being  interested  in  the  documents  who 
are  not  parties  to  the  suit,  I  am  of  opinion  that  the  defendants 
sufficiently  represent  the  whole  of  the  partners  or  shareholders  for 
aU  the  purposes  of  this  litigation,  and  that,  apart  from  the  ques- 
tion of  privilege,  these  documents  ought  to  be  produced  hj  the 
defendants. 

The  opinion  I  have  formed  will  not  be  found  at  variance 
with  any  of  the  authorities  which  have  been  *  cited  when  *  471 
those  cases  are  fuUy  considered.  In  Walbum  v.  Ir^Uby^  (a) 
the  documents  were  not  in  the  actual  possession  of  the  party,  but 
were  in  the  possession  of  the  solicitor  upon  whom  the  order  was 
made,  that  solicitor  being  deemed  to  be  the  common  agent  of  the 
pariy  to  the  suit  and  other  parties  not  before  the  Court  and  who 
opposed  the  production:  the  order  was  professed  to  be  made 
upon  the  principle  that  the  Court  has  a  right  to  give  the  plaintiff 
whatever  access  the  defendant  himself  would  be  entitled  to,  and 
this  decision  was  affirmed  by  the  Lord  Chancellor.  It  is  true 
that  in  Murray  v.  Watter,  (b)  Lord  Cottbnham  observed,  that 
there  must  be  some  peculiarity  in  the  case  of  Walbum  v.  Ingilbt/ 
which  does  not  appear  in  the  report,  and  refused  to  order  the 
defendant  to  produce  documents  in  the  possession  of  the  treasurer 
of  a  partnership  who  was  the  agent  of  the  defendant  and  the  other 
partners  in  such  partnership:  he  decided  that  the  practice  was 
not  to  order  a  defendant  to  produce  documents  held  by  an  agent 
for  the  defendant  and  others,  and  he  observed  (as  the-  apparent 
ground  of  that  decision),  ^^  When  documents  are  in  the  possession 
of  A.,  B.,  and  C,  you  cannot  order  that  A.  shall  produce  them,  and 
that  for  the  best  possible  reason ;  namely,  that  he  could  not  produce 
them."  In  Beid  v.  Langhis^  (c)  one  partner  was  protected  from 
producing  documents  belonging  to  the  partnership,  though  in  his 
own  actual  possession;  but  in  that  case  the  other  partner,  not 
before  the  Court,  was  deemed  to  have  had  a  distinct  interest :  the 
suit  related  to  a  ship  whioh  the  defendant  alleged  to  belong  to 
himself  alone,  whereas  the  documents  required  to  be  pro- 
duced for  inspection  belonged  to  the  partnership  *  of  himself  *  472 
and  his  father ;  besides,  even  if  the  ship  had  belonged  to 
the  partnership,  which  it  did  not,  being  registered  in  the  name  of 

(a)  1  M.  &  K.  61.  (6)  Or.  &  P.  114.  (c)  1  Mac.  &  G.  627. 
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the  defendant  alone,  so  that  the  interest  of  the  absent  partner  had 
been  identical  with  that  of  the  defendant  as  regards  both  the  ship 
and  the  documents,  a  case  of  two  partners  presents  no  difficulty  in 
bringing  both  before  the  Court,  but  such  a  case  is  totally  dififerent  from 
that  of  a  company  consisting  of  a  numerous  body  of  shareholders. 
As  regards  the  case  before  me,  it  is  one  of  that  class  in  which  it 
is  considered  that  convenience,  if  not  necessity,  requires  that 
some  of  the  shareholders  in  a  company  should  represent  the  rest 
for  the  purposes  of  litigation.  In  Taylor  v.  Rundell  (a)  Lord 
CoTTENHAM  obscrves,  ^^  If  a  defendant  has  a  joint  possession  of 
a  document  with  somebody  else  who  is  not  before  the  Court,  the 
Court  will  not  order  him  to  produce  it,  and  this  for  two  reasons, — 
the  one  is,  that  a  party  will  not  be  ordered  to  do  that  which  he 
cannot  or  may  not  be  able  to  do ;  the  other  is,  that  another  party- 
not  present  has  an  interest  in  the  document  which  the  Court 
cannot  deal  with."  The  present  case  does  not  fall  within  either 
of  these  reasons:  the  defendants,  physically  speaking,  can  pro- 
duce the  documents,  and,  legally  speaking,  they  ought  to  produce 
them,  because  there  is  no  other  person  having  an  interest  distinct 
from  their  own  interest,  that,  is  the  common  partnership  interest, 
to  form  a  ground  why,  according  to  the  second  of  the  above 
reasons,  the  defendants  should  not  be  ordered  to  produce  the 
documents.^  It  appears  to  me,  therefore,  that  neither  of  these 
decisions  of  Lord  Cottenham  militates  against  the  production  of 
the  documents;  and  that  the   present  case  is  not  within  the 

principles,  as  stated  by  Lord  Cottenham,  upon  which  pro- 
*  473   tection  has  *  been  given ;  and  I  may  add  that,  in  Lopez  v. 

Deacon^  (6)  Lord  Langdale  intimated  his  disapprobation  of 
exempting  from  production  in  such  cases. 

With  respect  to  the  second  ground  of  protection,  namely,  that 
of  privilege,  I  will  consider  the  documents  with  reference  to  the 
persons  by  and  to  whom  they  were  written,  and  also  in  relation  to 
their  character  and  object.  Some  of  the  documents  consist  of 
communications  between  tlie  defendants  or  some  of  the  share- 
holders on  the  one  hand,  and  the  solicitors  of  the  company  on  the 
other  hand,  after  the  dispute :  these  latter  documents  are  clearly 
exempted  from  production,  and  such  would  be  the  case,  even  H 

(a)  Cr.  &  P.  104.  (6)  6  Beav.  254. 

>  See  2  Dan.  Oh.  Pr.  (4th  Am.  ed.)  1825,  1826,  and  cases  in  notes ;  1883, 
1884,  and  cases  in  note  (1). 
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they  were  made  through  the  medium  of  an  agent  of  the  solicitors ; 
this  is  established  by  Reid  v.  Langlms,  (a)  and  by  Steele  y.  Stetv- 
art,  (6)  Other  documents  consist  of  letters  by  the  defendants, 
Elliott,  Wilson,  and  Brownrigg,  to  the  directors,  to  the  secretary, 
and  to  the  agents  in  India,  and  were  confidential  commimications 
after  the  matters  in  question  in  the  suit  had  arisen,  and  in  con- 
templation of  or  pending  proceedings  in  respect  of  various  mat- 
ters, and  in  particular  of  the  claims  of  the  plaintiffs,  and  for  the 
purpose  of  communicating  to  the  persons  to  whom  they  were 
addressed  the  proceedings  adopted  in  respect  of  such  claims,  and 
the  opinion  of  the  legal  advisers  consulted  by  the  defendants,  or 
for  the  purpose  of  being  submitted  to,  or  of  obtaining  information 
to  be  submitted  to,  such  legal  advisers  and  the  shareholders. 
Other  documents  consist  of  letters  to  the  defendants,  Elliott,  Wilson, 
and  Brownrigg,  by  the  directors,  or  the  secretary,  or  the  agents  in 
India,  and  are  confidential  conmiunications  afler  the  matters 
in  *  question  in-  the  suit  had  arisen,  and  in  contemplation  *  474 
of  or  pending  proceedings  in  respect  of  various  matters, 
and  in  particular  of  the  plaintiffs'  claims,  and  for  the  pui'pose  of 
being  communicated  to  such  legal  advisers  and  the  shareholders, 
and  for  the  purpose  of  obtaining  their  opinion  thereon :  and  all 
the  documents  enumerated  in  the  second  and  third  schedules,  were 
confidential  documents  written  after  the  matters  in  question  in  this 
suit  had  arisen,  and  in  contemplation  of  or  pending  proceedings 
in  respect  of  such  matters,  and  for  the  purpose  among  other 
objects  of  assisting  the  defence  of  the  defendants  and  the  share- 
holders against  any  claims  or  proceedings  in  respect  of  such  mat- 
ters. 

Now,  so  far  as  the  parties  by  or  to  whom  these  letters  were  sent 
were  shareholders,  I  am  of  opinion  that  the  letters  are  not  privi- 
leged, except  such  parts  thereof  as  contain  the  opinions  of  the 
legal  advisers.  It  was  decided  in  WhUbread  v.  Chumey^  (c)  that 
where  there  are  several  defendants,  they  are  bound  to  produce 
letters  which  have  passed  between  them  with  reference  to  their 
defence ;  and  in  the  recent  case  of  Q-oodall  v.  Little^  (rf)  Lord 
Cranworth  has  decided  that  ^^  there  is  no  protection  as  to  letters 
between  parties  themselves,  or  from  a  stranger  to  a  party,  merely 
because  such  letters  may  have  been  written  in  order  to  enable  the 

(a)  IMac&G.  627,  andcafle8innote(3).  (6)  1  Phil.  471. 

(c)  1  Younge,  641.  (d)  1  Sim.  N.  S.  166. 
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person  to  whom  they  were  sent  to  communicate  them  in  profes- 
sional confidence  to  his  solicitor."  Professional  privilege  is  a 
ground  of  exemption  from  production,  adopted  simply  from 
necessity,  as  forcibly  shown  by  Lord  Bbougham  in  Qreenongh  v. 
Q-askell^(a)  and  ought  to  extend  no  further  than  absolutely 
necessary  to  enable  the  client  to  obtain  professional  advice 
*  475  with  safety ;  *  beyond  what  is  absolutely  necessary  for  this 
purpose,  it  ought  not  to  be  allowed  to  curtail  that  most  im- 
portant and  valuable  power  of  a  Court  of  Equity,  the  power  of 
compelling  a  discovery. 

In  this  case  all  the  parties  interested  in  the  documents  are 
virtually  before  the  Court,  the  defendants  representing  the  whole 
partnership ;  and  the  defendants  have  the  actual  possession  of  the 
documents.  These  two  circumstances  are  not  to  be  found  com- 
bined in  any  case  where  the  production  and  inspection  of  docu- 
ments has  been  refused  upon  the  ground  of  the  interest  of  other 
parties  than  the  immediate  defendants  in  the  documents  of  which 
the  inspection  has  been  asked,  or  upon  the  grounds  connected  with 
the  possession ;  and  under  such  circumstances,  I  think  there  is  no 
principle  which  exempts  documents  so  circumstanced  from  inspec- 
tion. 

With  regard  to  the  character  of  the  papers,  the  objection  to 
production  upon  the  ground  that  they  relate  to  the  matters  in  dis- 
pute in  the  cause,  and  arose  out  of  communications  between  the 
parties  themselves  with  a  view  to  their  defence  in  the  suit,  is  not 
supported  either  upon  principle  or  authority.  The  appeal  must 
therefore  be  dismissed,  and  with  costs. 


•476  •NEATE  v.  PINK. 

1850.    November  4,  5,  6,  7,  8.    1851.    November  4. 

The  trustee  and  executor  of  A.  B.,  the  owner  of  one  moiety  of  a  plantation  in 
Jamaica,  took  a  lease  of  the  other  moiety  from  £.  and  F.,  the  owners  of  it, 
at  a  certain  rent,  and  with  covenants  to  keep  in  repair,  &c.  A  suit  ^as  sub- 
sequently instituted  in  England,  by  the  parties  interested  under  the  will 
of  A.  B.  for  the  execution  of  the  trusts  of  the  will,  and  certain  parties  in 

(a)  1  M.  &  K.  98. 
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Jamaica  were  appointed  receivers  and  managers  of  the  estates  of  A.  B. 
These  parties  entered  into  possession  of  the  entire  plantation,  and  remitted 
the  proceeds  to  the  consignees  in  England  appointed  in  the  suit,  who 
paid  the  sums  received  into  Court.  No  rent  having,  for  man^  ^ears,  been 
received  by  £.  and  F.,  in  respect  of  their  moietj  of  the  plantation,  a 
petition  was  presented  by  them  for  payment  out  of  the  funds  in  Court  of 
the  arrears  of  rent  due,  and  abo  of  a  sum  which  they  claimed  in  respect  of 
dilapidations  during  the  receivers^  occupation.  E.  and  F.  were  not  parties 
to  the  suit.  Heldf  that,  notwithstanding  that  some  of  the  parties  interested 
under  the  will  of  A.  B.  were  under  disability,  yet  that  they  were  bound  by 
the  occupation  of  the  receivers,  and  that  E.  and  F.  were  entitled  to  an  order 
for  payment  of  the  arrears  of  rent,  and  to  a  reference  in  respect  of  the  dilapi- 
dations.^ 
Under  the  direction  in  an  order  of  reference,  '*  with  liberty  to  state  special  cir- 
cumstances,^^ the  Master  is  not  restricted  to  special  circumstances  relating  to 
the  precise  subject  of  inquiry  referred  to  him.' 

These  were  two  appeal  petitions  by  Messrs.  Fletcher  and  Yates, 
who  were  strangers  to  the  suit,  and  by  the  plaintiffs  in  the  suit, 
against  two  orders  of  the  Vice-Chancellor  of  England,  made  on 
the  Ist  December,  1846,  and  on  the  6th  November,  1849,  respec- 
tively. The  case  is  reported  on  the  hearing,  when  the  first  of 
these  orders  was  made,  in  the  15th  volume  of  Mr.  Simons's  Reports, 
page  450. 

The  facts  of  the  case  are  as  follows :  —  John  Hiatt,  the  testator 
mentioned  in  the  pleadings,  was  at  the  time  of  making  his  will, 
as  well  as  at  the  time  of  his  decease,  seised  of  one  undivided 
moiety  of  an  estate  in  Jamaica,  called  the  Fellowship  Hall  estate, 
and  the  slaves,  stock,  and  plantation  utensils  and  implements 
thereon,  and  of  other  estates  in  the  same  island ;  and  the  appel- 
lants, Messrs.  Fletcher  and  Yates,  were  seised  of  the  other  undi- 
vided moiety,  called  the  Byndloss  moiety. 

♦John  Hiatt  appointed  John  Pink  executor  and  trustee  *477 
of  his  wUl,  vrith  power  "  to  manage,  conduct,  carry  on,  and 
improve,  my  residuary  estate  to  the  best  advantage."  From  the 
death  of  John  Hiatt  down  to  the  commencement  of  the  lease  here- 
inafter mentioned,  the  estate  was  worked  by  John  Pink,  as  repre- 
senting Hiatt's  moiety,  jointly  with  Philip  Jacquet,  the  person 
employed  on  behalf  of  the  appellants,  Messrs.  Fletcher  and  Yates, 
as  the  owners  of  the  Byndloss  moiety,  but  dissatisfaction  having 
been  expressed  by  them  at  the  small  amount  of  produce  derived 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1740,  1741. 
*  See  2  Dan.  Gh.  Pr.  (4th  Am.  ed.)  1298-ld01»  and  notes. 
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from  their  moiety,  John  Pink,  in  a  letter  to  Jacquet  dated  the  11th 
Noyember,  1828,  proposed  to  take  a  lease  of  that  moiety,  ^^  for  the 
.benefit  of  the  claimants  under  the  will  of  John  Hiatt ; "  and,  by  an 
indenture  dated  the  4th  Jime,  1880,  John  Pink  took  a  lease  of  the 
$yndloss  moiety  for  three  years  from  the  1st  January,  1830,  at  the 
rent  of  600/.,  and  thereby  covenanted  to  keep  the  demised  property 
^^  in  the  same  cultivation,  order,  repair,  state,  and  condition."  The 
lease  so  taken  was  not  on  the  face  of  it  granted  to  John  Pink,  as 
trustee  of  the  will  of  John  Hiatt,  and  it  contained  no  reference 
whatever  to  the  trusts  of  that  will,  but  on  the  face  of  it  appeared 
as  if  it  were  granted  to  him  in  his  individual  capacity ;  though  it 
clearly  appeared  that  it  was  in  reality  taken  by  him  in  his  charac- 
ter of  trustee  of  the  will  of  John  Hiatt. 

Before  the  expiration  of  that  lease,  John  Pink  proposed  to  take 
a  new  lease  for  a  further  term  of  three  years  from  the  81st  Decem- 
ber, 1882,  at  the  rent  of  4002.,  such  new  lease  to  be  an  exact  copy 
of  the  old  lease,  with  the  alteration  of  the  date  and  the  difference 
of  rent.  No  lease  was  executed,  but  the  appellants,  Messrs. 
Fletcher  and  Yates,  accepted  the  terms  contained  in  this 
*  478  letter,  and  Jolm  Pink  continued  as  such  *  trustee  to  hold 
the  Byndloss  moiety.  John  Pink  died  in  September,  1883, 
and  thereupon  the  trusts  of  the  will  of  John  Hiatt  devolved  on 
Edward  Pink,  as  the  heir-at-law  of  John  Pink ;  but  Edward  Pink 
never  acted  as  such  trustee,  and  Williams  and  Mackenzie,  the  ex- 
ecutors of  John  Pink,  entered  into  possession  of  the  trust  estate  of 
John  Hiatt  and  of  the  Byndloss  moiety  of  the  Fellowship  Hall 
estate;  and  they  and  their  consignees,  Davidson  and  Barkley, 
always  treated  that  moiety  as  part  of  the  trust  estate  of  John 
Hiatt. 

In  April,  1884,  the  parties  interested  under  the  will  of  John 
Hiatt  filed  a  bill  in  this  Court  against  the  executors  of  John  Pink, 
praying  that  the  plaintiffs  might  be  let  into  possession  and  manage- 
ment of  the  estate  of  John  Hiatt,  and  for  the  appointment  of  new 
trustees,  and  of  a  manager  in  Jamaica,  and  of  a  receiver  and  con- 
signee in  this  country. 

On  the  15th  February,  1885,  in  pursuance  of  an  order  dated  the 
9th  December,  1884,  Patey,  Sewell,  and  Marshall,  were  appointed 
managers  and  receivers  in  Jamaica  of  ^^  the  trust  estate  and  prem- 
ises of  John  Hiatt ; "  and  J.  H.  if^almer  was  appointed  consignee 
and  receiver  in  this  country. 
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In  pursuance  of  the  suit  in  this  Court,  and  in  order  to  enable  the 
receivers  to  obtain  possession  of  the  trust  estate,  a  suit  was  insti- 
tuted in  the  Court  of  Chancery  in  Jamaica,  in  April,  1885,  by  the. 
plaintiffs  in  the  suit  in  this  Court  against  the  defendants  to  the 
same  suit ;  and,  by  an  order  on  a  petition  in  the  suit  so  instituted 
in  Jamaica,  it  was  ordered  that  the  mercantile  house  of  Patey, 
Sewell,  &  Co.  and  R.  H.  N.  Heming  should  be  appointed  joint 
receiyers  and  managers  of  the  trust  estate  and  premises  of 
John  Hiatt ;  and  that  Williams  *  and  Mackenzie  should  de-  *  479 
liver  up  possession  of  the  trust  estate  and  premises  to  the 
said  receivers,  and  that  the  receivers  should  be  at  liberty  to  ship 
the  produce  to  J.  H.  Palmer,  or  to  sell  it  and  account  for  it  to 
him. 

In  pursuance  of  this  order  the  executors  'delivered  up  to  the  re- 
ceivers possession  of  the  trust  estate  of  John  Hiatt,  and  of  the 
Byndloss  moiety,  with  the  privity  of  the  solicitors  of  the  plaintiffs 
in  the  suit  in  this  Court,  and  the  receivers  always  treated  that 
moiety  as  held  by  them  for  the  benefit  of  the  trust  estate  of  John 
Hiatt,  and  in  all  the  reports  in  the  Jamaica  suit  of  the  transactions 
of  the  receivers  in  relation  to  the  Fellowship  Hall  estate  (which 
reports  were  not  made  up,  filed,  or  confirmed  until  all  the  parties 
there  had  been  served  with  the  usual  notices,  giving  them  ample 
time  to  make  objections  thereto),  the  following  statement  is  con- 
tained as  to  the  Fellowship  Hall  estate,  '^one  moiety  being  the 
property  of  the  trust  estate  of  the  late  John  Hiatt,  and  the  other 
moiety  held  by  the  said  receivers  for  the  said  trust  estate,  at  an 
annual  rent  of  400/." 

Towards  the  close  of  the  year  1837,  an  agreement  was  come  to 
between  the  receivers  and  the  attorneys  of  the  appellants  Messrs. 
Fletcher  and  Yates,  that  the  receivers  should  continue  to  pay  the 
rent  of  400Z.  a  year  in  respect  of  the  Byndloss  moiety  from  June, 
1835,  until  either  the  terms  of  a  new  lease  should  be  agreed  on  or 
the  appellants  Messrs.  Fletcher  and  Tates  should  resume  posses- 
sion, subject  to  a  certain  deduction  not  necessary  to  be  here  stated. 
No  rent  has  been  paid  for  the  Byndloss  moiety  since  June,  1835. 

In  September,  1838,  the  appellants,  Messrs.  Fletcher  and  Yates, 
commenced  an  action  in  Jamaica  against  the  receivers  for 
the  recovery  of  the  rent  then  due,  and  obtained  *  a  verdict,    *  480 
and  judgment  was  entered  up  in  the  action,  but  such  pro- 
ceedings being  considered  to  be  a  contempt  of  the  Court  of  Chan- 
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eery,  execntion  was  not  taken  ont,  but  two  applications  were  made 
to  the  Court  of  Chancery  in  Jamaica  by  the  appellants,  Messrs. 
Fletcher  and  Yates,  in  the  suit  instituted  there  for  payment  of 
rent,  and  to  be  let  into  possession  of  their  moiety,  and,  by  an  order 
of  the  Court  of  Chancery  there  in  January,  1842,  it  was  ordered 
that  the  appellants,  Messrs.  Fletcher  and  Yates,  might  enter  into 
possession,  and  that  rent,  at  the  rate  of  400?.,  should  be  paid  from 
the  1st  of  June,  1835,  to  the  31st  of  December,  1839  (subject  to  a 
certain  proviso),  and  that  a  proper  compensation,  to  be  ascertained 
by  the  Master,  should  be  paid  for  the  use  and  occupation  of  the 
Byndloss  moiety  since  the  31st  December,  1839. 

Owing  to  the  neglect  and  mismanagement  of  the  receivers  in 
Jamaica,  tlie  Fellowship  Hall  estate,  at  the  date  of  the  Master's 
report  hereafter  mentioned,  was  in  a  state  of  utter  ruin,  although 
at  the  date  of  the  lease  it  was  in  excellent  condition,  but  the 
amount  of  the  dilapidations  was  not  ascertained.  The  appellants, 
Messrs.  Fletcher  and  Yates,  were  let  into  possession  in  June,  1842, 
but  the  rent  from  June,  1835,  was  still  due,  and  there  appeared  to 
be  no  fund  standing  to  the  credit  of  the  Jamaica  suit,  and  the  Mas- 
ter certified  his  opinion  to  be,  that  it  was  impracticable  for  the 
appellants,  Messrs.  Fletcher  and  Yates,  to  recover  in  Jamaica  any 
part  of  the  amount  due  to  them  in  respect  of  their  moiety  of  the 
Fellowship  Hall  estate.  There  were  standing  to  the  credit  of  the 
cause  in  this.  Court  two  sums  arising  from  the  produce  of  the  Fel- 
lowship Hall  estate,  and  from  compensation  money  in  respect  of 

slaves  on  the  estate  of  John  Hiatt. 
*481  *In  June,  1845,  the  appellants,  Messrs.  Fletcher  and 
Yates,  presented  their  petition  to  this  Court,  praying  that  a 
certain  agreement  for  a  compromise  might  be  carried  into  effect, 
or  for  an  inquiry  as  to  what  was  due  to  them,  in  respect  of  the 
matters  aforesaid,  from  the  estate  of  John  Hiatt,  and  that  the 
amount  thereof  might  be  paid  to  them  out  of  the  frind  standing  to 
the  credit  of  the  cause ;  and  thereupon  an  order  was  made,  bear- 
ing date  the  Ist  December,  1846,  for  a  reference  to  inquire  whether 
any  and  what  sum,  paid  into  the  bank  to  the  credit  of  this  cause 
by  J.  H.  Palmer,  had  been  paid  in  respect  of  the  produce  and 
profits  derived  since  the  1st  June,  1835,  from  the  Byndloss  moiety 
of  the  Fellowship  Hall  estate,  with  liberty  to  state  special  circum- 
stances. 

On  the  13th  July,  1849,  the  Master  made  his  report,  whereby  he 
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certified,  among  other  things,  that  28002.  was  due  to  the  appel- 
lants, Messrs.  Fletcher  and  Yates,  with  interest  at  6/.  per  cent,  for 
rent,  without  including  any  thing  for  dilapidations,  the  amount  of 
which  was  not  ascertained  hj  him.  No  exceptions  were  taken  to 
the  report. 

In  July,  1849,  the  appellants,  Messrs.  Fletcher  and  Yates,  pre- 
sented another  petition  in  the  cause,  praying  for  payment  of  the 
sum  so  found  due ;  and  that  the  sum  of  26002.,  claimed  by  them 
for  dilapidations,  might  also  be  paid,  or  that  it  might  be  referred 
to  the  Master  to  inquire  what  ought  to  be  allowed  in  respect  of 
such  dilapidations.  By  an  order  made  on  this  petition,  dated  the 
6th  November,  1849,  the  sum  of  28002.  was  ordered  to  be  paid, 
with  interest  thereon,  at  the  rate  of  42.  per  oent,  from  the  1st 
December,  1846 ;  but  the  Yice-Chancellor  declined  to  make  any 
order  in  reference  to  the  dilapidations. 

*  Messrs.  Fletcher  and  Yates  appealed  from  the  orders  of  *  482 
December,  1846,  and  November,  1849,  on  the  ground  that 
they  did  not  provide  for  or  extend  to  the  whole  of  the  relief  prayed 
by  their  petition ;  while  the  plaintififs  in  the  suit,  who  had  opposed 
the  petitions,  also  complained  of  the  said  orders  as  having  been 
made  on  the  petitions  of  parties  strangers  to  the  suit,  and  that 
the  order  of  November,  1849,  went  beyond  the  terms  of  the  refer- 
ence. 

Mr.  Bolt  and  Mr.  Uddis,  for  the  appellants,  Messrs.  Fletcher 
and  Yates,  submitted  that  the  claim  for  dilapidations  was  well 
foimded,  and  must  be  held  to  have  had  the  sanction  of  the  Court, 
inasmuch  as  the  receivers,  who  were  the  officers  of  the  Court,  and 
acting  for  all  parties  interested,  whether  infants  or  not,  adopted 
the  lease  and  became  bound  by  the  express  covenants  which  it 
contained  as  to  dilapidations:  Moruon  v.  Morison;(ji)  they  fur- 
ther submitted  that  the  appellants  had  equitable  grounds  quite 
independent  of  contract,  for  if  the  plaintiffs  in  the  suit  repudiated 
the  lease,  they  ought  to  account  to  the  appellants  for  their  shares 
of  the  proceeds  of  the  Byndloss  moiety. 

Mr.  Stuarij  Mr.  MaUm^  and  Mr.  Hardy ^  for  the  plaintiffs  in  the 
*  suit.  —  Messrs.  Fletcher  and  Yates,  whatever  equity  they  may  have, 

(a)  4  M.  &  C.  216. 
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are  not  entitled  to  any  relief  in  the  present  form  of  proceeding, 
and  their  remedy,  if  any,  is  against  the  receivers  aJone.  The 
regular  course  for  them  to  have  pursued,  woidd  have  been  to  have 
gone  in  in  the  suit  to  be  examined  pro  interesse  stio.  It  has  been 
said  that  the  Court  has  through  its  receivers  sanctioned  the  claim 
of  Messrs.  Fletcher  and  Tates,  and  that  therefore  all  parties 

*  483    are  *  boxmd ;  but  the  Court  never  authorized  the  receivers 

to  receive  the  proceeds  of  any  other  estate  than  that  of  the 
testator  J.  Hiatt,  nor  will  it  now  justify  the  tortious  act  of  dealing 
with  the  property  of  others.  The  case  of  Morison  v.  Morison  (a) 
related  only  to  irregular  proceedings ;  but  the  present  is  one  of 
positive  wrong.  It  is  clear  that  the  receivers  could  not  come 
against  the  funds  in  Court  to  recoup  themselves  for  the  losses 
sustained  by  an  estate  which  they  were  not  authorized  to  receive, 
and  Messrs.  Fletcher  and  Yates  can  have  no  higher  equities.  It 
is  clear  that  so  much  of  the  fimds  as  represents  the  slave  compen- 
sation cannot  be  liable  to  the  claims  of  the  receivers  any  more 
than  to  those  of  a  consignee:  FarqtJiarsonY.  Balfour ;(b)  and 
that  Messrs.  Fletcher  and  Yates  can  only  assert  their  equity  through 
the  receivers,  who  are  not  before  the  Court.  [They  also  referred 
to  and  commented  upon  the  cases  of  Worrall  v.  Harford^  (c)  and 
ScoU  V.  Nesbitt.  (d)] 

Mr.  Teedj  Mr.  J.  Parker,  Mr.  Piggott,  Mr.  Hallett,  Mr.  Hether' 
inffton,  and  Mr.  J.  Baily,  appeared  for  various  other  parties  inter- 
ested. 

Mr.  Bolt,  in  reply,  referred  to  Surge's  Commentaries  on  Colonial 
and  Foreign  Laws,  Vol.  HI.  p.  349,  as  showing  that  the  receivers 
were  entitled  to  have  their  clainis  satisfied  out  of  the  compensation 
money. 

1851.    November  4. 

The  Lord  Chancellor,  after  stating  the  facts  of  the  case 
in   almost   the   precise   terms    above   used,  proceeded    as    fol- 
lows :  — 

*  484       *  It  being  perfectly  clear  from  what  the  Master  has  found, 

that  the  Byndloss  moiety  of  the  Fellowship  Hall  estate  has 

(a)  4  M.  &  C.  216.  (c)  8  Vea.  4. 

(6)  8  Sim.  210.  (d)  14  Yes.  438. 
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from  the  time  when  John  Pink  took  the  lease. of  June,  1830,  down 
to  the  time  when  possession  was  delivered  up  to  the  appellants, 
been  occupied  in  trust  for  John  Hiatt's  estate,  the  only  question 
that  is  necessary  to  be  determined  as  preliminary  to  the  decision 
of  the  present  case  is  this,  —  Was  that  occupation  authorized  by 
the  will  of  John  Hiatt,  or,  if  not,  was  it  sanctioned  by  the  Gourt 
so  as  to  bind  the  parties  interested  in  the  trust  estate  of  John 
Hiatt  ?  His  will  contained  no  power  to  take  a  lease  of  the  Bynd- 
loss  moiety,  and  the  taking  the  lease  was  a  speculation  not  author- 
ized by  the  general  power  of  management  conferred  by  the  will. 
Still,  when  I  consider  that  the  occupation  of  the  Byndloss  moiety 
was  in  itself  a  fair  transaction,  and  one  which  appears  from  what 
the  Master  has  found  to  haye  been  beneficial  to  the  trust  estate  of 
John  Hiatt ;  that  it  was  entered  into  by  the  receivers,  who  are  the 
officers  of  the  Court ;  that  the  parties  not  under  disability  were 
apprised  of  and  acquiesced  in  it ;  that  it  was  never  opposed  on 
behalf  of  any  of  the  parties  who  were  imder  disability ;  that  it 
was  in  a  manner  sanctioned  by  the  Gourt  of  Ghancery  in  Jamaica, 
in  a  suit  which  was  ancillary  to  the  suit  in  this  Gourt,  I  am  of 
opinion  that  the  transaction  is  binding  on  the  parties  interested  in 
the  trust  estate. 

Such  being  the  case,  I  think  that  the  order  made  by  the  Yice- 
Ghancellor  as  to  the  rent  was  right.  But  upon  the  same  principle, 
I  think  he  should  also  have  given  relief  in  respect  of  the  dilapida- 
tions :  there  was  a  covenant  in  the  lease  to  keep  the  estate ''  in  the 
same  cultivation,  order,  repair,  state,  and  condition;"  and  the 
intended  second  lease  was  to  be  like  the  first,  except  as  regards 
the  amount  of  rent,  and  I  conceive  that  a  continued 
*  obligation  on  the  part  of  the  receivers  to  keep  up  the  *485 
estate  must  be  implied,  and  that  it  would  be  contrary  to 
common  honesty  to  allow  the  appellants  to  suffer  so  enormous  a 
loss  through  the  neglect  and  mismanagement  of  the  receivers.  If 
the  persons  interested  in  the  trust  estate  must,  for  the  reasons  I 
have  stated,  be  held  responsible  for  the  acts  of  the  receivers  in 
regard  to  the  rent,  I  consider  they  must  be  equally  responsible  in 
regard  to  the  dilapidations.  There  musk,  therefore,  be  a  reference 
to  the  Master  to  ascertain  the  amount  of  the  dilapidations. 

It  has  been  objected  that  the  Master  went  beyond  the  terms  of 
the  reference.  With  respect  to  this,  I  think  that  the  reference  in 
the  first  order  ought  to  have  been  in  terms  as  general  as  those 

[876] 


*  485  CASES  IN  CHANCERY. 

which  are  contained  in  the  prayer  of  the  first  petition  ;  but  I  con- 
sider that  the  liberty  to  state  special  circumstances,  authorized 
him  in  making  the  statements  he  has  made :  indeed,  to  restrict  the 
Master  to  special  circumstances  relating  to  the  precise  subject  of 
the  specific  inquiry  would  be  in  many  cases  needlessly  to  prevent 
him  &om  stating  circumstances  essential  to  the  due  administration 
of  justice,  and  would  in  fact  nullify  the  design  of  the  Court  in 
inserting  such  words  in  a  decree. 


•486  *PRIOE  V.  BERMNGTON. 

1850.    December  8,  4,  5,  6.    1851.    November  4. 

• 

A  bill  was  filed  to  set  aside  a  deed  of  conveyance  twentj-seven  years  afler  its 
execution,  on  tbe  ground  of  the  lunacy  of  the  grantor,  and  other  collateral 
circumstances  of  fraud.  At  tbe  hearing  of  the  cause  these  collateral  circum- 
stances were  not  established :  Held,  dismissing  the  bill,  that  the  plaintiff  was 
not  entitled  to  an  issue  to  try  the  question  of  the  lunacy  of  the  grantor.' 

Whether  a  conveyance  executed  by  a  lunatic  is  absolutely  void  in  the  absence 
of  notice  of  the  lunacy  to  the  party  claiming  under  the  conveyance,  and  of  all 
circumstances  of  fraud,  (Molton  v,  Camroux,  2  Exch.  487,  and  in  Error,  4 
Exch.  17),  qucgre,* 

Whether  such  a  conveyance  is  voidable,  and  if  so,  under  what  circumstances, 
qiugre.* 

Such  a  conveyance  executed  under  circumstances  of  fraud,  the  lunacy  being  one 
of  those  circumstances,  might  be  set  aside. ^ 

It  is  an  established  doctrine  of  equity,  that  where  a  bill  sets  up  a  case  of  fraud 


>  See  Jacobs  v,  Richards,  5  De  G.,  M.  &  G.  55;  2  Dan.  Ch.  Pr.  (4th  Am. 
ed.)  1079. 

'  In  Allis  V,  Billings,  6  Met.  415,  it  was  held  that  the  deed  conveying  land, 
executed  by  a  person  non  compos  mentis,  is  voidable  only,  and  not  void,  and 
may  therefore  be  ratified  by  him  when  he  is  of  sane  mind.  The  same  was  de- 
cided in  Arnold  v.  Richmond  Iron  Works,  1  Gray,  434 ;  and  confirmed  in  Gib- 
son V,  Soper,  6  Gray,  279. 

*  In  Gibson  o.  Soper,  6  Gray,  279,  it  was  decided  that  the  conveyance  of 
land  by  an  insane  person  may  be  avoided  by  him  or  his  guardian,  without  restor* 
ing  or  offering  to  restore  to  the  grantee  the  consideration  paid  by  him. 

*  But  a  Court  of  Chancery  will  not,  as  a  matter  of  course,  interfere  to  set 
liside  contracts  entered  into  and  completed  by  a  lunatic,  without  fraud  in  parties 
dealing  with  him,  even  where  such  contracts  are  overreached  by  the  inquisition 
taken  in  lunacy,  and  may  be  void  at  law.  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  85 ; 
Tauger  v.  Skinner,  1  McCarter  (N.  J.),  389. 
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as  a  ground  for  relief  and  such  fraud  is  not  proved,  the  plaintiff  b  not  entitled 
to  relief  by  establishing  some  other  fact  independent  of  the  fraud,  which 
might  of  itself  create  a  title  to  relief  under  a  head  of  equity  distinct  from  that 
applicable  to  the  case  of  the  fraud  alleged.' 

The  bill,  in  this  case,  was  filed  in  June,  1836,  for  the  purpose 
of  setting  aside  a  conyeyanee  in  fee  executed  in  1809  by  the  plain- 
tiff, on  the  ground  of  unsoundness  of  mind,  and  of  fraud  and  impo- 
sition. 

On  the  30th  June,  1840,  the  cause  was  heard  by  the  late  Master 
of  the  Rolls  (Lord  Langdale),  when  his  Lordship  held  that  the  case 
of  fraud  and  imposition  was  not  established,  but  directed  an  issue 
on  the  question  of  unsoundness  of  mind.  The  plaintiff  died  in 
1841,  and  a  bill  of  revivor  was  filed  in  April,  1848.  The  issue 
directed  by  the  Master  of  the  Rolls  was  tried  at  the  Simimer  As- 
sizes for  Bristol  in  1848,  and  the  jury  found  that  the  grantor,  the 
original  plaintiff,  w$is  not  of  sound  mind  when  he  executed  the 
conveyance. 

It  appeared  in  the  course  of  the  proceedings  in  the  suit,  that 
the  grantor  had  previously  to  the  conveyance  sought  to  be  im- 
peached, settled  and  incumbered  the  properly  by  the  creation  of  a 
term  of  1000  years,  Ac,  and  that  he  had  only  a  life  inter- 
est in  it,  his  children  *  and  other  parties  being  entitled  sub-  *  487 
ject  to  that  interest.  It  also  appeared  that  the  purchaser 
had  dealt  with  and  incumbered  the  property  in  various  ways. 

In  February,  1849,  the  suit  came  on  to  be  heard  before  the  Vice- 
Chancellor  Sir  James  Wigram  on  the  equity  reserved,  when  his 
Honor,  giving  effect  to  the  finding  of  the  jury,  made  a  decree, 
directing  an  account  as  against  the  purchaser  of  the  rents  and 
profits  received  during  the  life  of  the  plaintiff,  without  prejudice 
to  the  rights  of  those  entitled  subsequently  to  the  plaintiff,  and 
dismissed  the  bill  with  costs  as  against  the  mortgagees  of  the 
purchaser.  From  this  decree  the  plaintiff  and  also  the  defend- 
ants, the  representatives  of  the  purchaser,  appealed ;  the  former 
on  the  ground  that  the  conveyance  ought  to  have  been  declared  void 
absolutely,  the  latter  on  the  ground  that  the  bill  ought  to  have  been 
dismissed  with  costs,  and  that  no  issue  ought  to  have  been  directed. 

The  report  of  the  case,  as  heard  before  the  Vice-Chancellor,  will 

• 

>  Maoqaire  o.  O'Reilly,  3  Jo.  &  Lat.  224 ;  1  Dan.  Ch.  F^.  (4th  Am.  ed.) 
828,  and  cases  in  note  (2). 
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be  found  in  the  7th  Tolume  of  Mr.  Hare's  Reports,  page  394  ;  and 
the  judgment  of  the  Lord  Chancellor  contains  so  full  a  detail  of 
the  facts  and  history  of  the  suit,  as  to  render  any  further  intro- 
ductory statement  unnecessary. 

The  Attorney 'Q-eneral  and  Mr,  Headlanij  for  the  plaintiff,  sub- 
mitted, that  it  was  contrary  to  the  practice  of  the  Court  to  hold 
on  appeal  after  an  issue  had  been  tried,  that  the  Court  below  had 
miscarried  in  a  decree  directing  that  issue :  De  Tastet  v.  Borde- 

navey  (a)  Butlin  v.  Masters  ;  (ft)  that  the  case  of  Parker  v. 
*  488   MorreU  (c)  *  was  distinguishable  from  the  present,  because 

there  the  decree  was  altered  on  account  of  informality,  and 
a  new  issue  directed.  They  further  submitted,  that  a  Court  of 
Equity  was  fully  competent  to  determine  a  question  of  sanity: 
Evans  v.  Blood;  (rf)  and  if  the  evidence  in  the  suit  was  not 
satisfactory,  an  issue  was  the  proper  form  of  ascertaining  whether 
a  party  was  a  lunatic  or  not  at  the  time  of  any' transaction  sought 
to  be  impeached :  Frank  v.  Mainwaring ;  (e)  that  in  the  present 
case,  the  lunacy  having  been  established,  the  plaintiff  was  entitled 
to  a  decree  directing  the  deed  in  question  to  be  cancelled :  Clerk  v. 
Clerky  (jg)  and  that  the  decree  of  the  Vice-Chancellor  was  clearly 
wrong  in  not  so  directing ;  that  the  decree  was  also  wrong  in 
directing  the  plaintiff  to  pay  the  costs  of  the  mortgagees  which 
should  be  paid  by  the  purchaser's  representatives,  inasmuch  as  the 
estate  ought  to  be  handed  over  to  the  plaintiff  free  from  all  incum- 
brances created  by  the  purchaser ;  that  even  if  an  incumbrancer 
had  got  in  an  outstanding  term,  yet,  as  he  obtained  the  estate 
through  a  polluted  channel,  he  was  bound  to  restore  it.  Bridge- 
man  V.  Green.  (Ji)  They  contended  that  the  question  of  the  rights 
of  the  parties  taking  subsequently  to  the  plaintiff  was  immaterial  to 
the  issue  raised  by  the  pleadings.  On  the  question  of  acquiescence 
arising  out  of  the  length  of  time,  they  referred  to  Gray  v.  Cliap- 
tin,  (t)  and  Ghraham  v.  The  Birkenhead ^  Lancashire  ^  and  Cheshire 
Junction  Railway  Company,  (k) 

Mr.   W.  Page  Wood  and  Mr.   Smythe^  for  the  defendants, 

(a)  Jacob,  616.  (d)  3  Bro.  P.  C.  (Tom.  ed.)  632. 

lb)  2  Phil.  290.  («)  2  Beav.  116. 

(c)  2  PhU.  463.  (g)  2  Vem.  412. 

(A)  2  Yes.  627 :  cited  in  Huguenin  v.  Baseley,  14  Yes.  2S9. 

(0  2  Bubs.  126.  (jk)  2  Mac.  &  6.  146. 

[  878  ] 


PRICE  V.  BERRINOTON.  *  488 

contended,  that  the  bill  having  stated  a  case  *  of  fraud  *  489 
which  had  failed,  the  Court  would  not  allow  the  plaintiff 
to  rely  solely  on  a  collateral  equity,  such  as  that  of  lunacy ;  that 
in  order  to  set  aside  a  transaction,  it  was  not  enough  to  allege  and 
proTC  that  a  party  was  lunatic  at  the  date  of  the  transaction,  but 
it  must  also  be  shown  that  the  party  dealing  with  him  was  aware 
of  the  lunacy,  as  the  Court  would  not  in  such  a  case  presume  notice 
of  insanity.  They  cited  and  commented  on  Shelley  v.  Wright^  (a) 
Sergeson  y.  Sealey^  (b)  Bensley  v.  Burdon^  (c)  Edwards  y. 
Meyrickj  (d)  Charter  v.  Trevelyan^  (e)  Smith's  Leading  Cases, 
Vol.  n.  p.  417 ;  Story's  Eq.  Jur.  pi.  226 ;  and  on  the  question  of 
the  costs  of  the  mortgagees,  they  referred  to  Harvey  v.  Tebbutt.  (g*) 

Mr,  W.  M.  James^  for  parties  claiming  under  the  purchaser, 
supported  generally  the  case  of  .th^  defendants,  the  representatives 
of  the  purchaser,  and  referred  to  Stanfiope  v.  Earl  Vemeyy  men- 
tioned in  Hargrave  &  Butler's  Notes,  First  Institute,  note  249, 
and  to  Jones  v.  Powles  (A)  in  order  to  show  that  the  purchaser 
having  bought  without  notice,  might  have  pleaded  the  existence  of 
the  term  as  a  valid  defence  to  the  bill,  if  the  case  had  been  con- 
fined to  impeaching  the  deed  on  the  ground  of  lunacy  only. 

The  Attorney' General^  in  reply. 

At  the  close  of  the  argument,  the  case  of  Irvine  v.  Kirk- 
Patrick  (%)  was  mentioned  to  the  Lord  Chancellor  by  the  counsel 
for  the  defendants,  the  representatives  of  the  purchaser. 

1851.    November  4. 

*The  Lord  Chancellor. — The  object  of  the  present  *490 
suit  is  to  obtain  a  declaration  of  the  Court,  in  avoidance  of  a 
conveyance  made  in  the  year  1809  by  the  Rev.  William  Price  to  one 
J.  H.  Moggridge,  of  a  certain  estate  in  Wales.  The  consideration 
stated  on  the  deed  was  2000Z.,  but  the  estate  was  at  that  time  under 
mortgage  to  secure  the  sum  of  600!.,  and  the  purchaser  applied  a 
part  of  the  consideration,  to  the  extent  of  600/.  and  a  small  sum 

(a)  WiUe«,  9.  («)  11  CL  &  Fin.  714. 

(6)  2  Atk.  412.  {g)  IJ.  &  W.  197. 

(c)  2  S.  &  S.  519.  \K)  8  M.  &  K.  681. 

(<2)  2  Hare,  60.  (i)  7  BeU's  App.  Ca.  186. 
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for  interest  thereon,  in  paying  off  the  mortgage,  and  the  mortgagee 
assigned  a  term  oj^  1000  years,  which  formed  tixe  mortgage  security, 
to  a  trustee  in  trust  for  the  purchaser. 

It  is  upon  the  ground  of  fraud  that  the  plaintiff  claims  to  be 
entitled  to  the  relief  which  is  sought  to  be  obtained  by  this  bill,  the 
fraud  being  alleged  to  consist  of  the  following  facts :  first,  that 
Price  the  grantor  was  insane  at  the  time  he  executed  the  convey- 
ance, of  which  Moggridge  and  his  solicitor  had  notice ;  secondly, 
that  a  small  part  only  of  the  consideration  was  actually  paid,  and 
that  the  nominal  consideration  was  much  below  the  real  value  of 
the  property  sold ;  thirdly,  that  Moggridge  the  buyer  was  aware  of 
the  real  value  of  the  estate,  and  that  it  contained  available  min- 
erals, which  facts  were  concealed  from  Price ;  fourthly,  that  the 
conveyance  was  procured  by  suppression,  intimidation,  and  coer- 
cion. If  these  facts  have  been  established  by  the  evidence,  the 
plaintiff  will  undoubtedly  be  entitled  to  the  relief  prayed  for. 

It  may  be  convenient  that  I  should  shortly  state  the  progress  of 
the  cause.  The  conveyance  in  question  having  been  made  in  1809, 
the  original  bill  was,  in  the  year  18S6,  filed  by  Price  the  grantpr 
by  his  eldest  son  as  his  next  friend,  alleging  imbecility  on  the 
part  of  the  grantor,  and  the  other  grounds  before  stated. 
*  491  *In  the  year  1837,  a  commission  of  lunacy  issued  against 
W.  Price,  and  the  inquisition  taken  under  it  found  him  to 
have  been  a  lunatic  without  lucid  interval  from  the  year  1796. 
Under  the  lunacy,  0.  Price  the  son  was  appointed  committee  of 
the  personal  estate  of  the  limatic.  In  the  year  1837,  a  supple- 
mental bill  was  filed  by  the  same  plaintiff,  the  son  suing  as  com- 
mittee of  his  father,  by  which  bill  insanity  was  charged  to  have 
existed  at  the  time  of  the  conveyance,  instead  of  imbecility  as 
alleged  in  the  original  bill.  The  cause  came  to  a  hearing  before 
the  late  Master  of  the  Rolls  on  the  30th  June,  1840,  when  an  issue 
was  directed  to  try  the  lunacy.  In  the  year  1841,  before  any 
frirther  proceedings  were  taken  in  the  cause.  Price  the  lunatic  died ; 
and  in  the  year  1848  a  bill  of  revivor  and  supplement  was  filed  by 
0.  Price  the  son,  as  sole  plaintiff,  praying  the  usual  relief.  On  the 
8d  June,  1848,  the  supplemental  cause  came  on  to  be  heard  before 
the  Master  of  the  Bolls,  and  an  order  was  made  directing  the 
parties  to  proceed  to  trial  of  the  issue  directed  by  the  former 
decree.  The  issue  was  accordingly  tried,  and  lunacy  found  by  the 
jury.  On  the  28d  and  24th  February,  1849,  the  cause  came  on 
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for  fiirther  directions  before  Vic^Chancellor  Wigbam,  to  whom  the 
cause  had  been  transferred,  who  pronounced  a  decree,  declaring 
the  deed  of  1809  void  as  against  G.  Price  as  personal  representa- 
tive of  the  late  W.  Price. 

Cross  appeals  have  been  presented  against  that  decree.  The 
ground  of  the  appeal  by  the  plaintiff  is,  tliat  the  deed  of  1809  is 
not  by  the  decree  declared  absolutely  void.  The  ground  of  the 
appeal  by  the  defendant,  which  is  against  the  order  directing  the 
issue  as  well  as  that  on  further  directions,  is,  that  the  issue  ought 
not  to  have  been  directed,  and  that  the  several  bills  ought 
to  have  been  dismissed  with  costs.  *  These  appeals  have  *  492 
been  argued  before  me,  and  it  has  been  contended  on  the 
part  of  the  plaintiff,  that  the  case  of  insanity  and  fraud  has  been 
established,  and  that  the  decree  has  failed  to  give  to  the  plaintiff 
relief  to  the  extent  to  which  the  case  so  established  entitles  him. 

The  fact  of  the  lunacy  of  Price  the  grantor  at  the  time  of  the 
conveyance,  is  a  fact  that  must  be  taken,  at  all  events,  as  established 
in  the  cause  by  the  verdict  of  the  jury  upon  the  issue,  and  it  has 
been  argued  on  the  part  of  the  plaintiff  that  that  fact  alone,  inde- 
pendently of  the  circumstances  of  fraud,  entitles  the  plaintiff  to  a 
declaration  in  avoidance  of  the  conveyance,  and  to  a  reconveyance 
of  the  estate  with  consequential  relief.  This  point,  although  pre- 
sented for  the  consideration  of  the  Court,  was  not  argued  with 
much  confidence,  and  possibly,  for  the  purpose  of  the  decision 
required  by  the  present  appeals,  it  may  not  be  necessary  to  give 
any  decided  opinion  upon  it.  The  Master  of  the  Rolls  expressed 
his  opinion  that  none  of  the  circumstances  which  were  alleged  by 
the  bill,  independent  of  the  lunacy,  to  constitute  the  fraud,  were 
established  by  the  evidence :  the  Vice-Chancellor  Wigbam  did  not 
deem  it  necessary  to  express  any  opinion  upon  the  subject,  his 
Honor  holding  that  the  Master  of  the  Rolls  must  be  taken  to  have 
decided,  notwithstanding  the  failure  to  establish  the  alleged  col- 
lateral circumstances  of  fraud,  that  the  fact  of  lunacy  alone  being 
proved  would  entitle  the  plaintiff  to  a  decree,  and  that,  as  the 
cause  came  before  him,  he  was  not  entitled  to  review  that  opinion, 
his  duty  consisting  in  administering  the  relief  to  which  the  plain- 
tiff was  entitled  as  consequential  upon  the  establishment  of  the 
lunacy. 

*  The  case  comes  before  me  under  totally  different  cir-  *  498 
cumstances,  the  appeal  complaining  of  the  decretal  order 
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directing  the  issue  as  well  as  of  the  subsequent  decree  of  the  Yice- 
Ghancellor,  and*  in  substance  bringing  before  me  the  whole  merits 
of  the  case  for  decision.  After  a  careful  examination  of  the  evi- 
dence in  the  cause,  and  a  review  of  the  arguments  presented  at  the 
bar,  I  am  of  opinion  that  the  Master  of  the  Bolls  arrived  at  a  cor- 
rect conclusion,  when  he  held  that  the  alleged  collateral  circum- 
stances of  the  fraud  were  not  proved,  and  that  mala  fides  on  the 
part  of  the  purchaser  Moggridge  was  not  established ;  aQd,  regard 
being  had  to  all  the  circumstances  of  the  case,  I  think  that  the 
orders  directing  the  issue  were  wrong,  and  that  the  bill  upon  the 
hearing  before  his  Lordship  ought  to  have  been  dismissed. 

There  is  no  evidence  ttiat  Moggridge  was  acquainted  with  the 
lunatic  imtil  the  transaction  occurred  which  is  the  subject  of  this 
suit,  and  it  does  not  appear  with  certainty  that  Moggridge  was  ever 
in  Price's  company,  except  upon  the  occasion  when  the  conveyance 
was  executed,  and  no  fact  is  proved  to  have  occurred  during  that 
interview  calculated  to  excite  even  suspicion  of  the  lunacy  of  Price, 
much  less  to  give  any  distinct  notice  of  such  a  state  of  mind. 
The  witnesses  who  speak  to  that  interview  are  E.  Williams  on  the 
part  of  the  plaintiff,  and  T.  Protbero,  J.  Yaughan,  and  T.  J. 
Phillips  on  tiie  part  of  defendant.  Williams  says  little  more 
than  that  he  was  applied  to  by  Mrs.  Price  to  induce  her  husband 
to  sign  the  deed  in  question,  that  the  deed  was  not  read  over  or 
explained  to  Price,  and  that  he,  the  witness,  should,  therefore,  sup- 
pose he  did  not  understand  it.  The  defendant's  witnesses  all  agree 
that  there  was  nothing  extraordinary  in  Price's  conduct  at  the 
time  of  executing  the  deed,  but  that  his  behaviour  was  in 
*  494  all  respects  that  of  a  sane  person ;  *  and  the  solicitor  Pro- 
tbero states  that  he  received  his  instructions  for  the  sale 
from  Price  himself,  that  there  was  no  appearance  of  constraint  or 
coercion  at  the  time  of  the  execution,  and  that  he  has  no  doubt 
that  the  deed  was  read  over  or  explained.  With  regard  to  Pro- 
thero,  who  had  before  acted  as  solicitor  for  the  lunatic,  but  who 
had  never  before  acted  as  solicitor  for  Moggridge,  and  who  on  the 
present  occasion  acted  for  both  parties,  I  see  no  evidence  to  fix 
him  with  notice  of  the  lunacy. 

I  do  not  think  it  necessary  to  detail  very  minutely  the  evidence 
in  regard  to  the  value  of  the  estate,  the  general  effect  of  it  being 
greatly  in  favour  of  the  defendant's  allegation,  that  an  ample  con- 
sideration was  paid.  It  is  true  that  there  are  mines  under  and 
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adjoining  the  land ;  bnt  they  appear  to  be  of  little  or  no  value, 
having  been  either  worked  out  at  the  time  of  tHe  conveyance,  or 
lying  too  deep  to  be  worth  working.  As  to  the  alleged  suppression 
by  Moggridge  of  facts  relative  to  the  value  known  to  him,  and  not 
known  to  tliose  who  acted  on  behalf  of  the  lunatic,  the  existence 
of  such  facts  is  not  proved,  and,  at  all  events,  there  is  no  evidence 
whatever  of  their  being  known  to  Moggridge. 

The  bUl  alleges  that  Moggridge,  by  professions  of  friendship 
and  assistance  to  Price's  wife  induced  her  by  threats  of  personal 
chastisement  to  coerce  her  husband  to  execute  the  conveyance ; 
there  is  an  entire  absence  of  evidence  as  to  any  such  promises  of 
benefit  to  the  wife,  or  of  any  conduct  on  tiie  part  of  Moggridge  in 
order  to  induce  the  wife  to  influence  Price  in  relation  to  the  trans- 
action. The  only  evidence  that  points  at  any  thing  resembling 
coercion  is  that  of  Williams,  to  which  I  have  before  adverted,  and 
even  if  what  he  deposes  amounts  to  coercion,  there  is  noth- 
ing to  show  that  *  either  Moggridge  ol*  Prothero  had  any  *  495 
knowledge  of  it.  The  case  on  the  part  of  the  plaintiff, 
therefore,  as  to  undervalue,  suppression,  and  coercion  has  failed 
in  proof.  The  alleged  non-payment  of  the  consideration  has  also 
failed,  it  being  clear  upon  the  evidence  that  the  balance  which  was 
paid  by  Moggridge  made  up  with  the  previous  payments  the  full 
amount  of  the  consideration  stated  in  the  deed. 

It  may  also  be  observed  that  the  evidence  shows,  that  the  lunatic 
was  in  circumstances  at  the  time  of  the  transaction  in  question 
which  rendered  a  sale  of  his  equity  of  redemption  in  the  estate 
convenient  if  not  necessary,  inasmuch  as  it  appeared  by  Prothero's 
evidence  that  the  sum  due  on  a  former  mortgage  of  the  estate  was 
then  required  to  be  paid  off.  The  case  for  the  plaintiff  is  thus 
reduced  to  the  insanity ;  and  the  question  tlierefore  is,  whether  the 
insanity  of  Price  at  the  time  of  the  sale  of  his  equity  of  redemp- 
tion in  1809  entitled  him,  or  those  representing  liim,  or  others 
interested  in  the  estate,  to  call  upon  a  Court  of  Equity  in  1886, 
twenty-seven  years  after  the  transaction,  to  declare  the  conveyance 
void  and  to  decree  an  account  of  the  intermediate  rents  and  profits, 
—  the  consideration  being  fair,  there  being  no  notice  of  the  insan- 
ity and  no  circumstance  of  fraud,  the  estate  having  also  been 
enjoyed  during  the  twenty-seven  years  since  the  conveyance,  and 
made  the  subject  of  family  arrangements  by  settlement  upon  the 
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marriage  of  the  daughter  of  Moggridge,  under  which  her  children 
are  entitled  to  the  benefit  of  certain  charges  upon  the  estate. 
Upon  the  question  whether  a  conveyance  executed  by  a  lunatic 

is  absolutely  void  in  the  absence  of  notice  of  such  lunacy 
*  496    to  the  parties  claiming  under  {he  conveyance  *  and  in  the 

absence  of  all  fraud,  it  is  not  necessary  for  the  Court  to 
pronounce  an  opinion,  for  the  purpose  of  deciding  the  present  case. 
In  NieU  v.  MorUy  (a)  a  bill  was  filed  by  a  lunatic  and  his  com- 
mittee, praying  that  the  defendant'  might  be  decreed  to  repay 
money  which  the  defendant  had  received  from  the  lunatic,  in  part 
payment  of  goods  which  the  lunatic  had  bought  at  an  auction,  and 
for  an  injunction  against  the  use  of  certain  promissory  notes, 
which  the  lunatic  had  given  in  payment  of  the  residue  of  the  pur- 
chase-money ;  the  alleged  lunatic  had  miade  large  purchases  at  an 
auction  in  May,  1800,  for  the  sale  of  the  materials  of  Gunnersbury 
House  ;  on  the  25th  August  in  the  same  year,  a  commission  issued 
under  which  the  lunacy  was  found  and  referred  back  to  May,  1797  ; 
the  finding  upon  the  inquisition  had  been  traversed,  and  upon  the 
trial  the  lunacy  was  established ;  the  Master  of  the  Bolls,  as  to 
the  lunatic's  condition  on  the  day  of  the  contract,  thought  that  the 
weight  of  evidence  was  in  favour  of  the  defendant,  or  at  all 
events  that  the  lunatic  on  that  day  enjoyed  a  lucid  interval,  but 
said :  ^^  Suppose  him  to  be  considered  in  strictness  a  lunatic  at 
that  time  without  lucid  intervals,  the  question  is,  how  far  the 
plaintiff,  upon  that  supposition  even,  is  entitled  to  the  equitable 
interposition  of  this  Court  to  restore  to  him  the  possession  of  all 
the  money  he  has  paid  in  consequence  of  the  contract;"  his 
Honor  further  said  that  the  ground  taken  was  that  the  fact  of 
lunacy  without  notice  avoided  all  his  purch&ses  and  that  all  that 
followed  ought  to  be  set  aside ;  that  notice  was  also  contended  to 
have  been  proved,  but  that  he,  the  Master  of  the  Bolls,  believed 

that  the  defendant  did  not  give  credit  to  the  intimations 
*497    which  had  been  given  to  him  and  acted  lend  fide  ^'^ih»i 

the  case  therefore  came  to  the  mere  fact  that  the  party  was 
lunatic,  and  the  question  was  how  far,  imder  all  the  circumstances, 
the  Court  should  interfere  to  set  the  transactions  aside,  supposing 
them  to  be  void  at  law ;  that  that  would  depend  upon  the  circum- 

(a)  9  Yea.  478. 
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stances  of  the  case,  and  no  general  rule  could  be  laid  down ;  that 
there  were  cases  in  which  the  inconyenience  would  be  so  great  that 
the  Court  would  leave  the  party  to  law  ;  and  he  remarked,  among 
other  circumstances,  that  the  lunatic  had  sold  a  part  if  not  all  of 
the  goods  which  he  had  purchased,  and  that  the  parties  therefore 
could  not  be  replaced,  should  the  contract  be  avoided ;  ^  and  after 
making  observations  upon  the  particular  facts  of  the  case,  his 
Honor  observed,  that  if  the  plaintiff  was  right  in  saying  that  all 
was  void  at  law,  he  might  resort  to  law  and  recover  if  he  could, 
but  there  was  no  ground  for  a  Court  of  Equity  to  advance  his 
remedy,  when  it  was  impossible  to  do  justice  to  the  otlier  side,  upon 
the  simple  groimd  that  the  contract  might  have  been  void,  and 
whether  it  was  or  not  he  would  not  determine;  he  thought  the 
consequences  were  so  extensive  and  inconvenient  that  the  Court 
ought  not  to  give  the  relief  prayed  for. 

Although  the  circumstances  of  the  case  just  cited  and  the  pres- 
ent are,  of  course,  not  identical  and  may  be  considered  as  dis- 
tinguishable in  some  respects,  the  principle  of  that  decision  is 
clear,  and  I  think  is  applicable,  to  the  present  case.  The  contract 
here  has  been  long  executed  with  the  knowledge-  of  the  family,  the 
estate  has  been  enjoyed  for  twenty-seven  years,  and  without  the 
occurrence  or  discovery  of  any  new  circumstances  the  transaction 
after  that  period  is  now  sought  to  be  avoided.  The  purchaser,  hav- 
ing acted  bond  fide,  dealt  with  the  estate  believing  it  to  be  his 
own,  made  important  family  arrangements  upon  that 
♦  footing,  the  disturbance  of  which  would,  I  think,  be  not  *  498 
only  highly  inconvenient,  but  unjust.  To  hold  that  the 
Court  ought  not  to  grant  the  relief  prayed,  under  these  circum- 
stances, is  consistent  with  the  principle  of  Mell  v.  Morley,  and  of 

'  See  1  Story  Eq.  Jur.  §§  228,  229  a.  In  Gibaon  9.  Soper,  6  Gray,  279, 
282,  Thomas  J.,  said :  "If  the  law  required  restitution  of  the  price,  as  a  con- 
dition precedent  to  the  recovery  of  the  estate,  that  would  be  done  indirectly 
which  the  law  does  not  permit  to  be  done  directly ;  and  the  great  purpose  of  the 
law,  in  avoiding  such  contracts,  the  protection  of  those  who  cannot  protect 
themselves,  defeated.  The  insane  grantor  could  not  avoid  the  deed  of  his  estate, 
because  the  same  folly,  which  induced  the  sale,  had  wasted  the  proceeds ;  the 
result  against  which  it  is  the  policy  of  the  law  to  guard/'  See  Arnold  v.  Rich- 
mond Iron  Works,  1  Gray,  434,  and  the  remarks  of  Thomas  J.,  upon  that  cafte, 
in  Gibson  v.  Soper,  6  Gray,  283-285,  and  on  pp.  287,  288.  Many  cases  upon 
this  point  will  be  found  referred  to. 
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Lord  Hardwicke's  ruling  in  Sergeson  t.  Sealep.  (a)  Although  it 
is  not  necessary  to  pronounce  a  decision  upon  the  a1;»stract  general 
question,  whether  in  the  present  state  of  the  law  a  conveyance 
executed  by  a  lunatic  is  absolutely  void  in  the  absence  of  notice 
and  fraud,  yet,  if  that  question  were  necessary  to  be  decided  in 
this  cause,  the  case  of  Molton  t.  Camroux^  (6)  as  decided  by  the 
Court  of  Exchequer  and  affirmed  in  Error,  would  require  great 
consideration  upon  pronouncing  a  decision  in  the  affirmative  of  the 
proposition.^ 

.  A  second  point  then  arises,  which  is  of  considerable  importance 
with  respect  to  the  general  practice  of  the  Court,  and  that  is, 
whether  the  case  made  by  the  bill  is  supported  by  the  evidence, 
and  if  not,  whether  the  bill  ought  to  be  dismissed,  even  although 
the  evidence  does  establish  a  case  which,  if  properly  stated  by  the 
bill,  would  have  entitled  the  plaintiff  to  some  relief.  The  question 
whether  a  conveyance  executed  by  a  lunatic  is  absolutely  void,  or 
only  voidable,  and  then  imder  what  circumstances,  may  be  open  to 
some  .difficulty  ;  but  a  case  of  direct  and  positive  fraud  of  which 
the  lunacy  forms  one  fact  or  circumstance,  is  clearly  a  subject  for 
equitable  interference.  The  two  classes  of  cases  would  however 
be  met  by  a  defendant  in  a  very  different  manner,  and  I  conceive 
that  it  is  now  an  established  doctrine  of  this  Court,  that  when  the 

bill  sets  up  a  case  of  actual  fraud  and  makes  that  the 
*  499    *  ground  of  the  prayer  for  relief,  the  plaintiff  is  not  entitled 

to  a  decree,  by  establishing  some  one  or  more  of  the  facts 
quite  independent  of  fraud  but  which  might  of  themselves  create 
a  case  under  a  totally  distinct  head  of  equity  from  that  which 
would  be  applicable  to  the  case  of  fraud  originally  stated.  I  am 
inclined  to  think  that  that  doctrine  might  be  properly  applied  to 
the  present  case,  as  the  bill  states  a  very  strong  and  clear  charge 
of  direct  and  positive  fraud  in  several  particulars,  no  one  circum- 
stance constituting  that  fraud  being  supported  by  the  evidence. 

Upon  the  principle  which  I  have  thus  stated,  and  which  has  been 
repeatedly  recognized :  [Maguire  v.  O^ReiUy^  (c)  Ferrahy  v.  Hob- 
son^  (d)  QloBcoti  V.  Lang  J  (c)]  especially  by  Lord  Cottenham,  and 

(a)  2  Atk.  412. 

(6)  2  Exch.  487 ;  and  in  Error,  4  Exch.  17. 

•  (c)  3  Jones  &  Lat.  224.  (d)  2  Phil.  266.  (e)  2  Fhxl.  810. 

^  See  Elliot  o.  Ince,  7  De  6.,  M.  &  G.  476,  487 ;  Beavan  v.  McDonnell,  9 
fixch.  809 ;  S.  C,  10  Exch.  184. 
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was  lately  acted  upon  in  the  case  of  Wilde  v.  Oibson  in  the  House 
of  Lords,  (a)  the  defendant  would  be  entitled  to  a  dismissal  of  the 
plaintiff's  bill.  For  the  purpose  however  of  the  present  decision, 
it  is  enough  to  say  that,  upon  a  full  consideration  of  the  whole 
case,  the  plaintiff  has  not  established  a  title  to  the  relief  which  he 
has  prayed,  and  that  the  bill  must  therefore  be  dismissed  with 
costs. 

The  view  which  I  have  taken  of  the  case,  renders  it  unnecessary 
for  me  to  enter  into  the  consideration  of  many  of  the  points  which 
were  made  at  the  bar. 
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1851.    January  15,  17.    November  5. 

By  an  antenuptial  settlement,  a  sum  of  stock  was  settled  upon  certain  trusts 
for  the  benefit  of  the  wife  and  children  of  the  marriage.  The  settlement  con- 
tained powers  for  the  trustees  to  sell  the  trust  fund  and  reinvest  the  proceeds 
in  government  or  real  securities.  By  a  contemporaneous  memorandum, 
which  was  executed  by  the  father,  the  wife,  and  the  intended  husband,  and 
indorsed  upon  the  deed  of  settlement,  the  trustees  were  empowered  to  ad- 
vance any  portion  of  the  trust  fund  to  the  owners  or  lessees  of  Yauzhall 
(jrardens,  upon  mortgage  either  as  first,  second,  or  third  mortgagees,  for 
such  time  and  at  such  rate  of  interest  as  the  trustees  might  think  fit.  The 
trustees  lent  the  whole  of  the  trust  fund  to  three  persons,  who  afterwards 
became  the  joint  proprietors  of  and  partners  in  Vauxhall  Gardens,  but  no 
written  security  was  then  taken  by  the  trustees.  One  of  the  three  proprietors 
of  Vauxhall  Gardens  subsequently  retired  from  the  partnership.  Som^  time 
afterwards,  the  trustees  obtained  a  covenant  from  the  two  remaining  partners 
to  surrender  the  VauxhaU  Gardens  by  way  of  mortgage,  subject  to  two  prior 
diarges.  This  mortgage  eventually  proving  a  wholly  inadequate  security  for 
the  trust  fund,  a  suit  was  instituted  to  compel  the  trustees  to  reinstate 
the  stock.  Held,  that,  under  the  circumstances,  the  trustees  must  be  con- 
sidered in  having  made  the  advance  without  security,  and  in  having  after- 
wards accepted  the  covenant  of  two  only  of  the  three  joint  debtors,  to  have 
misapplied  the  trust  fund,  and  that  they  had  subjected  themselves  to  the 
liability  of  replacing  it. 

The  bill  was  filed  by  the  wife  and  children  of  the  marriage,  but  there  was  no 
evidence  in  the  suit  that  the  children  were  in  fact  the  children  of  the  marriage. 
The  ^answer  neither  admitted  nor  denied  the  allegation  in  the  bill  to  that 


(a)  I  H.  L.  Gas.  605. 
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effect.  An  objection  by  the  defendants  taken  for  the  first  time  on  the  rehear- 
ing, that  it  did  not  appear  that  all  the  parties,  co-plaintiffs,  were  interested 
in  the  suit,  and  that  the  bill  ought  to  have  been  dismissed,  was  overruled.^ 

Whether,  if  the  objection  had  been  taken  in  proper  time  and  in  .proper  form,  it 
would  have  been  valid,  quasre. 

If  the  objection  had  been  open  to  the  defendants  on  the  rehearing  of  the  cause, 
an  affidavit  to  repel  it  would  have  been  admissible.' 

The  bill  in  this  case  was  filed  by  the  plaintiff,  Frances  Elizabeth 
Fowler,  the  widow  of  the  Rev.  Robert  Hodgson  Fowler,  and  by 
several  other  persons  alleged  to  be  the  children  of  Mr.  and  Mrs. 
Fowler,  as  parties  interested  under  a  marriage  settlement,  for  the 
purpose  of  making  the  defendants,  the  trustees  of  the  marriage 
settlement,  accountable  for  the  trust  fund,  upon  the  ground  of  cer- 
tain acts  on  the  part  of  the  trustees,  which  were  alleged  to  have 
amounted  to  breaches  of  their  trust.  The  facts  of  the  case  will  be 
found  reported  in  the  2d  volume  of  Messrs.  De  Gex  and  Smale's 
Reports,  page  749,  and  so  far  as  they  are  material  to  the  present 

report,  are  the  following :  — 
*  601       *  On  the  16th  January,  1826,  a  deed  of  settlement  was 

executed,  by  which  a  sum  of  8450?.,  3/.  per  cent,  reduced 
annuities,  was  settled  on  the  marriage  of  Mr.  and  Mrs.  Fowler, 
upon  trust,  to  apply  the  dividends  to  various  purposes,  and  among 
them,  a  certain  portion  to  the  separate  use  of  Mrs.  Fowler,  during 
her  life,  with  a  trust  as  to  the  principal,  for  the  benefit  of  the 
children  of  the  marriage,  in  certain  events  which  had  happened. 

The  parties  to  that  settlement  were  Thomas  Bish,  the  father  of 
Mrs.  Fowler,  who  gave  the  8450/.  stock  by  way  of  marriage  por- 
tion, Mrs.  Fowler  and  her  intended  husband,  and  the  defendants 
G.  T.  R.  Reynal,  George  Webb,  William  Fowler,  and  Chappel 
Fowler,  the  trustees.  The  settlement  contained  a  power  to  the 
trustees,  and  the  survivors  and  survivor  of  them,  with  the  consent 
of  the  plaintiff  and  her  intended  husband,  or  the  survivor  of  them, 
and  after  the  decease  of  such  'survivor,  at  their  own  discretion  to 
sell  the  trust  fund,  or  any  part  thereof,  and  to  invest  or  place  out 
the  moneys  to  arise  by  such  sale  on  any  other,  public  stock  or 
funds,  or  upon  real  security,  and  from  time  to  time  to  call  in  the 
moneys  so  placed  out  on  security,  or  to  sell  the  stock  in  which  the 
same  might  be  invested,  or  any  part  thereof,  as  they  should  think 
fit. 

>  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  302  and  note  (6). 
•  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  S69,  1367. 
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The  four  trustees  named  in  the  settlement  accepted  the  trusts, 
but  the  defendant  G.  T.  B.  Rejnal  had  throughout  been  the  acting 
trustee.  It  was  understood  by  the  parties  previously  to  the  execu- 
tion of  the  settlement,  that  the  fund  about  to  be  settled  should  be 
lent  to  Thomas  Bish  the  settlor,  F.  Oye  and  B.  Hughes,  who  were 
joint  lessees  of  Vauxhall,  and  who  were  also  joint  equitable  owners 
of  the  same  property  under  a  purchase  contract,  dated  the  6th 
December,  1824,  and  the  loan  was  proposed  to  be  secured 
by  a  *  mortgage  upon  the  property  which  was  of  copyhold  *  502 
tenure.  With  the  view  of  carrying  into  effect  the  proposed 
arrangement  contemporaneously  with  the  execution  of  the  settle- 
ment, a  memorandum  was  accordingly  indorsed  upon  the  deed  of 
settlement,  and  signed  by  Mr.  Bish,  and  Mr.  and  Mrs.  Fowler, 
which  was  as  follows :  "  We  hereby  Irequest  the  trustees  within 
named  to  advance,  pursuant  to  the  power  within  contained  for  that 
purpose,  the  sum  of  8450/.  8/.  per  cent  reduced  bank  annuities, 
or  any  part  thereof,  to  the  owners  or  lessees  of  Vauxhall  Gardens^ 
in  the  county  of  Surrey,  upon  mortgage,  either  as  first,  second,  or 
third  mortgagees,  for  such  time  and  at  such  rate  of  interest  as  the 
said  trustees  may  in  their  discretion  think  fit.  (Signed)  T.  Bish 
R.  H.  Fowler,  F.  E.  Bish." 

The  stock  was  transferred  to  the  trustees,  and  the  whole  was 
shortly  afterwards  sold,  and  the  produce  of  the  sale,  amounting  to 
about  8000Z.,  was,  on  the  24th  February,  1825,  advanced  to  Bish, 
Gye,  and  Hughes,  but  no  written  security  was  then  taken  for  the 
repayment.  On  the  25th  March,  1825,  the  purchase  of  Vauxhall 
Gardens  was  completed  by  a  surrender  to  Bish,  Gye,  and  Hughes. 
On  the  30th  July,  1825,  Bish  retired  from  the  partnership  with 
Gye  and  Hughes,  and  his  interest  in  the  property  at  Vauxhall  was 
surrendered  to  and  became  vested  in  Gye  and  Hughes. 

By  an  indenture  dated  the  29th  November,  1826,  Gye  and 
Hughes  covenanted  with  the  trustees  of  the  settlement  to  surren- 
der the  Vauxhall  Gardens  by  way  of  morljgage,  to  be  subject  to 
two  prior  charges  of  7000/.  each,  created  in  favour  of  the  defend- 
ant Reynal  and  others,  as  trustees  under  the  will  of  T.  Bish  the 
elder.  The  security  proving  wholly  inadequate,  the  present 
suit  was  instituted  to  compel  the  trustees  to  reinstate  *the  *  508 
stock,  and  the  Vice-Chancellor  Knight  Bruce,  having  held 
that  the  trustees  were  bound  to  replace  such  stock,  and  having 
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ordered  the  amount  of  the  produce  to  be  paid  into  Court,  the  pres- 
ent appeal  was  brought  from  that  decision. 

Mr.  Bacon. 9kiid  Mr,  H.  JBumphreySy  ior  the  plaintifls/and  in 
support  of  the  decree.  —  Assuming  that  the  trustees  had  authority 
to  invest  the  trust  moneys  on  the  security  of  Vauxhall  Gardens, 
still  it  was  their  duty  to  have  ascertained  that  the  property  was  a 
sufficient  security,  and  this  it  manifestly  was  not.  Trustees  are 
not  justified  in  lending  trust  moneys,  even  on  freehold  security, 
beyond  two-thirds  of  its  value :  Siichney  v.  Sewell ;  (a)  and  the 
memorandum,  indorsed  on  the  settlement  could  not  vary  the  duties 
of  the  trustees,  for  even  in  a  case  where  executors  had  a  power  to 
lend  on  personal  security,  they  were  held  responsible  for  a  loss 
incurred  by  lending  to  a  trader  on  his  bond.  LangsUm  v.  Ottt- 
vavU.  (b)  It  is  also  submitted  that,  where  a  married  woman  has  a 
power  to  exercise,  it  must  be  strictly  followed:  BtUeman  v. 
Davis;  (<?)  and  that  no  consent  6f  a  married  woman  is  availing, 
unless  in  the  precise  form  required  by  the  power  or  the  money  lent 
on  the  precise  security.  Brice  v.  Stokes,  (d)  Cocker  v.  Quayle,  (e) 
Hopkins  y.Myall,  (g*)  Naily.  Punter,  (A)  Kellaway  v.  Johnson,  (i) 
In  the  present  case,  the  trustees  took  no  security  from  the  parties 
at  the  time  of  the  loan^  and  they  ultimately  took  a  security  from 

two  only  of  the  three  parties  to  whom  the  trust  fund  had 
*  604  been  lent.    It  was  argued  in  tlie  Court  below  that  *  the 

interests  of  the  mother  and  children  were  not* identical,  and 
that  they  ought  not  to  join  as  co-plaintiffs,  but  on  that  point  the 
case  of  Cocker  v.  Quayle,  (e)  is  a  direct  authority  for  their  being 
co-plaintiffs.  Assuming  that  Mrs.  Fowler  has  concurred  in  the 
breach  of  trust,  that  will  not  preclude  her  from  bringing  her  bill  to 
be  relieved.     Bucheridge  v.  Q-la^se,  (T) 

Mr,  Freelinff,  for  one  of  the  daughters  of  Mrs.  Fowler,  con- 
tended that  the  transaction  being  radically  wrong  was  not  suscep- 
tible of  being  confirmed  where  infants  are  concerned. 

(a)  1  M.  &  C.  8.  (g)  2  Robs.  &  M.  86. 

(&)  Cooper,  3S.  (A)  5  Sim.  555. 

(c)  8  Madd.  98.  (Q  5  Beav.  319. 

(d)  11  Yea.  319.  (k)  1  Buss.  &  M.  535. 

(e)  1  Ru88.  &  M.  535.  (Q  Cr.  &  P.  126. 
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Mr.  Wigram^  and  Mr.  Drewry^  for  the  defendant  G.  T.  B.  Bey- 
nal,  in  support  of  the  appeal.  —  It  is  a  principle  of  this  Court,  that 
all  the  plaintiffit  must  be  interested  in  the  subject  of  the  suit,  and 
even  if  one  of  many  is  not,  it  is  a  misjoinder,  and  the  bill  must  be 
dismissed.  King  of  Spain  v.  Machadoj  (a)  Makepeace  y.  Hay- 
thorny  (6)  Cowley  v.  Cowley^  (c)  Anderson  v.  Wallis,  (d)  Hudson 
V.  Maddisonj  (c)  Padwick  v.  Ptott,  (jf)  Denton  v.  Davy,  (A) 
Applying  this  principle  to  the  present  case  there  is  no  evidence  to 
show  that  the  co-plaintiffs  with  Mrs.  Fowler  are  her  children  and 
interested  in  the  fund,  and  the  defendants  ignore  their  existence 
as  such ;  even  to  establish  a  decree  for  an  inquiry^  the  plaintiffs' 
title  must  be  either  proved  or  admitted.  Barfield  v.  Kelly ^(C) 
Marten  v.  WhichelOj  (k)  MUford  v.  Reynolds,  (/)  Wood- 
gate  V.  Field,  (w)  Say  v.  *  Oreed,  (n)  Jope  v.  Morshead,  (o)  *  606 
Simnums  v.  Simmons,  (p)  Miller  v.  Priddon.  (q)  It  was 
alleged  that  taking  a  security  from  two  only  of  the  three  parties  to 
whom  the  trust  fund  had  been  advanced,  extinguished  the  liability 
of  the  third  party,  but  this  is  not  necessarily  the  result  of  such  a 
mode  of  dealing.  Drake  v.  Mitchell,  (r)  Twopenny  v.  Yoking.  («) 
[The  Lord  Chancellor  referred  to  Solly  v.  Forbes,  (t)]  It  was 
also  said  that  even  assuming  the  money  to  have  been  properly  lent, 
it  ought  sooner  to  have  been  got  in,  but  very  different  consequen- 
ces follow  from  one  or  other  of  those  states  of  circumstances ;  in 
the  latter  hypothesis,  it  would  not  follow  that  an  order  would  be 
made  for  immediate  payment  into  Court,  but  inquiries  would  be 
directed  with  a  yiew  of  ascertaining  whether  at  an  earlier  period  a 
sale  could  have  been  effected,  and  the  security  realized.  The 
Vice-Chancellor's  decree  is  manifestly  erroneous  in  having  brevi 
manu  directed  the  whole  fund  to  be  brought  into  Court,  whereas 
tiie  security  is  still  in  existence,  and  when  realized  may  go  far 
towards  replacing  the  ftind.  We  also  submit  that  where  trustees 
have  a  discretion  to  sell  they  are  not  liable,  because  they  may  have 

(a)' 4  Russ.  225.  (Q    1  Fhil.  7dB. 

(p)  4  RasB.  244.  (m)  2  Hare,  211. 

(c)  9  Sim.  299.  (n)  8  Hare,  455. 

(d)  4  Y.  &C.  886 ;  8.  C,  1  Phil.  202.  (o)  6  Bear.  213. 

(e)  12  Sim.  416.  {p)  6  Hare,  352. 
(g)n  Beav.  503.  ($)  I  Mac.  &  6.  687. 
(A)  1  Mooro'8  P.  C.  Caaes,  15.  (r)  3  £aat,  251. 

(t)  4  Ru88.  355.  (f )  3  B.  &  C.  208. 

(Jc)  Cr.  &  P.  257.  (0   2  Brod.  &  B.  38. 
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refused  to  sell  on  terms  more  advantageous  than  those  which  they 
have  obtained :  Garrett  v.  Noble,  (a)  Buxton  v.  Buxton;  (V)  and 
that  here  the  power  indorsed  on  the  settlement  not  only  authorized, 
but  required,  the  trustees  to  invest  the  trust  fond  on  the  specific 
security  on  which  it  was  advanced.  Beauclerk  v.  Ashbumham,  (jc) 
[They  also  referred  to  and  commented  upon  the  following 

*  506   authorities,  on  the    liabilities  of    *  trustees :    Holmes  v. 

Drmffy  (rf)  Mueklow  v.  Fuller,  (e)  Styles  v.  Chut/.  (^)} 

Mr.  Osborne  and  Mr.  Ooldsmid  appeared  for  the  defendants 
W.  Fowler,  0^  Fowler  and  G.  Webb. 

Mr.  Bacon  in  reply,  submitted  that,  assuming  the  title  of  all  the 
plaintiffs  not  to  be  fully  proved,  still  that  they  were  entitled  to  an 
inquiry  before  the  Master :  Leehmere  v.  Brasier,  (A)  Jope  v. 
Morshead;  (i)  and  that  in  directing  such  an  inquiry  the  Court  is 
always  governed  by  its  view  of  the  fairness  or  moral  propriety  of 
the  suit :  Simmons  v.  Simmons  ;  (Jt)  that  the  objection  of  the  mere 
want  of  interest  in  a  plaintiff  could  never  have  been  taken  at  the 
hearing  of  a  cause :  Davies  v.  Quarterman,  (I)  JEades  v.  Harris ,  (m) 
Baffetyy.  Kinffj(n)  Cashell  v.  Kelly  ;(oy  that  in  all  the  cases 
cited  on  the  point  of  misjoinder,  the  objection  was  taken  either  on 
plea  or  demurrer,  but  that  by  the  89th  order  of  August,  1841,  the 
objection  ought  to  have  been  set  down  for  argument  before  the 
hearing:  Blair  v.  Bromley  ;(jp)  that  in  fact  on  the  present  record 
there  was  no  misjoinder :  Roberts  v.  Roberts ;  (jj}  that  defective 
evidence  might  be  supplied :  Seton  on  Decrees,  p.  863 ;  and  that 
if  proof  were  wapting  the  18  &  14  Vict.  c.  85,  §  28,  bad  provided 
the  mode  of  proof. 

Mr.  Wigram.  —  The  Act  18  <fe  14  Vict.  e.  86,  was  not  passed 
when  this  cause  was  heard ;  it  therefore  can  have  no  operation 

*  507    on  tl^  question :  but  even  assuming  *  that  it  has,  still  the 

(a)  6  Sim.  504.  {k)  6  Hare,  860. 

(6)  1  M.  &  C.  80.  (0   4  Y.  &  C.  267'. 

(c)  S  Bcav.  822.  (i»)  1  T.  &  C.  C.  C.  802. 

(d)  2  Cox,  1.  (ft)  1  Keen,  601. 

(e)  Jacob,  198.  (o)  2  Dm.  &  War.  18U 
ig)  1  Mao.  &  6.  422.  (p>  5  Hare,  542. 

(A)  2  J.  &  W.  289.  iq)  2  Phil.  684. 

(t>  6Beav.  213. 
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28tb  section  was  not  intended  to  supply  proof  of  a  plaintiff's  title, 
and  expressly  excepted  matters  not  directly  in  issue  in  the  cause. 

Novemb^  5. 

The  Lord  Chancellor,  after  detailing  the  facts  as  above  stated, 
proceeded :  Whether  the  mortgage  of  November,  1826,  was  an 
adequate  security  at  the  date  of  that  mortgage  deed,  it  is  not 
necessary  for  me  to  determine.  The  defendant  Beynal  admits, 
that  it  is  now  wholly  inadequate ;  consequently  a  loss  has  clearly 
arisen,  and  which  there  is  reason  to  fear  may  prove  a  total  one ; 
and  the  present  suit  is  instituted  to  compel  the  trustees  to  rein- 
state the  stock.  There  are  several  acts  of  the  trusteed,  which  are 
^  imputed  to  them  as  breaches  of  their  trust,  which  in  equity  subject 
them  to  the  liability  with  which  it  is  the  object  of  this  suit  to  fix 
them.  The  Vice-Chancellor  held,  that  the  trustees  were  bound  to 
replace  such  stock,  and  ordered  the  amount  of  the  produce  to  be 
paid  into  Court    The  present  appeal  is  against  that  decision. 

The  defendants  are  charged  with  various  breaches  of  trust ;  the 
first  and  most  important  is  alleged  to  arise  out  of  the  following 
circumstances ;  that  the  authority  given  to  them  to  advance  the 
trust  fund  which,  as  before  stated,  was  signed  contemporaneously, 
with  the  execution  of  the  settlement,  was  to  advance  it  to  the 
owners  or  lessees  of  Yauxhall  Gardens  upon  a  first,  second,  or 
third  mortgage,  while  the  trustees  in  fact  advanced  the  money 
without  having  any  mortgage  or  written  security  until  November, 
1825,  the  loan  having  been  made  in  March,  and  that,  although  the 
advance  in  March  was  made  to  Bish,  Gye,  and  Hughes,  who 
were  then  the  lessees  and  equitable  *  owners  of  Vauxhall  *  508 
Grardens,  yet,  the  mortgage  security  which  was  in  the  form 
of  a  covenant  to  surrender,  and  a  covenant  for  repayment  of  the 
mortgage  money  was  taken  from  Oye  and  Hughes  only,  without 
Bish.  Mr.  Bish  has  been  long  since  dead,  and  his  estate  adminis- 
tered. Gye  and  Hughes  have  become  bankrupts,  with  a  very 
insufficient  estate,  and  it  is  doubtful,  whether  Yauxhall  Gardens 
will  produce  more  than  sufficient  to  pay  off  the  first  and  second 
mortgages ;  and  it  is  alleged,  that  tlie  defendants'  conduct,  as 
above  stated,  amounted  to  a  breach  of  trust:  first,  because  the 
money  was  originally  lent  without  taking  any  security  whatever ; 
secondly,  that,  although  the  trustees  were  authorized  to  lend  the 
money  upon  the  l^ecurity  of  Yauxhall  Gardens,  yet,  that  was  sub- 
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ject  to  an  implied  condition,  that  the  secuiiiy  was  adequate, 
which  it  was  not ;  thirdly,  that  the  trustees  improperly,  not  only 
forbore  taking  any  security  whatever',  until  many  months  after  the 
loan,  but  that,  when  they  did  take  the  security,  it  was  taken  from 
Oye  and  Hughes  only,  and  Mr.  Bish  was  discharged  by  the  trustees 
choosing  to  take  covenants  from  two  only  of  the  joint  debtors; 
fourthly,  that  the  trustees  improperly  forbore  to  recall  and  enforce 
payment  of  the  mortgage  money  for  an  unreasonable  time,  and  by 
these  means  it  is  alleged  that  a  great  part,  if  not  the  whole,  of  the 
trust  fund  will  be  lost. 

In  answer  to  the  first  alleged  breach  it  is  said  that  no  loss  has 
arisen  from  the  circumstance  of  the  mortgage  not  being  procured 
until  November,  several  months  after  the  loan.  The  effect  of  this 
objection,  and  the  sufficiency  of  the  answer  to  it,  may  be  subject 
to.  the  same  observations  as  will  arise  in  respect  to  the  second 
alleged  breach ;  and  with  regard  to  that  breach  it  is  con- 
*509  tended  that  the  memorandum  indorsed,  on  the  deed  *  ex- 
pressly authorized  the  loan  to  be  made  to  the  owners  or 
lessees  of  Yauxhall  (hardens,  and  the  security  taken  in  November, 
was  in  fact  taken  from  the  then  owners  of  the  property.  Their 
conduct,  it  is  therefore  said,  was  sanctioned  by  the  terms  of  the 
memorandum,  the  authority,  or  direction,  expressly  pointing  to 
Yauxhall  Gardens.  In  estimating  the  efiect  of  this  charge,  and 
the  answer  to  it,  it  will  be  necessary  to  consider  what  will  be  the 
proper  construction  of  the  memorandum.  It  is  contended,  on  the 
part  of  the  plaintiffs,  that  the  authority  was  to  advance  the  money 
to  the  owners  of  the  property  at  the  date  of  the  memorandum, 
and  not  to  persons  who  might  become  the  owners  at  some  indefi- 
nite future  time,  that  the  owners,  at  that  time,  were  persons  whose 
credit  and  solvency  were  known;  whereas,  according  to  the  de- 
fendants' construction,  the  trustees  were  authorized  to  make  the 
advance  to  any  persons  who  might  fill  the  character  of  owners  in 
fiituie,  without  regard  to  their  condition  or  responsibiUty,  which 
it  is  said  cannot  be  reasonably  intended  to  have  been  the  meaning 
of  the  parties.  It  is  argued  by  the  plaintiffs  that  the  memorandum 
operated  as  an  imperative  direction  to  the  trustees,  which  they 
were  bound  to  obey  by  advancing  the  money  within  a  convenient 
time,  and  that  they  were  not  at  liberty  to  postpone  such  advance 
at  pleasure,  one  object  of  the  advance  being  to  obtain  an  increase 
of  income,  and  if  (the  owners  of  the  Gardens  being  ready  to  take 
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the  money  on  loan)  the  direction  referred  to  a  present  advance,  it 
necessarily  pointed  to  the  owners  at  the  time  being.  The  prop- 
erty, from  its  peculiar  nature,  must  be  considered  as  likely  to 
fluctuate  in  value  according  as  the  public  taste  or  fashion  might 
adopt  the  place  as  one  of  public  resort  and  amusement.  The  loan 
was  also  authorized  to  be  made  on  a  first,  second,  or  third 
mortgage.  Both  these  circumstances  make  the  *supposi-  *510 
tion  that  the  known  personal  responsibility  of  the  owners 
of  the  Oardens  might  influence  the  discretion  of  those  who 
directed  the  investment.  Upon  these  grounds  it  is  contended, 
that  the  conduct  of  the  trustees  was  in  no  respect  sanctioned  by* 
the  terms  of  the  settlement  and  memorandum,  and  that  by 
advancing  in  March,  without  any  written  security,  and  having 
advanced  to  the  then  three  owners  of  the  property,  and  afterwards 
by  accepting  a  covenant  from  two  only,  they  made  an  investment 
unauthorized  by  the  trust  reposed  in  them,  and  accepted  a  less  and 
different  security  from  that  which,  upon  a  true  construction  of  the 
memorandum,  they  were  directed  to  do. 

As  I  understand  the  judgment  of  the  Vice-Chancellor,  he  was 
of  opinion  that  the  construction  of  the  memorandum  contended 
for  on  the  part  of  the  plaintiffs  was  a  correct  construction,  and 
timt  under  such  circumstances,  the  trustees  must  be  considered  in 
making  the  advance  without  security,  and  in  afterwards  accepting 
the  covenant  of  two  only  of  the  three  joint  debtors,  as  having 
misapplied  the  fund,  and  subjected  themselves  to  replace  it  when 
called  upon  by  the  Court.  I  am  of  opinion  that  the  judgment  and 
order  made  by  his  Honor  was  the  proper  judgment  to  be  given  in 
the  case,  and  must  be  affirmed. 

It  is  necessary  that  I  should  observe  upon  a  point  which  has 
been  raised  in  the  argument  before  jne,  but  which  I  understand 
was.  not  made  in  the  Court  below.  The  plaintiffs  in  the  suit, 
besides  Mrs.  Fowler,  are  alleged  to  be  her  children ;  but  it  has 
been  said,  that,  although  the  bill  contains  such  an  allegation,  there 
is  no  admission  on  the  part  of  the  defendants  of  the  identity  of 
those  plaintiffs,  nor  any  evidence  in  support  of  it  in  the 
cause ;  and  it  was  said  that  a  bill  ought  to  *  be  dismissed,  *  511 
in  which  it  shall  appear  at  the  hearing  that  persons  having 
no  interest  in  the  subject-matter  of  the  suit,  are  joined  with  others 
who  are  properly  made  plaintiffs.  The  plaintiffs  contended  that 
such  an  objection,  if  valid,  was  too  late  at  the  hearing  of  the 

[  395  ] 


*  511  CASES  IN  CHANCERY. 

cause,  and  after  the  plaintiffs'  case  had  been  heard,  but  that  at  all 
events  the  pleadings  raising  no  issue  in  regard  to  the  identity  of 
the  alleged  children,  and  such  identity  being  assumed  throughout 
up  to  the  rehearing,  the  Court  would  allow  the  objection  to  be 
repelled  by  an  affidavit.  Several  cases  were  referred  to  as  author- 
ities in  support  of  the  argument,  but  in  all  the  cases  referred  to, 
the  alleged  interest  of  the  plaintiffs,  to  whom  the  objection  applied, 
was  either  disproved  by  evidence,  or  denied. 

In  the  present  case  the  answer  contains  no  denial,  or  uses  any 
expressions  importing  a  doubt  upon  the  fact  that  the  plaintiffii, 
.other  than  Mrs.  Fowler,  were  her  children.  The  answer  rather 
proceeds  upon  the  assumption  that  they  in  truth  possessed  the 
character  ascribed  to  them  by  the  bill. 

Supposing  the  objection  to  have  been  taken  at  the  proper  time, 
and  in  proper  form,  its  validity  is  very  doubtful ;  but  as  it  is  in 
fact  taken,  I  think  it  cannot  be  sustained,  and  it  is  so  obvious  from 
the  course  of  the  pleadings,  and  from  the  fact  that  it  is  urged  for 
the  first  time  upon  the  rehearing,  that  it  is  an  entire  after-thought, 
occurring  probably  for  the  first  time  after  hearing  the  plaintiffs' 
ct^se,  that  if  I  thought  the  objection  when  taken  was  open  to  the 
party,  I  should  feel  it  my  duty  to  receive  an  affidavit  to  repel  it. 

I  have  not  come  to  the  conclusion  upon  the  merits  which 
*  512  I  have  stated,  without  an  anxious  and  laborious  *  considera- 
tion of  the  case,  and  of  the  authorities  which  bear  upon  it, 
because  I  have  felt  that,  under  the  circumstances  disclosed  in  the 
pleadings,  the  case  bears  very  hardly  upon  the  defendant  G.  T.  R. 
Beynal,  who  has  been  influenced  solely  by  kindly  feelings  and  con- 
fidence to  fail  in  the  observance  of  his  strict  legal  duties.  But 
as  he  became  a  trustee  for  the  benefit  and  security  of  the  children 
of  the  marriage,  and  the  loss  of  the  trust  fund  to  those  children 
has  been  the  consequence  of  his  departure  from  his  duty  toward 
them,  they  are  entitled  to  the  remedy  for  that  loss  which  the 
decree  secures  to  them. 

As.  regards  Mrs.  Fowlerj  who  was  a  party  to  all  the  departure 
from  duty  conmiitted  by  the  defendant  G.  T.  B.  Beynal,  it  is  to  be 
observed  that  he  was  a  professional  man,  and  must  have  been 
aware  that,  she  being  a  married  woman,  her  authority  and  sanction 
would  afford  no  excuse  or  justification  of  such  conduct.  Being 
impelled  by  a  conviction  of  the  duty  imposed  upon  me,  I  determine 
that  this  appeal  must  be  dismissed  with  costs. 
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•  MILLER  V.  HUDDLEST0NE.1  •  5i3 

1851.    January  18,  20,  21. «  November  5. 

A  testator,  by  his  will,  bequeathed  the  residue  of  his  real  and  personal  estate  to 
his  widow  and  three  other  persons  as  trustees,  on  trust  to  sell  and  invest  in 
government  securities,  and  out  of  the  dividends  to  pay  an  annuity  of  5002.  to 
his  daughter  for  life,  an  annuity  of  1002.  to  W.  C.  for  life,  and  on  his  death 

\  an  annuity  of  502.  to  the  son  of  W.  C.  for  life,  and  the  remainder  of  the 
dividends  to  the  testator^s  widow  for  her  life :  the  testator  directed  that,  afler 
the  death  of  the  widow,  if  the  daughter  should  be  then  living  and  should  have 
no  child  then  living,  the  trustees  should  pay  her  a  further  annuity  of  5002., 
that  if  the  testator^s  daughter  should  have  a  child  living  at  the  death  of  the 
widow  the  two  annuities  of  5002.  should  ceasev  and  the  trustees  raise  and  in- 
vest 20,0002.  and  pay  the  dividends  to  the  daughter  for  her  life  with  remainder 
to  her  children,  that  the  trustees  should  also  pay  50002.  to  such  person  or 
persons  as  the  widow  should  by  will  appoint,  and  that  the  widow  should  also 
have  power  to  dispose  of  10002.,  either  by  gift  in  her  lifetime  or  by  will, 
among  her  three  co-trustees  in  such  proportions  as  she  should  think  fit ;  and 
the  testator  named  certain  persons  as  residuary  legatees.  There  being  a 
deficiency  of  assets  to  pay  the  two  annuities  of  5002.,  and  also  the  legacies 
of  50002.  and  10002. :  Hdd^  that  the  annuities  were  not  entitled  to  priority 
over  the  legacies,  the  terms  of  the  will  affording  no  proof  that  the  testator 
intended  there  should  be  such  priority :  Hdd,  also,  that  the  annuities  were 
not  payable  out  of  the  corpus  of  the  testator^s  estate.' 

The  rule  is,  that  in  cases  of  deficiency  of  assets  ail  annuities  and  legacies  abate 
ratably,  and  that  the  onus  lies  on  the  party  seeking  priority  to  make  out 
clearly  and  conclusively  that  such  priority  was  intended.' 

The  cases  of  Lewin  c.  Lewin  (2  Ves.  415)  and  Blower  t?.  Morret  (2  Ves.  420) 
observed  upon. 

The  questiona  raised  by  this  appeal,  which  was  broughl:  from  a 
decision  of  the  late  Vice-chancellor  of  England,  arose  out  of  the 
will  of  Thomas  Creswick,  dated  the  10th  July,  1833,  which  was  in 
the  following  words :  — 

^^I  give  and  bequeath  unto  my  wife  Sarah  Creswick  all  my 

>  S.  C,  17  Sim.  71. 

■  See  Birch  r.  Shelratt,  L.  R.,  4  Eq.  58 ;  S.  C,  2  Ch.  Ap.  644 ;  Perkins  «. 
Cooke,  2  J.  &  H.  393 ;  Earle  v.  Bellingliam,  24  Beav.  445 ;  Foster  v.  Smith,  1 
Ph.  629 ;  Stelfox  o.  Sugden,  Johns.  234 ;  Wright  o.  Callender,  2  De  6.,  M.  & 
G.  652 ;  Haynes  v,  Haynes,  3  De  6.,  M.  &  6.  590 ;  Bague  o.  Dumergue,  10' 
Hare,  462. 

»  See  Creed  t?.  Creed,  1  Dr.  &  War.  416 ;  S.  C,  11  CI.  &  Fin.  491 ;  Lord 
Dunboyne  o.  Brander,  18  Beav.  313 ;  Ashbumham  «.  Ashbumham,  16  Sim. 
186 ;  Nickisson  v.  Cockill,  11  W.  B.  1082. 
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household  furniture,  linen,  plate,  china,  wearing  apparel,  pictures, 
and  other  effects  which  shall  be  in  my  dwelling-houses  at  the  time 
of  my  decease,  together  with  my  carriage,  carriage-horses  and 
harness,  and  the  sum  of  1000/.  to  be  paid  to  her  immediately  after 
my  decease  for  her  own  immediate  use;  and  I  give,  devise, 
and  bequeath  unto  the  said  Sarah  Creswick  and  to  my 
*514  ♦nephews  Thomas  Creswick  Huddlestone,  William  Jack- 
son, and  Paul  Jackson,  all  my  freehold,  copyhold,  and 
leasehold  messuages,  lands,  tenements,  and  hereditaments  what- 
soever and  wheresoever,  and  all  the  rest  and  residue  of  my  goods, 
chattels,  stock  in  trade,  moneys,  securities  for  money,  money  in 
the  public  stocks  or  funds,  debts,  effects,  and  personal  estate,  what- 
soever and  wheresoever  and  of  what  nature  or  kind  soever,  to 
hold  the  same  unto  the  said  Sarah  Creswick,  Thomas  Creswick 
Huddlestone,  William  Jackson,  and  Paul  Jackson,  their  heirs, 
executors,  administrators,  and  assigns  upon  trust,  that  the  said 
Sarah  Creswick,  Thomas  Creswick  Huddlestone,  William  Jackson, 
and  Paul  Jackson,  or  the  survivors  or  survivor  of  them,  or  the 
heirs,  executors,  or  administrators  of  such  survivor,  do  and  shall 
with  all  convenient  speed  after  my  death,  sell,  and  dispose  of  my 
freehold,  copyhold,  and  leasehold  messuages^  lands,  tenementB, 
and  hereditaments,  stock  in  trade,  and  other  parts  of  my  said 
personal  estate,  and  collect  and  get  in  ^11  my  outstanding  debts, 
and  convert  the  whole  of  my  said  trust  estate  except  money  in  the 
public  or  government  stocks  or  funds  into  ready  money,  and  stand 
possessed  of  the  money  arising  from  such  sale  and  collection  as 
aforesaid,  upon  trust  to  pay  off  and  discharge  all  my  just  debts, 
funeral  and  testamentary  expenses,  and  after  such  payment  made 
as  aforesaid,  upon  trust  to  lay  out  and  invest  the  residue  of  the 
said  money  arising  from  such  sale  and  collection  in  their  own 
names,  or  in  the  names  or  name  of  the  survivors  or  survivor  of 
them,  on  government  stocks,  funds,  or  securities,  and  to  stand 
possessed  of  the  stocks,  funds,  and  securities  whereon  the  same 
shall  be  invested,  upon  trust  out  of  the  interest  or  dividends  arising 
therefrom  and  other  income  arising  from  my  ^aid  trust  estate  to 
pay  unto  my  daughter  Mary  Ann  Miller,  the  wife  of  Gteorge 
•516  Miller,  one  annuity  or  yearly  sum  of  *500/.  during  her 
natural  life,  without  any  deduction  for  legacy  duty  or  other 
deductions  whatsoever,  by  equal  half-yearly  payments  to  and  for 
her  own  proper  use  and  benefit,  and  with  which  her  said  present 
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or  any  future  husband  with  whom  she  may  hereafter  intermarry 
shall  not  intermeddle  or  have  any  thing  to  do,  nor  shall  the  same 
be  liable  to  the  control,  contracts,  debts,  or  engagements  of  her 
said  present  or  any  future  husband,  and  her  reoeipt,  although 
covert,  i^all  be  the  only  good  and  sufficient  discharge  to  my  said 
trustees  from  time  to  time  for  such  annuity;  and  upon  Airther 
trust  out  of  the  said  interest  or  dividends  to  pay  unto  my  brother 
William  Creswick  one  annuity  or  yearly  sum  of  100?.,  without  any 
deduction  for  legacy  duty  or  any  other  deduction  whatsoever, 
during  his  natural  life,  by  equal  quarterly  or  half-yearly  payments 
as  may  best  suit  my  said  trustees  ;  and  from  and  after  the  decease 
of  my  said  brother  William  Creswick,  upon  trust  to  pay  to  my 
nephew  Thomas  Creswick,  the  blind  son  of  my  said  brother 
William  Creswick,  one  annuity  or  yearly -sum  of  50/.  during  his 
natural  life,  without  any  deduction  for  legacy  duty  or  any  de- 
duction whatsoever,  by  equal  quarterly  or  half-yearly  pajrments  as 
may  best  suit  my  trustees  to  pay  the  same.  And  I  will  and  direct 
that  the  respective  receipts  of  my  said  brother  William  Creswick 
and  of  my  said  nephew  Thomas  Creswick  for  their  said  annuities, 
shall  be  the  only  good  discharges  to  my  said  trustees  for  the  same 
respectively,  and  that  the  said  annuities  shall  not  be  alienable, 
assignable,  or  transferable  by  my  said  brother  William  Creswick 
and  my  said  nephew  Thomas  Creswick  to  any  person  or  persons 
whatsoever;  and,  after  payment  of  the  said  several  annuities,  upon 
trust  to  pay  the  remainder  of  the  interest  or  dividends  arising  from 
such  investment,  and  the  rents  and  profits  of  any  part  of  my 
said  freehold,  copyhold,  or  leasehold  hereditaments  *  which  *  516 
shall  be  unsold  and  let  on  lease  as  hereinafter  provided  for, 
and  the  interest  of  any  money  which  shall  be  lent  upon  security  as 
hereinafter  mentioned,  unto  my  said  wife  Sarah  Creswick,  or  permit 
and  suffer  her  to  receive  the  same,  during  her  natural  life,  and 
also  the  said  annuities,  in  case  any  or  either  of  them  shall  cease 
to  be  longer  payable  to  the  said  annuitants  any  or  either  of  them 
in  her  lifetime,  to  and  for  her  own  proper  use  and  benefit ;  and 
from  and  after  the.decease  of  my  said  wife  and  during  the  lifetime 
of  my  said  daughter  Mary  Ann  Miller,  and  if  she,  the  said  Mary 
Ann  Miller,  shall  have  no  child  or  children  living  at  the  time  of 
the  decease  of  my  said  wife,  upon  trust  to  pay  to  the  said  Mary 
Ann  Miller  a  further  annuity  or  yearly  sum  of  5002.  during  her 
natural  life,  to'  and  for  her  own  sole  and  separate  use  in  the  same 
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manner  and  with  the  same  restriction  on  her  present  or  any  future 
husband  as  is  hereinbefore  contained  respecting  the  first-mentioned 
annuity  of  5002.  payable  to  her ;  but  if  my  said  daughter  Mary 
Ann  Miller  shall  have  any  child  or  children  living  at  the  time  of 
the  decease  of  my  said  wife  by  her  said  present  or  any  future 
husband  with  whom  she  may  hereafter  intermarry,  or  if  my  said 
daughter  shall  have  any  child  or  children  at  any  time  after  the 
decease  of  my  said  wife,  then  fi'om  and  after  the  birth  of  such 
child  or  children  the  said  two  several  annuities  of  500/.  each  shall 
cease  and  be  no  longer  paid  or  payable  to  my  said  daughter  ;  but 
I  will  and  direct  that  the  said  Thomas  Greswick  Huddlestone, 
William  Jackson,  and  Paul  Jackson,  or  such  of  them  who  shall 
then  be  living  and  the  trustees  or  trustee  for  the  time  being,  shall 
by  sale  of  so,  much  of  the  stocks,  funds,  or  securities  upon  which 
my  said  trust  estate  shall  then  be  invested  as  will  be  sufiicient, 
raise  the  sum  of  20,000/.,  and  after  the  same  shall  be  raised 
*  517  as  aforesaid  upon  trust  forthwith  to  invest  the  *  same  in 
some  or  one  of  the  public  or  government  stocks  or  funds  in 
their  own  .names,  or  in  the  names  or  name  of  the  survivors  or 
survivor  of  them  or  of  the  .trustee  or  trustees  for  the  time  being, 
and  after  such  investment  shall  stand  possessed  of  the  stocks, 
funds,  or  securities  upon  which  the  same  shall  be  invested,  upon 
trust  to  pay  the  interest  or  dividends  arising  therefrom  unto  my 
said  daughter  Mary  Ann  Miller  during  her  natural  life  to  and  for 
her  own  sole  and  separate  use,  and  with  the  like  restrictions 
respecting  her  said  present  or  any  future  husband  as  are  herein- 
before mentioned  and  expressed  concerning  the  said  annuities  to 
be  paid  to  her  for  life  in  case  she,  my  said  daughter,  shall  have  no 
child  or  children ;  and  from  and  after  the  decease  of  my  said 
daughter,  upon  trust  for  all  and  every  the  children  of  my  said 
daughter  Mary  Ann  Miller,  if  more  than  one  to  be  divided  between 
them  share  and  share  alike  at  their  respective  ages  of  twenty-one 
years,  and  in  case  there  shall  be  but  one  child  of  my  said  daughter 
who  shall  live  to  attain  the  age  of  twenty-one  years,  then  upon 
trust'for  such  only  child,  and  to  be  transferred  to  him  or  her  on 
his  or  her  attaining  his  or  her  age  of  twenty-one  years ;  and  in 
case  all  my  said  daughter's  children  shall  happen  to  die  before 
they  shall  attain  the  age  of  twenty-one  years,  I  will  and  direct  that 
the  said  20,000/.,  or  the  stocks,  funds,  or  securities  upon  which 
the  same  shall  be  invested,  shall  sink  into  and  become  part  of  my 
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residuary  estate  hereinafter  disposed  of;  and  upon  further  trust, 
that  the  said  Thomas  Greswick  Huddlestone,  William  Jackson, 
and  Paul  Jackson,  or  the  surviving  trustees  or  trustee  or  the  trus- 
tees or  trustee  for  the  time  being  do  and  shall  after  the  decease  of 
my  said  wife  pay  the  sum  of  5000Z.,  part  of  my  residuary  estate, 
mito  such  person  or  persons  in  such  parts  and  proportions  and  at 
such  time  and  times  as  my  said  wife  Sarah  Greswick  shall 
by  her  last  will  and  testament  *  in  writing  give  and  be-    *  518 
queath  or  direct  and  appoint  the  same  to  be  paid  unto, 
except  such  gift,  bequest,  or  appointment  shall  be  made  to  or  for 
the  benefit  of  her  brother  Charles  Msee  or  his  wife  or  his  children 
or  child  ;  and  in  case  such  will  of  my  said  wife  shall  contain  any 
gift  or  benefit  to  the  said  Gharles  Elsee  or  his  wife  or  children  or 
child,  then  the  power  intended  to  be  given  to  my  said  wife  to 
dispose  of  the  said  6000?.  by  her  will  shall  cease  and  determine, 
and  the  said  6000?.  shall  remain  part  of  my  residuary  estate  here- 
inafter disposed  of ;  and  except  as  to  the  sum  of  1000/.  hereinafter 
mentioned,  upon  or  for  no  other  trust,  intent,  or  purpose  whatso- 
ever;  and,  subject  to  the  trusts  of  this  my  will,  I  give  and  be- 
queath the  residue  of  my  said  trust  estate  unto  my  said  nephews, 
Thomas  Greswick  Huddlestone,  William  Jackson,  and  Paul  Jack- 
son, and  my  nieces  Emma  Huddlestone,  Anne  Garton  Jackson, 
and  Sarah   Maria  Jackson,  equally  to  be  divided  between  them 
share  and  share  alike,  when  and  as  the  same  or  any  part  thereof 
shaU  become  divisible  by  the  deaths  of  the  said  annuitants  or 
otherwise,  it  being  my  will  and  meaning  that,  after  the  payment  of 
the  said  sum  of  5000Z.  of  which  my  said  wife  is  to  have  the  disposal 
by  her  will  as  aforesaid,  the  said  1000/.  of  which  she  is  to  have  the 
disposal  either  by  gift  in  her  lifetime  or  by  her  will  to  my  said  tnis- 
tees,  Thomas  Greswick  Huddlestone,  William  Jackson,  and  Paul 
Jackson,  or  such  part  thereof  as  she  shall  so  dispose  of  by  her  said 
will,  and  reserving  sufficient  of  my  said  trust  estate  to  raise  and  pay 
the  said  annuities  given  to  my  said  daughter  or  the  said  20,000/. 
directed  to  be  held  for  her  and  her  children  or  child  in  the  event 
of  her  having  any  children  or  child  at  any  time  hereafter,  and  the 
said  annuity  of  100/.  given  to  my  said  brother  William  Greswick 
for  life  and  after  his  decease  of  the  annuity  of  60/.  given  to  his 
son  Thomas  Greswick  during  his  life,  my  said  residuary 
estate  may  be  divided  between  my  *  said  residuary  legatees    *  619 
VOL.  m.  26  [  401  ] 
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at  any  time  after  the  decease  of  my  said  wife,  as  they  the 
said  Thomas  Oreswick  Huddlestone,  William  Jackson,  and  Panl 
Jackson,  or  the  survivors  or  survivor  of  them  and  the  trustees  or 
trustee  for  the  time  being,  shall  think  proper.  And  as  it  is  my 
wish  to  spare  my  said  wife  all  the  care  and  trouble  possible  in  the 
management  of  my  afiairs,  I  have  appointed  my  said  three  nephews 
to  be  executors  and  trustees  with  her,  hoping  and  expecting  they 
will  be  active  and  render  every  assistance  in  their  power  for  the 
settling  and  arranging  my  affaird.  And  to  enable  my  said  wife  to 
make  them  some  compensation  out  of  my  said  trust  estate  for  such 
eare  and  trouble,  I  do  hereby  will  and  direct  that  my  said  wife 
shall  have  power  to  dispose  of  1000/.,  part  of  my  said  tinist  estate 
or  such  part  or  parts  thereof,  either  by  gift  in  her  lifetime  or 
bequests  by  her  will,  to  her  said  three  co-trustees,  Thomas  Ores- 
wick  Huddlestone,  William  Jackson,  and  Paul  Jackson,  in  such 
proportions  as  she,  my  said  wife,  shall  think  fit  and  proper ;  and 
my  said  trustees  are  by  this  my  will  directed  and  empowered  to 
pay  and  dispose  of  the  said  10002.  or  such  part  or  parts  thereof  as 
my  said  wife  shall  direct,  either  in  her  lifetime  or  after  her  decease, 
to  the  said  Thomas  Creswick  Huddlestone,  William  Jackson,  and 
Paul  Jackson,  or  any  or  either  of  them." 

The  testator  died  in  September,  1840 ;  the  widow  died  in  Feb- 
ruary, 1848,  having  made  appointments  of  the  5000Z.,  and  of 
800Z.,  part  of  the  10002.  Mary  Ann  Miller,  the  daughter  of  the 
testator,  never  had  a  child  ;  and  the  present  suit  was  instituted  by 
her  to  obtain  payment  of  the  arrears  due  to  her  in  respect  of  her 
two  annuities  of  500/.  There  being  a  deficiency  of  assets  to  pay 
these  arrears  and  the  sums  of  5000/.  and  800/.  which  also  remained 
unpaid,  the  question  was  whether  the  annuities  ought  to  be 
*  520  paid  in  priority  to  those  *  sums,  or  must  abate  proportion- 
ably  with  them,  and  also  whether  the  annuities  were  charge- 
able on  the  corpus  of  the  testator's  property.. 

The  case  was  heard,  on  further  directions,  before  the  Vice-Chan- 
cellor  of  England,  in  July,  1849,  when  his  Honor  held  that  the 
annuities  were  entitled  to  priority,  and  were  to  be  paid,  if 
necessary,  out  of  the  corpus  of  the  estate.  A  report  of  the  case 
will  be  found  in  the  17th  volume  of  Mr.  Simons's  Reports,  page 
71.  From  this  decision  the  residuary  legatees  now  appealed  to  the 
Lord  Chancellor. 
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Mr.  Lloyd  and  Mr.  Selwyn  for  the  residuary  legatees,  and  in 
support  of  the  appeal.  —  Our  case  is,  that  the  annuities  given  by 
this  will  must  abate  proportionably  with  the  legacies,  and  we 
therefore  complain  of  the  decree  of  the  Vice-Chancellor  on  two 
grounds :  first,  that  priority  is  given  to  the  annuities ;  and  secondly, 
that  they  are  made  payable  out  of  the  corpus  of  the  property  and 
not  out  of  the  income  only.  As  to  the  first  ground,  we  submit 
that  the  onus  rests  on  those  claiming  a  priority  to  establish  their 
case ;  and  as  to  the  second,  that  there  is  nothing  in  the  will  to 
indicate  an  intention,  on  the  part  of  the  testator,  of  making  the 
annuities  payable  otherwise  than  out  of  income.  The  testator  is 
not  to  be  supposed  to  contemplate  a  deficiency  of  assets,  and  the 
expressions  he  has  used  must  be  taken  in  their  natural  and  ordinary 
sense.  We  submit,  in  short,  that  there  is  no  reason  for  putting 
the  construction  on  this  will  which  has  been  done  by  the  Vice- 
Chancellor.  The  fiirther  annuity  of  5002.  must  be  taken  as  pay- 
able in  the  same  manner  as  the  original  annuity  to  which  it  refers. 
Leacroft  v.  Maynard^  (a)  Crowder  v.  Clowes.  (6) 

*  Mr.  Rolt  and  Mr.  O.  M.  Qiffard  in  support  of  the  *  521 
decree  of  the  Vice-Chancellor.  — We  submit  that  the  follow- 
ing are  the  general  principles  applicable  to  the  decision  of  the 
present  case :  namely,  that  annuities  ratik  pari  passu  with  legacies, 
only  in  those  cases  where  they  are  given  simpliciter^  but  that  if 
there  is  any  thing  special  in  the  terms  of  the  gift,  then  they  are 
entitled  to  priority ;  that  the  gift  of  an  annuity  payable  out  of 
interest,  dividends,  and  proceeds,  makes  the  annuity  a  charge  on 
the  corpus^  unless  there  is  any  thing  in  the  will  to  show  an  express 
intention  to  protect  the  corptis.  The  annuities  given  by  this  will 
are  not  given  simpliciter^  and  the  whole  frame  and  plan  of  the 
instrument  indicates  that  the  testator  intended  that  the  legacies 
should  come  out  of  a  residuary  fund,  after  providing  for  the 
payment  of  the  annuities. 

Mr.  Lloyd  in  reply. 

The  following  cases  were  cited  and  commented  on  in  the  course 

(a)  1  Ve8.  Jr.  279.  (h)  2  Ves.  Jr.  449. 
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of  the  argument :  Lewin  v.  Lewin,  (a)  Blower  y.  Marret^  (6)  Stone 
V.  Theedy  (c)  AUany.  Backhouse^  (d)  Beeston  v.  Booths  (je)  Brown 
V.  Brown,  (g*)  Scoit  v.  Salmond,(l%)  Boyd  v.  Buckle,  (t)  Foster  v. 
Smith  J  (k)  Darhon  v.  Richards,  (l)  Attorney-General  v.  PaitZ- 
rfen,  (m)  Thwaites  v.  Foreman,  (»)  IFro«g»Aton  v.  Cb^^uAcmn.  (o) 

November  5. 

*  522  *  The  Lord  Chancellor.  —  This  is  an  appeal  from  an 
order  of  the  Vice-Chancellor  of  England,  made  on  the  2d 
August,  1849,  when  the  cause  came  on  for  further  directions,  by 
which  it  was  declared  that  certain  annuities  bequeathed  by  the  will 
of  Thomas  Creswick  were  entitled  to  priority  over  the  legacies  given 
by  his  said  will,  and  payment  of  certain  arrears  due  in  respect  of 
such  annuities  was  directed  to  be  made  out  of  the  corpus  of 
the  estate. 

Thomas  Creswick,  by  his  will  dated  the  10th  July,  1838,  be- 
queathed the  residue  of  his  real  and  personal  estate  to  his  widow 
and  three  other  persons  as  trustees,  on  trust  to  sell  and  invest  in 
government  securities,  and  out  of  the  dividends  to  pay  an  annuity 
of  600Z.  to  the  plaintiflF  for  life,  an  annuity  of  100/.  to  W.  Cres- 
wick for  life,  and  on  his  death  an  annuity  of  50/.  to  T.  Creswick, 
son  of  W.  Creswick,  for  life,  and  the  remainder  of  the  dividends 
to  the  testator's  widow  for  her  life :  after  the  death  of  the  testator's 
widow  if  the  plaintiflF  should  be  then  living,  and  if  she,  the 
plaintiflf,  should  have  no  child  then  living,  the  trustees  were  to  pay 
a  further  annuity  of  500/.  to  the  plaintiflF;  if  the  plaintiflF  should 
have  a  child  living  at  the  death  of  the  widow,  the  two  annuities 
of  500/.  were  to  cease,  and  the  trustees  were  to  raise  and  invest 
the  sum  of  20,000/.,  and  pay  the  dividends  to  plaintiflF  for  her 
life,  with  remainder  to  her  children  :  the  trustees  were  also  to  pay 
5000/.  to  such  person  or  persons  as  the  widow  should  by  will 
appoint ;  and  the  widow  was  also  to  have  power  to   dispose  of 

(a)  2  Yes.  415.  (0  4  Madd.  161. 

(6)  2  Ves.  420.  ig)  1  Keen,  276. 

(c)  2  Bro.  C.  C.  243.  \h)  1  M.  &  K.  363. 

Id)  2  V.  &  B.  66.  '       (0   10  Sim.  695. 
(A:)  2  Y.  &  a  (C.  C.)  193 ;  1  Phil.  629. 

(0   14  Sim.  537.  (n)  1  Coll.  409. 

(m)  3  Hare,  555.  (o)  1  De  6.  &  S.  357. 
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lOOOZ.,  either  by  gift  in  her  lifetime  or  by  will,  among  her  three 
co-trustees  in  such  proportions  as  she  should  think  fit ;  and  certain 
persons  were  named  as  residuary  legatees. 

*  The  testator  died  in  1840.     The  widow  died  in  1843,    ♦  528 
having,  by  will,  made  an  appointment  of  800Z.,  part  of  the 
10002.,  and  having  also  made  an  appointment  of  the  5000/.     The 
plaintiff  had  no  child  at  the  death  of  the  widow,  and  the  present 
bill  was  filed  for  the  payment  of  the  two  annuities  of  500Z. 

The  estate  of  the  testator  in  this  case  being  deficient  two  ques- 
tions arise  on  his  will:  first,  whether  the  annuities  bequeathed 
thereby  to  his  daughter  and  brother  have  any  priority  over  the 
legacy  of  5000Z.  and  the  second  legacy  of  lOOOZ.  of  which  the  wife 
was  te  have  the  power  of  disposing,  or  whether  those  annuities 
must  abate  ratably;  and  secondly,  whether  so  much  of  those 
annuities  as  the  income  of  the  estate  is  insufiicient  to  pay  is  charge- 
able on  the  corpus. 

With  regard  te  the  first  question,  I  am  of  opinion  that  the ' 
annuities  have  no  priority.     The  rule  is,  that  in  case  of  a  deficiency, 
all  the  annuities  and  legacies  abate  ratably,  for  since  they  cannot 
all  be  paid  in  full,  they  shall  all  abate  ratably  on  the  principle  of   , 
the  maxim,  "  equality  is  equity,"  or  "  equity  delightethin  equality,"^..' 
This  rule  is  indeed  subject  to  exceptions,  for  there  are  cases  in 
which  some  annuities  or  legacies  are  to  be  paid  in  priority  to 
others;  but  it  is  settled  that  the  onus  lies  on  the  party  seeking 
priority,  to  make  out  that  such  priority  was  intended  by  the  testar 
tor,  and  that  the  proof  of  this  must  be  clear  and  conclusive.    The 
reason  is,  that  a  testator,  in  the  absence  of  clear  and  conclusive 
proof  to  the  contrary,  must  be  deemed  to  have  considered  that  his 
estate  would  be  sufiicient,  and  consequently  not  to  have  thought  it 
necessary  to  provide  against  a  deficiency  by  giving  a  priority,  in 
case  of  a  deficiency,  to  some  of  the  objects  of  his  bounty.     It 
is  true  that  the  testator   does  in  many  cases  contemplate 
*  the  possibility  of  a  deficiency,  and   provide   against  it :    *  524 
but  I  think  it  may  be  safely  afiirmed  that,  in  the  absence 
of  all  indication  to  the  contrary,  it  is  generally  to  be  assumed  that 
the  testator  considers  that  his  estate  may  be  sufficient  to  answer 
the  purposes  to  which  he  has  devoted  it,  and  consequently  makes 
no  provision  against  a  deficiency ;  and  such  being  the  general  rule, 
the  Court  would  not  be  right  in  saying,  without  clear  and  conclu- 
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sive  reasons,  that  he  intended  to  provide  against  an  event  which  in 
general  it  is  not  to  be  supposed  that  he  ever  contemplated. 

In  Brown  v.  Brown^  (a)  Lord  Langdale  observes  "  the  onus  is 
upon  those  who  contend  for  a  priority  to  show  that  the  testator 
meant  to  give  a  preference  to  a  particular  legatee ; "  and  in  Thwaites 
V.  Foreman^  (b)  the  Vice-Chancellor  Knight  Bruce  makes  these 
observations :  "  Primd  facie  all  bequests  stand  on  an  equal  footing, 
and  it  lies  upon  those  who  assert  the  contrary  to  prove  it.  It  is 
not  sufficient  that  the  words  of  the  will  should  leave  the  question . 
in  doubt ;  they  must  positively  and  clearly  establish  that  it  was  the 
.intention  of  the  testator  that  the  bequests  should  not  stand  upon 
an  equal  footing.  Now  in  considering  whether  such  was  the  inten- 
tion of  this  testator,  we  must  recollect  that  words  that  are  merely 
introductory,  cannot  generally  by  themselves  be  held  to  direct  any 
order  of  payment ;  we  should  also  bear  in  mind  an  apposite  obser- 
vation of  Sir  John  Leach  (I  think  contained  in  Beeston  v.  Booth), 
that  unless  the  testator  tells  you  himself  that  he  believes  his  assets 
to  be  insufficient,  you  must  attribute  to  him  the  notion  that  he  has 
assets  sufficient  to  satisfy  all  the  bequests  that  he  makes ;  and  if 
you  attribute  that  notion  to  him,  you  cannot  well  infer  that 
*  525  he  intended  to  make  provision  for  *  an  order  of  payment 
applicable  only  to  the  case  of  the  assets  being  insufficient.'* 

Now,  to  apply  these  principles  to  the  present  case,  I  conceive 
that  the  annuitants  have  failed  in  adducing  clear  and  conclusive 
proofs  of  an  intended  priority.  It  seems  to  me  to  be  so  plain  that 
no  such  proof  has  been  or  can  be  furnished  from  the  language  of 
this  will,  that  it  appears  quite  unnecessary  to  comment  on  particular 
parts  of  it,  although  there  are  expressions  which  furnish  matter  of 
argument  in  favour  of  priority,  but  which  are  much  too  ambiguous 
to  be  relied  on  in  support  of  a  preference,  which  for  the  reasons  I 
have  mentioned  is  antecedently  improbable,  when  those  ambiguous 
expressions  can  be  fully  satisfied  by  another  and  a  more  probable 
construction.  If  the  words  in  Beeston  v.  Booths  (c)  and  Thwaites  v. 
Foreman  (6)  did  not  import  a  priority,  much  less  can  the  words 
used  in  this  will.  The  words  "  after  payment "  may  merely  refer 
to  the  order  of  payment  to  be  made  on  the  supposition  that  there 

(a)  1  Keen,  276;  see  p.  277.  (c)  4  Madd.  161. 

(6)  1  Coll.  409.    See  p.  414.  (d)  1  CoU.  409. 
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was  a  sufficiency  of  assets  to  pay  all  the  legacies,  and  do  not  neces- 
sarily or  clearly  import  a  preference  in  the  event  of  a  deficiency  of 
assets ;  they  are  merely  introductory  to  what  follows,  importing  no 
more  than  would  have  been  implied  without  them  ;  and  I  may  add, 
that  the  order  in  which  the  different  bequests  stand  in  the  first  part 
of  the  will,  even  if  it  were  material,  is  altered  when  they  are  re- 
ferred to  in  a  subsequent  part  of  the  will. 

As  to  the  cases  in  which  a  priority  has  been  allowed,  I  may  ob- 
serve that  Brovm  v.  Brown  (a)  was  a  perfectly  clear  case 
of  priority,  insomuch  that,  as  observed  by  *  Lord  Lang-  *  526 
DALE,  there  would  have  been  no  way  in  which  effect  could 
have  been  given  to  the  words  used  by  the  testator  but  by  giving  a 
priority  to  the  second  legatee.  In  Boyd  v.  Buckle^  (V)  the  circum- 
stances and  language  were  so  difTerent,  and  the  judgment  so  short 
and  so  entirely  limited  in  its  application  to  the  particular  words 
there  used,  that  it  can  afibrd  no  assistance  in  the  decision  of  the 
present  case. 

There  is  only  one  case  calculated  to  suggest  any  doubt,  I  allude 
to  Lewin  v.  Lewin,  (c)  There,  a  testator  gave  an  annuity  of  120Z. 
to  his  wife  for  life,  and  directed  his  executors  to  purchase,  if  they 
could,  the  said  annuity  of  120Z.  in  government  securities  of  ninety- 
nine  years  or  some  other  longer  time,  or  if  they  could  not  do  that, 
to  purchase  land  of  200/.  a  year  value,  to  be  settled  in  such  a  way 
that  the  said  annuity  should  be  to  his  wife  free  from  taxes,  with 
remainders  over ;  he  also  directed  that,  if  he  should  leave  any 
child  living  at  his  death,  his  executors  should  out  of  the  profits  of 
the  residue  of  his  estate  pay  to  his  wife  30Z.  per  annum  for  the 
maintenance  of  such  child ;  and  he  gave  legacies  to  some  collateral 
relations  and  friends ;  and  all  the  residue  of  his  estate  he  directed 
to  be  put  out  to  the  best  advantage  for  his  children  at  his  death. 
Lord  Habdwicke  held  that  the  annuity  should  not  abate ;  he 
remarked :  ^^  This  is  a  very  strong  case  to  show  that  this  annuity 
and  the  fund  for  it  was  intended  by  the  testator  to  be  preferred  to  all 
the  other  legacies  in  the  will ;  it  is  not  suggested  that  either  the  wife 
or  children  have  any  other  provision,  and  when  a  man  is  so  situated 
as  he  was,  and  (as  ^appears  from  other  words  in  the  will) 
having  a  prospect  of  more  children,  and  no  *  provision  by  *  527 
settlement  or  otherwise  under  which  his  wife  or  children 

(a)  1  Keen,  276.  (6)  10  Sim.  59&  (e)  2  Yea.  41fi. 
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could  claim,  it  was  natural  for  him,  in  making  a  disposition  of  his 
estate,  so  to  give  it  that  their  proyision  should  be  in  the  first  place,- 
and  not  to  abide  by  the  contingency  of  his  estate  producing  more 
or  less  at  the  time  of  his  death,  and  of  sharing  in  proportion  with 
others,  strangers  in  blood,  though  friehds  to  him,  or  collateral  rela- 
tions to  whom  he  had  given  legacies  ;  it  was  natural  he  should  not 
intend  they  should  abide  by  that  event,  though  that  is  the  general 
rule  of  law.  ...  It  is  said  there  are  cases  wherein  the  Court  has 
gone  a  great  way  to  level  legatees,  and  make  them  abate  in  pro- 
portion, as  in  Brown  v.  Allen :  (a)  I  do  not  remember  the  state  of 
that  case,  and  there  may  be  a  difference  in  the  state  of  it ;  for  if 
the  testator  says  '  imprimis '  or  '  in  the  first  place,  I  give  such  a 
legacy,'  that  amounts  only  to  the  order  in  which  he  expresses  his 
gifts  in  the  will,  to  nothing  more ;  but  if  he  had  said,  ^  to  be  paid 
in  the  first  place,'  and  it  had  been  in  that  case  a  provision  for  a 
wife,  I  should  have  doubted  of  that  determination,  and  should  have 
been  inclined  to  think  it  was  a  declaration  of  his  intent  that  that 
provision  for  his  wife  should  come  out  of  the  personal  estate,  and 
be  paid  in  the  first  place,  because  there  is  ground  for  that,  from 
the  preference  to  a  wife  and  children  unprovided  for.  If  indeed  in 
that  will  they  all  stood  in  equal  degree,  it  was  sufficient  ground  for 
the  Court  not  to  presume  a  preference  ;  but  if  it  was  a  provision 
for  a  wife  or  child  unprovided,  that  is  different." 

The  question  in  the  present  case  is,  between  a  brother  and  a* 
child  on  the  one  hand,  and  the  appointees  of  the  wife  who 
*  528  are  the  nieces  of  tlie  testator  on  the  other  *  hand ;  but  it 
is  plain  from  the  words  which  I  have  quoted,  that  Lord 
Habdwicke  regarded  the  circumstance  of  mere  relationship,  when 
viewed  as  a  reason  for  priority,  as  not  being  itself  a  sufficient 
ground,  but  as  constituting  an  auxiliary  reason  for  allowing  such 
priority  where  the  words  used  in  the  will  favour  the  notion  of  a 
priority  to  a  sufficient  degree.  I  do  not  think,  however,  that  the 
words  used  in  this  will  are  sufficient  to  establish  a  preference  even 
in  conjunction  with  the  circumstance  of  filial  relationship,  but  I 
confess,  I  do  not  attach  much  weight  to  that  circumstance;  in 
Blower  v.  Morret,  (fr)  Lord  Habdwicke  speaks  of  it  in  terms  which 
seem  to  show  that  subsequently  to  the  adjudication  of  the  question 
in  Lewin  v.  Lewin^  he  had  somewhat  altered  his  views  as  to  the 

(a)  1  Vera.  31.  (6)  2  Yes.  420. 
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degree  of  consideration  which  was  due  to  the  circumstance  of  filial 
relationship  in  the  determination  of  questions  of  priority,  for  he 
speaks  of  the  fact  of  near  relationship  in  these  very  qualified 
terms :  "  There  is  to  be  sure  some  colour  and  reason  that  a  man 
giving  a  legacy  or  provision  for  his  wife  may  have  an  intent  to  pre- 
fer her,  because  it  is  a  duty  he  owes  to  nature,  and  so  of  children, 
whereas  the  others  are  out  of  mere  volimtary  bounty  or  favour." 
And  in  the  same  case  he  said,  that  the  governing  reasoning  in 
Lewin  v.  Lewin  was,  that  the  testator  had  constituted  two  residues 
of  his  estate,  the  first  to  be  computed  after  taking  out  the  money 
for  the  purchase  of  the  annuity  to  his  wife,  the  other  to  be  com- 
puted after  taking  out  the  money  left  to  the  pecuniary  legatees. 

If  we  must  speculate  on  the  presumable  intention  of  the  testator, 
I  do  not  consider  it  by  any  means  clear,  that  the  testator 
must  be  presumed  to  have  intended  a  *  preference  of  his  *  529 
child,  which  might  operate  to  the  exclusion  of  others  for 
whom  he  has  manifested  an  intention  to  make  some  provision.  If 
the  testator  has  thought  fit  to  provide  for  other  persons  besides  his 
children  and  his  wife,  if  he  has  not  made  them  the  exclusive- 
objects  of  his  bounty  in  the  case  of  the  property  being  sufficient, 
he  might  never  have  intended  them  to  be  the  exclusive  objects  of 
that  bounty  even  in  the  event  of  a  deficiency.  He  may  have 
intended,  that  the  others  should  share  with  them  in  the  latter  case 
as  well  as  in  the  former  and  in  the  same  proportion,  and  I  can 
imagine  many  cases  in  which  to  give  priority  on  the  ground  of 
propinquity  would  be  to  do  what  in  all  probability  would  be  most 
foreign  to  the  intention  of  a  testator.  Take,  for  example,  the  com- 
mon instance  of  a  legacy  of  a  large  sum  to  a  child,  and  another 
legacy  of  a  smaller  sum  to  an  aged  relation,  or  another  legacy  of  a 
still  smaller  sum  to  a  friend  in  poverty,  or  to  an  old  servant :  by 
giving  priority  to  the  child's  legacy  the  other  might  lose  his  or  her 
legacy  altogether,  and  yet  in  most  cases  this  would  be  utterly 
repugnant  to  what  it  may  fairly  be  presumed  the  testator  would 
have  intended,  had  he  known  that  there  would  have  been  a  defi- 
ciency of  assets.  Where  the  words  are  ambiguous,  I  certainly 
think  it  is  allowable  to  consider  what  is  the  presumable  intention 
of  the  testator,  not  indeed  what  the  testator  would  have  intended 
had  he  known  that  there  would  be  a  deficiency  of  assets,  but  what 
it  may  fairly  be  presumed  he  did  intend  to  accomplish  by  the 
words  used  in  the  will ;  but  for  the  reasons  which  I  have  given  it 
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cannot  be  fairly  presumed  that  the  testator  intended  to  give  a  prir 
ority  to  his  daughter  from  the  circumstance  of  the  filial  relation- 
ship, in  conjunction  with  the  ambiguous  expressions  which  occur 
in  this  will.^  With  reference  to  the  opinion  which  I  have  formed, 
that  those  expressions  are  too  ambiguous  to  be  at  all 
*  580  *  relied  on,  there  is  an  apposite  passage  in  Lord  Habdwigke's 
judgment  in  Blower  v.  Morret^  (a)  where  he  says :  "  In 
most  cases  the  Court  has  disclaimed  the  laying  weight  on  particu- 
lar words,  as  the  sajdng  ^  imprimis,^  or  ^  in  the  first  place,'  or  a 
direction  for  the  time  of  payment :  all  these  are  always  disclaimed, 
and  that  upon  just  and  solid  reason ;  because,  if  the  Court  was 
upon  such  grounds  to  give  a  preference  to  one  pecuniary  legatee, 
there  would  be  no  end  of  it,  considering  the  variety  of  expression 
and  the  incorrectness  with  which  wills  are  frequently  di'awn." 

With  regard  to  the  second  question,  I  think  the  annuities  are 
not  payable  out  of  the  corpus.  As  to  the  annuity  to  the  brother, 
and  the  first  annuity  of  500/.  to  the  daughter,  the  testator  has 
expressly  directed  that  they  are  to  be  paid  out  of  the  interest  and 
dividends  of  his  trust  estate ;  and  with  respect  to  the  second  annu- 
ity of  500Z.  to  the  daughter,  the  words  "  in  the  same  manner " 
appear  to  me  to  mean  that  the  second  annuity  is  to  be  payable  out 
of  "  the  interest  and  dividends  "  of  the  trust  estate,  "  without  any 
deduction  for  legacy  duty,  or  other  deduction  whatsoever,  by  equal 
half-yearly  payments."  To  hold  that  they  relate  to  the  words  by 
which  the  first  annuity  is  given  to  the  daughter's  separate  use  and 
by  which  her  husband  is  expressly  excluded,  would  be  unnecessa- 
rily to  construe  them  as  mere  surplusage.  But  independently  of 
the  words  "  in  the  same  manner "  the  second  annuity  would  be 
payable  in  the  same  way  as  the  first:  in  support  of  this  I  may 
observe,  that  in  Orowder  v.  Clowes  (6),  Sir  R.  P.  Aeden,  Master  of 
the  Bolls,  observed :  '^  Lord  Thublow  has  determined,  that  sub- 
stituted and  added  legacies  shall    be   raised   out   of  the   same 

(a)  2  Yea.  420.     See  p.  421.  (6)  2  Yes.  Jr.  449. 

^  See  Duncan  v.  Alt,  3  Penn.  382 ;  Loomis's  Appeal,  10  Penn.  St.  387 ; 
Cryder^a  Appeal,  11  Penn.  St.  72;  Jett  v,  Bernard,  3  Call,  11.  But  a  widow, 
to  whom  a  legacy  is  given  in  lieu  of  dower,  takes  as  a  purchaser  for  a  yaluable 
consideration ;  and  in  case  of  a  deficiency  of  assets  she  is  entitled  to  be  paid  in 
full,  in  preference  to  legatees  who  are  mere  volunteers.  Hubbard  o.  Hubbard, 
6  Met.  50 ;  Pollard  o.  Pollard,  1  Allen,  490.  See  Williamson  o.  Williamson,  6 
Paige,  298 ;  Wood  o.  Yandenburgh,  6  Paige,  277. 
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fund,  and  subject  to  the  same  conditions."  *  To  say  tliat  *  681 
the  bequest  of  the  second  annuity  of  500Z.  explains  the 
bequest  of  the  first  annuity  of  5002.  is  to  make  the  more  ambiguous 
and  indefinite  expre^ions  explain  the  more  clear  and  definite ;  in 
fact  it  is  to  make  the  second  bequest  explain  the  first ;  although 
the  testator  has  himself  shown  in  express  terms  that  the  second 
bequest  was  to  be  explained  by  the  first ;  or,  in  other  words,  it  is  to 
reverse  the  natural  and  proper  order  of  things.  No  argument  can 
be  drawn  from  the  substitution  of  the  20,0002.,  as  the  daughter  is 
only  to  have  the  interest  or  dividends ;  and,  indeed,  to  hold  that 
the  annuities  are  chargeable  on  the  corpus  might  have  had  the 
effect  of  taking  away  the  provision  for  the  children. 

For  these  reasons,  the  decision  of  the  Yice-Ghancellor  must  be 
reversed. 

£xtract  from  the  order,  made  in  pursuance  of  the  above  judgment. 

Declare  that,  according  to  the  true  construction  of  the  will  of  the  testator,  the 
annuity  of  500/.  first  mentioned  in  the  will,  and  the  annuity  of  500L  secondly 
mentioned  in  the  will,  are  not  entitled  to  priority  over  the  legacy  of  5000/.  also 
mentioned  in  the  will,  and  the  legacy  or  sum  of  800/.  appointed  by  Sarah  Cres- 
wick  in  respect  of  the  sum  of  1000/.  mentioned*  in  the  will  over  which  she  had  a 
power  of  appointment,  or  either  of  such  legacies  or  sums ;  but  that  in  case  it 
shall  appear  that  the  estate  of  the  testator  is  insufficient  for  the  payment  in  full 
of  the  said  twa  annuities  of  500/.  each  and  of  the  said  two  legacies  or  sums,  then 
that  the  same  annuities  and  legacies  ought  to  abate 'ratably.  Declare  that, 
during  the  life  of  the  plaintiff  Mary  Ann  Miller,  or  until  she  shall  have  a  child, 
the  said  annuities  of  500/.  and  500/.  are  payable  respectively  out  of  the  interest, 
dividends,  and  income  only  of  the  estate  of  the  testator,  and  not  out  of  the 
capital  or  carpui  of  the  said  estate ;  but  such  declaration  is  to  be  without  preju- 
dice to  any  question  in  respect  of  any  arrears  of  the  said  two  annuities,  or  either 
of  them,  which  may  remain  unpaid  at  the  time  of  the  death  of  the  plain- 
tiff, or  at  the  *  period  of  her  having  a  child,  and  without  prejudice  to  o32 
any  application  that  may  be  made  to  this  Court  for  the  payment  of  such 
arrears,  or  a  proportionate  part  thereof,  out  of  the  capital  or  carpus  in  either  of 
such  events,  or  to  any  application  in  respect  of  the  legacy  of  20,000/.  in  the 
testator^s  will  mentioned  should  the  event  happen  in  which  such  legacy  is  pay- 
able. 
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185 1 .    January  21 .    November  6 . 

A  testator,  by  bis  will,  gave  an  annuity  in  the  following  terms :  *'  I  give,  devise, 
and  bequeath  unto  my  son  £.  C.  Yates,  one  clear  annuity  of  1001.  per  annum, 
for  and  during  his  natural  life,  and  should  he  die,  a  child  him  surviving,  I 
continue  the  same  annuity  for  such  child^s  use  and  benefit,  to  be  paid  to  his 
or  her  mother ;  ^^  and  after  making  other  bequests  of  legacies  and  annuities, 
he  devised  and  bequeathed  the  residue  of  his  estate,  real  and  personal  or 
mixed,  on  trust  to  keep  up  his  plantations  in  the  West  Indies,  in  the  next 
place  to  pay,  satisfy,  and  discharge  the  several  legacies  and  annuities  before 
given  and  to  apply  the  residue  for  the  benefit  of  his  wife  and  his  other  chil- 
dren :  Heldf  that  the  daughter  of  E.  C.  Yates  was,  on  the  death  of  her  father, 
entitled  not  to  a  perpetual  annuity,  but  to  an  annuity  during  her  life  only. 

Held,  also,  that  the  direction  to  pay  the  annuity  to  the  mother  did  not  show 
that  the  annuity  was  to  be  confined  to  the  minority  of  the  child  of  E.  C.  Yates. 

The  general  rule  is,  that  where  an  annuity  is  given  to  a  person  by  will  (the  will 
also  creating  the  annuity),  the  annuitant  takes  it  for  life  only.* 

The  authorities  on  the  subject  discussed  and  o()served  upon. 

The  decision  of  Lord  Cottenham  in  Blewitt  t^.  Roberts  (Cr.  &  P.  274),  doubted. 

This  was  an  appeal  from  a  decision  of  the  late  Vice-Chancellor 
of  England,  upon  the  construction  of  the  gift  of  an  annuity  con- 
tained in  the  will  of  Thomas  Legal  Yates  of  Kingston  in  Ja- 
maica. 

The  testator  by  his  will  dated  the  18th  July,  1832,  after  manu- 
mitting certain  slaves  therein  named,  and  making  bequests  of  his 
plate  and  library  to  his  brothers,  proceeded  as  follows :  "  I  direct 
that  all  my  just  debts  and  funeral  charges  and  expenses  be  fully 
paid  and  satisfied  by  my  executrixes  and  executors  hereinafter 
named  or  such  of  them  as  shall  qualify  and  act  under  this  my 
will  as  soon  as  conveniently  can  be  after  my  decease,  and  I 
*  533  hereby  subject  and  make  *  liable  all  my  estate  whatsoever 
and  wheresoever  to  the  payment  thereof.  I  give,  devise, 
and  bequeath  unto  my  son  Edward  Cookson  Yates  one  clear  an- 
nuity of  IQOL  per  annum,  for  and  during  his  natural  life,  and 
should  he  die,  a  child  him  surviving,  I  continue  the  same  annuity 
for  such  child's  use  and  benefit,  to  be  paid  to  his  or  her  mother. 

^  See  2  Story  £q.  Jur.  §  1065  a;  Lett  v.  Randall,  2De  6.,  F.  &  J.  388; 
Re  Grovels  Trusts,  1  Giff.  74.  And  the  rule  is  not  altered  by  the  Stat.,  1  Vict. 
c.  26 ;  Nichols  v.  Hawkes,  10  Hare,  842 ;  2  Jarman  Wills  (3d  Eng.  ed.),  378. 
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I  continue  the  charity  which  I  have  been  allowing  Mrs.  Catherine 
Griffiths,  widow  of  the  late  William  Griffiths,  since  the  death  of 
her  brother  William  Augustus  Morse,  of  100?.  steriing,  payable 
quarteriyin  London,  which  annuity  I  direct  to  be  paid  and  con- 
tinued quarteriy  during  her  natural  life,  with  the  most  solemn  pro- 
test against  any  right  whatever  which  she  may  set  up,  but  under 
influence  of  feelings.  ...  I  give  and  bequeath  unto  my  sister 
Eliza  Pellew  Mowbray  lOOZ.  sterling  per  annum  for  and  during 
her  natural  life.  I  give'  and  bequeath  unto  each  of  my  sisters 
named  Mary  Ann  Yates  and  Prances  Beckford  Yates  the  sum 
of  50/.  sterling  per  annum  during  their  respective  natural  lives. 
It  is  my  will  and  desire  that  my  trustees  and  executors  hereinafter 
named  or  such  of  them  as  shall  qualify  and  act  do  keep  up  and 
preserve. the  complement  of  negroes  now  employed  on  his  Majesty's 
naval  yard  under  contract,  by  purchasing  others  in  the  room  of 
such  as  may  die  or  be  discharged.  All  the  rest,  residue,  and  re- 
mainder  of  my  estate,  real,  personal,  or  mixed,  whatsoever  and 
wheresoever,  I  give,  devise,  and  bequeath  the  same  to  my  wife 
Dorothy  Diana  Yates,  to  my  daughter  Mary  Ann  Morier  Yates, 
to  my  copartner  and  friend  James  Cockburn,  to  my  friends  James 
Minot  and  Barnaby  Maddan  both  of  the  city  and  parish  of  Kings- 
ton, esquires,  or  such  of  them  as  shall  qualify  and  act  under  this 
my  will  and  the  survivors  and  the  survivor  of  them  and  the  ex- 
ecutors or  administrators  of  the  survivor,  upon  trust,  to 
uphold  and  *  keep  up  my  plantations,  and  the  complement  *  634 
of  negroes  now  employed  at  his  Majesty's  naval  yard  by 
purchase  of  other  negroes  in  room  of  such  as  may  happen  to 
die  or  be  discharged  from  his  Majesty's  naval  yard ;  in  the  next 
place  to  pay,  satisfy,  and  discharge  the  several  legacies  and  an- 
nuities hereinbefore  given,  devised,  and  bequeathed ;  and  then  to 
pay  and  apply  the  residue  of  such  personal  estate,  and  all  the  real 
estate  and  the  rents,  issues,  and  profits  thereof  unto  and  amongst 
my  said  wife  Dorothy  Diana  Yates,  and  my  several  children, 
named  respectively  Mary  Ann  Morier  Yates,  Prances  Beckford 
Yates,  Elisabeth  Proctor  Swiney  Yates,  Henrietta  Brown  Yates, 
Emily  Yates,  and  Robert  Clement  Yates,  equally  share  and  share 
alike,  upon  the  males  attaining  the  age  of  twenty-one  years,  and 
the  females  upon  attaining  that  age,  or  being  married  with  their 
mother's  consent,  or  the  survivors  or  survivor  of  them,  and  to  the 
issue  of  such  of  my  said  last-named  children  as  may  die,  having 
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married  with  their  mother's  consent,  such  issue  only  taking  the  part 
or  share  his,  her,  or  their  parent  or  parents  was  or  were  entitled 
to  fer  stirpes  J  and  not  per  capita^  to  hold  to  them  and  their  re- 
spective heirs  as  tenants  in  common,  and  not  as  joint  tenants.  I 
hereby  nominate,  constitute,  and  appoint  my  before-named  trus- 
tees, executrixes,  and  executors  of  this  my  last  will  and  testa- 
ment." 

The  testator  died  in  England  in  1836,  having  previously,  by  codi- 
cils made  to  his  will  in  that  year,  revoked  the  annuity  given  by  the 
will  to  Catherine  OriiBths,  and  the  bequests  of  his  plate  and 
library,  and  reduced  the  amount  of  the  annuities  given  to  his 
sisters. 

Edward  Oookson  Yates,  the  son  of  the  testator,  died  in  August, 

1840,  having  during  his  life  received  his  annuity  from  his 

*  585   father's  executors ;  he  left  a  widow  *  and  infant  daughter 

Emily  Elizabeth  Georgiana  Yates,  to  the  former  of  whom 

the  executors  continued  to  pay  the  annuity. 

In  July,  1847,  the  widow  and  daughter  filed  a  bill  against  the 
executors,  praying  a  declaration  that  the  annuity  given  to  the  child 
of  E.  0.  Yates  was  a  perpetual  annuity,  and  that  a  sufRcient 
amoimt  pf  stock  might  be  set  apart  out  of  the  testator's  estate  as  a 
Amd  for  the  payment  of  it.  The  cause  came  on  before  the  late 
yice-Chancellor  of  England  on  the  24th  April,  1849,  and  will  be 
found  reported  in  the  16th  volume  of  Mr.  Simons's  Reports,  page 
618.  His  Honor  having  held  that  the  annuity  in  question  was  a 
perpetual  annuity,  the  defendants  appealed  to  the  Lord-Chan- 
cellor, (a) 

Mr.  Stuart^  Mr,  Hardy ^  and  Mr.  Speedy  for  the  appellants,  con- 
tended that  the  annuity  given  was  at  the  utmost  for  life  only,  and 
relied  on  the  judgment  of  Lord  Cottenham,  in  Blewitt  v.  Bjoth 


(a)  The  bill  also  raised  the  question  that  the  annuity  ought  to  be  paid  in 
sterling  money,  the  executors  having  uniformly  paid  it  in  Jamaica  currency :  on 
this  point  the  Yice-Chanoellor  decided  in  favour  of  the  executors.  There  was 
no  appeal  from  this  part  of  the  decree ;  and  on  the  counsel  for  the  plaintiffs 
trying  to  raise  the  question  before  the  Lord  Chancellor,  his  Lordship  decided 
that  it  was  not  competent  for  them  to  do  so,  it  being  a  matter  quite  collateral  to 
the  subject  of  the  appeal.  The  reporC  given  above  is,  therefore,  strictly  con- 
fined to  the  question  on  which  the  Court  had  to  decide ;  namely,  whether  the 
annuity  was  or  not  a  perpetual  one. 
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erts^  (a)  overruling  the  decision  of  the  Vice-Ohancellor  of  Eng- 
land, (i)  and  oyerruling  also,  as  they  submitted,  another  decision 
of  his  Honor  in  Tweedale  v.  Tweedale.  (c)  They  referred 
to,  and  distinguished  from  the  present,  *  the  cases  of  *  586 
Stokes  V.  Heron  (ji)  and  Robinson  v,  Hunt.{e)  They 
farther  contended,  that  by  the  terms  of  the  will  the  duration  of 
the  annuity  was  expressly  limited  to  the  minority  of  the  infant 
plaintiff.  They  also  cited  Savery  v.  Dyer^  (g)  PhUipps  v.  Cham- 
berlaine^  (A)  Iwnes  v.  MUchelly  (t)  Hedges  v.  Harpur.  (Jc) 

Mr.  Bolt  and  Mr,  E,  F.  Smithy  in  support  of  the  decision  of 
the  Vice-Chancellor.  — The  gift  of  an  annuity  simply,  is  a  gift  for 
life ;  but  where  the  gift  is  of  the  profits  of  a  particular  estate  to  a 
given  amount  per  annum,  or  of  property  to  pay  an  annuity,  then 
the  gift  must  be  treated  as  of  an  annuity  in  perpetuity.  Where 
also  the  gift  is  in  the  form  of  to  one  for  life  and  then  continued  to 
another  person,  the  second  taker  will  have  a  perpetual  annuity. 
Samuda  v.  Lovsada.  (J)  Applying  these  principles  to  the  present 
case,  we  submit  that  the  Yice-Ghancellor  was  right.  [They  relied 
on  Stokes  v.  Heron^  (rf)  and  particularly  on  Lord  Oottenham's 
judgment  in  that  case,  and  referred  to  Sugden's  Treatise  on  the 
Laws  of  Property  as  administered  by  the  House  of  Lords,  p.  236 : 
they  also  cited  Byng  v.  Lord  Strafford,  (w)] 

Mr.  Stuarty  in  reply,  denied  that  Lord  Oottenham's  judgment 
in  Stokes  v.  Heron  could  fairly  be  represented  as  supporting  the 
principles  laid  down  on  the  other  side.  He  referred  again  to  Blew- 
itt  V,  Roberts  as  fully  bearing  out  the  contention  of  the  defend- 
ants, and  cited  Wilson  y.  Maddison.  (») 

*Ths  Lobd  Ohancellob.  —  This  is  an  appeal  from  so    *587 
much  of  a  decree  made  on  the  hearing  of  the  cause  by  the 
late  Yice-Ohancellor  of  England  as  declares  that  the  plaintiff  is 

(a)  Or.  &  P.  274.  (A)  4  Ves,  61. 

(d)  10  Sim.  491.  (t)  6  Yes.  464;  9  Yes.  212. 

(e)  10  Sim.  453.  (ib)  9  Beav.  479. 
Id)  12  CI.  &  Fin.  161.  (Z)  7  Beav.  243. 
(6)  4  Beav.  450.  (m)  5  Beav.  558. 

{g)  1  Amb.  140;  Dick.  162.  (n)  2  Y.  &  C.  (C.  C.)  372. 
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entitled,  under  the  will  of  Thomas  Legal  Yates,  the  testator  in  the 
cause,  to  a  perpetual  annuity  of  100/.  Jamaica  currency. 

The  question  in  the  cause  arises  upon  a  bequest  in  the  will  of 
the  Honorable  Thomas  Legal  Yates  of  the  island  of  Jamaica,  who 
bequeathed  an  annuity  to  his  son  Edward  in  the  following  terms: 
^^  I  give,  devise,  and  bequeath  unto  mj  son  Edward  Gookson  Yates 
a  clear  annuity  of  lOOZ.  per  annum  for  and  during  his  natural  life, 
and  should  he  die  leaving  a  child  him  surviving,  I  continue  the 
same  annuity  for  such  child's  use  and  benefit,  to  be  paid  to  his  or 
her  mother;"  and' after  giving  some  specific  legacies  and  some 
other  annuities, he  devised  and  bequeathed  the  residue  of  his  estate, 
real  and  personal  or  mixed,  on  trust  to  keep  up  his  plantations, 
^^  in  the  next  place  to  pay,  satisfy,  and  discharge  the  several  legacies 
and  annuities,"  and  then  to  pay  and  apply  the  residue  of  such  per- 
sonal estate  and  all  the  real  estate  and  the  rents,  issues,  and  profits 
thereof,  unto  and  among  his  wife  and  his  other  children  (by  name), 
equally  share  and  share  alike,  on  the  males  attaining  the  age  of 
twenty-one  years,  and  the  females  on  attaining  that  age  or  being 
married  with  their  mother's  consent,  or  the  survivors  or  survivor 
of  them,  and  to  the  issue  of  such  of  his  said  last-named  children 
as  might  die  having  married  with  their  mother's  consent,  such  issue 
only  taking  tlie  part  or  share  his,  her,  or  their  parent  or  parents 
was  or  were  entitled  to  take  per  stirpes  and  not  per  capita^  to  hold 
to  them  and  their  respective  heirs  as  tenants  in  common  and  not 

as  joint  tenants. 
*  538  *  The  late  Vice-Chancellor  of  England  decided  that  Emily 
Elizabeth  Georgiana  Yates,  as  the  only  child  of  Edward 
Gookson  Yates  him  surviving,  became  entitled  to  a  perpetual  annuity 
of  100/.  of  Jamaica  currency.  Against  this  decision  the  defendants 
have  appealed,  praying  that  it  may  be  declared  that  she  is  entitled 
to  an  annuity  of  100/.  of  Jamaica  currency  during  her  minority 
only,  or  at  most  during  her  life.  I  am  of  opinion  that  she  is  en- 
titled to  an  annuity  of  that  amount  during  her  life  only. 

In  stating  the  grounds  of  this  conclusion,  I  will  first  consider 
whether  she  can  properly  be  held  to  be  entitled  to  a  perpetual 
annuity  according  to  the  decision  of  the  Vice-Ghancellor.  The 
remarks  of  Lord  Cottenham  in  Blewitt  v.  Roberts  (ja)  will  be 
found  to  be  material  in  considering  the  probability  of  a  perpetual 

(a)  Cr.  &  P.  274.     See  pp.  280,  282. 
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annuity  being  intended :  His  Lordship  says :  ^^  There  is  a  marked 
distinction  between  the  gift  of  the  produce  of  a  fund  without  limit 
as  to  time,  and  a  simple  gift  of  an  annuity :  an  annuity  may  be  per- 
petual or  for  life  or  for  any  period  of  years,  but  in  the  ordinary 
acceptation  of  the  term  used,  if  it  should  be  said  that  a  testator 
had  left  another  an  annuity  of  100/.  per  annum,  no  doubt  would 
occur  of  the  gift  being  an  annuity  for  the  life  of  the  donee ; "  and 
further  on  he  adds :  ^^  If  a  testator  were  minded  to  give  10,000/., 
can  it  be  supposed  that  he  would  set  about  effecting  this  object  by 
giving  500/.  per  annum  to  the  intended  legatee,  without  making 
any  mention  of  the  10,000/.  or  of  any  other  capital  sum  ?  To  carry 
into  effect  the  gift  of  an  annuity  of  500/.  by  raising  10,000/.  out 
of  the  estate,  would  probably  be  very  foreign  from  the  testator's 
intention ; "  and  again,  '^  to  hold  that  a  simple  gift  of  an  annuity 
to  A.  does  not  give  an  annuity  beyond  the  life  of  A.,  is  not 
inconsistent  *  with  holding  that  a  gift  of  the  produce  of  a  *  539 
fund,  without  limit  as  to  time,  gives  the  fund  itself.  In  the 
former  case  there  is  no  allusion  to  any  principal  sum." 

In  some  cases,  however,  notwithstanding  any  antecedent  im- 
probability, annuities  bequeathed  indefinitely  have  been  held  to  be 
perpetual.  Thus  in  Stokes  v.  Heron,  (a)  Lord  Plunkett,  Sir 
Edwabd  Suoden,  and  the  House  of  Lords,  all  held  that  by  the 
terms  of  the  will,  when  considered  apart  from  a  codicil,  perpetual 
annuities  were  given  ;  the  testator  there  expresses  himself  in  the 
following  manner:  ^^  My  will  is,  that  whatever  I  die  possessed 
of  or  in  any  way  entitled  to,  together  with  any  property  my  wife 
may  be  in  any  way  entitled  to,  shall  produce  to  my  wife  an  annuity 
of  100/.  per  annum,  to  each  of  my  daughters  100/.  per  annum  for 
themselves  and  their  children,  to  my  wife's  mother  an  addition  to 
any  property  she  may  possess  so  as  to  make  up  to  her  during  her 
life  an  annuity  of  100/.  per  annum,  the  said  annuities,  after  the 
decease  of  my  wife  and  her  mother,  to  be  equally  divided  among 
my  three  children  ;  ...  all  the  rest  and  residue  of  my  property  or 
possessions  I  give  and  bequeath  to  my  son  William."  So  in  Rolh 
inson  v.  Hunt,  (6)  a  testator,  after  bequeathing  an  annuity  to  his 
nephew,  proceeded  as  follows :  ^'  And  if  my  said  nephew  should 
have  any  children  lawfiiUy  begotten,  then  the  said  annuity  to  be 
equally  divided  between  them,  but  if  only  one  child,  then  that 

(a)  12  CI.  &  Fin.  161.  (6)  4  Beav.  460. 
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child  to  receive  the  said  annuity;  but  if  my  nephew  aforesaid 
should  die  without  issue  lawAilly  begotten,  then  I  will  and  desire 
that  the  said  annuity  of  100/.  to  be  paid  as  aforesaid  should  be 
given  to  my  cousin  0.  W.  and  to  his  heirs  for  ever ; "  and  it  was 
held  that  the  children  took  absolute  interests  in  a  perpetual 
annuity. 

*  540       *  In  Stokes  v.  Heran^  (a)  Lord  GomsNHAM  alluded  to  two 

principles  on  which  annuities  given  indefinitely  have  been 
held  to  be  perpetual :  the  one  is,  that  the  gift  of  the  produce  of  a 
fond,  whether  particular  or  residuary,  without  limit  as  to  time,  is  a 
gift  of  the  fond  itself;  the  other  is,  that,  where  a  testator  speaks  of 
an  annuity  which  he  gives  to  a  person  for  life,  as  if  it  were  in 
existence  after  the  death  of  such  person,  irrespective  of  any  words 
added  for  the  purpose  of  continuing  its  existence  for  the  benefit  of 
any  other  person,  there  the  annuity  given  indefinitely  to  such  other 
person  is  a  perpetual  annuity.  Whether  the  circumstances  of 
Stokes  V.  Heron  and  Mobinsan  v.  Hunt  come  within  this  principle, 
it  is  not  necessary  for  me  to  express  any  opinion.  The  words  used 
in  those  cases  w«re  not  like  the  words  used  in  the  present  case, 
and  I  conceive  that  the  present  case  does  not  come  within  either 
of  the  principles  above  mentioned.  In  Stokes  v.  Heron  the  whole 
fond  was  dedicated  to  the  simple  purpose  of  paying  the  annuities ; 
but,  in  the  present  case,  the  testator  does  not  give  the  produce  of 
a  particular  or  residuary  fond :  he  merely  gives  the  annuity,  and 
then,  in  a  subsequent  part  of  his  will,  gives  the  residue  on  trust, 
among  other  things,  to  pay  his  annuities.  As  regards  the  applica- 
tion of  the  other  principle  alluded  to  by  Lord  Cottenham,  the  case 
of  Hedges  v.  Ha/rpur^  (6)  shows  that  the  words  '*  same  annuity  " 
do  not  bring  the  present  case  within  that  principle  ;  they  mean  no 
more  than  the  same  annual  sum  or  an  annual  sum  of  the  same 
amount.  It  might  seem  from  some  of  the  expressions  used  by 
Lord  CoTTfiNHAM  in  Stokes  v.  Heron j  that  if  an  annuity  has  duration 
beyond  the  life  of  the  first  taker,  without  any  limit  expressly 

assigned  to  that  duration,  no  other  period  can  be  fixed  for 

*  641   its  duration  *  short  of  perpetuity :  this,  however,  would  be 

contrary  to  his  own  decision  in  Blewitt  v.  Roberts^  and  to 
the  decision  in  Hedges  v.  Harpur. 
In  Blewitt  v.  Roberts  (c)  a  testator  gave  to  his  wife  600/.  per 

(a)  12  a.  &  Fin.  16L  (&}  9  Beav.  479.  (c)  Gr.  &  P.  274. 
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anaum  during  her  life,  and  after  her  death  the  said  annuity  to  be 
equally  divided  between  six  persons  and  the  survivors  and  survivor; 
and  he  also  gave  to  each  of  those  six  persons  100/.  per  annum 
during  their  lives,  with  power  to  leave  their  respective  annuities  at 
their  deaths  to  any  persons  they  might  marry  or  any  child  or 
children  they  might  leave,  but  in  case  of  any  of  them  dying  without 
exercising  such  power,  then  to  the  survivors  or  survivor.  The  Vice- 
Ghancellor  held  that  the  bequest  passed  the  capital  of  the  fund 
producing  the  annuities  ;  but  the  Lord  Chancellor  (whether  rightly, 
I  thmk  it  may  fairly  be  doubted)  reversed  the  decision,  and  held 
that  life  annuities  only  were  given.  In  Sedges  v.  Harpur  (a)  a 
testator  gave  to  each  of  his  five  daughters  400/.  per  annum,  to  be 
paid  half'-yearly  during  their  natural  lives,  and  after  their  respec- 
tive decease  he  gave  the  same  to  their  children  respectively  share 
and  share  alike,  and  in  case  any  or  either  of  his  daughters  should 
die  without  issue,  then  he  directed  such  annuities  to  cease  and  fall 
into  the  residue ;  and  it  was  held  that  the  children  of  each 
daughter  became  each  of  them  entitled  for  life  only  to  an  equal 
share  of  the  annuity  bequeathed  to  their  mothers. 

With  regard  to  the  words,  "  I  continue  the  same  annuity," 
nothing  can  be  argued  from  them,  for  a  similar  expression,  '^  I 
continue  the  charity,"  occurs  in  the  very  next  clause,  by 
which  only  a  life  interest  is  *  given.  The  word  "  continue  "  *  542 
only  imports  prolongation  of  the  annual  payment,  but  for 
how  long  a  time  it  does  not  at  all  determine.  If  it  has  any  bear- 
ing on  the  question,  I  think  it  rather  favours  the  construction 
contended  for  by  the  defendants.  According  to  Blewitt  v.  Roberts 
and  Hedges  v.  Harjnir^  Emily  Yates  would  take  no  more  than  a  life 
annuity;  and  there  is  also  a  decision  of  Sir  William  Obant, 
affirmed  by  Lord  Eldon,  in  support  of  this  view ;  I  allude  to  the 
case  of  Innes  v.  Mitchell.  (K)  In  that  case  there  was  a  gift;  to  A. 
of  200/.  per  annum  for  the  use  of  herself  and  her  children,  which 
annuity  was  to  be  paid  out  of  the  testator's  general  effects,  until 
it  should  be  convenient  to  his  executors  to  invest  5000/.  in  the 
funds  in  lieu  thereof,  for  her  and  their  use,  and  to  the  longest  liver 
of  her  and  her  children,  subject  to  an  equal  division  of  the  interest 
while  more  than  one  of  them  lived ;  and  it  was  held  that  a  life 
annuity  was  given. 

(a)  9  Bear.  479.  (6)  6  Yes.  464 ;  9  Yea.  212. 
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All  these  decisions  are  in  accordance  with  the  rule  laid  down  by 
Lord  Hardwicke  in  Savery  v.  Dyer;  (a)  although,  indeed,  it  was  not 
necessary  for  the  purpose  of  the  decision,  he  there  laid  it  down  as 
a  rule  that,  "  if  one  gives  by  will  an  annuity,  not  existing  before, 
to  A."  (that  is,  an  annuity  not  existing  at  the  date  of  the  will,  but 
created  by  the  will),  "  A.  shall  have  it  only  for  life.'* 

It  has  been  stated  at  the  bar,  that  the  amount  which  would 
produce  a  perpetual  annuity  is  about  equal  to  the  distributive  share 
of  the  other  children  in  the  residue ;  and  it  was  urged  that  it 
could  not  have  been  intended  that  the  child  of  Edward  should 
have  only  an  annuity  for  life  at  most,  while  the  other  chil- 
*  543  dren  of  the  *  testator  and  their  issue  are  to  have  the  corpus  of 
their  shares  of  the  residue ;  but  it  is  a  fundamental  rule, 
that  the  intention  of  the  testator  must  be  collected  from  the  words 
of  the  will.  Admitting,  however,  that  I  were  at  liberty  to  inter- 
pret the  will  coujecturally,  the  argument  to  which  I  have  alluded 
would  not  be  entitled  to  much  weight ;  for  so  far  from  intending 
that  Edward  and  his  issue  should  be  in  the  same  position  as  the 
testator's  other  children  and  their  issue,  he  has  expressly  created  a 
great  distinction  between  them,  by  singling  out  Edward  and  his 
child  or  children  as  the  objects  of  an  annuity  and  excluding  them 
from  a  share  in  the  residue  in  which  the  other  children  partici- 
pate. 

On  the  principle  of  antecedent  improbability  adverted  to  by 
Lord  CoTTENHAM  in  BlewiU  v.  Roberts^  the  rule  is  that  an  annuity 
given  indefinitely  is  an  annuity  for  life  only,  and  an  annuitant 
claiming  a  perpetual  annuity  must  establish  an  exception  in  his 
favour :  this  the  annuitant,  in  the  present  case,  has,  in  my  opinion, 
failed  in  doing.  On  the  authority  then  of  the  cases  which  I  have 
mentioned  and  on  principle,  I  am  of  opinion  that  the  annuity  in 
this  case  is  not  perpetual,  and  is  of  no  longer  duration  than  for  the 
life  of  the  annuitant. 

The  question  now  arises  whether  it  is  of  less  duration,  whether 
it  is  an  annuity  during  minority  only.  It  is  argued  that  the 
words,  ^^to  be  paid  to  his  or  her  mother,"  show  an  intention  that 
the  annuity  should  be  only  during  the  minority  of  Edward's  child ; 
but  I  think  they  do  not  show  this  with  sufficient  conclusiveness  to 
curtail  the  duration  of  the  annuity.    We  have  seen  that,  apart 

(a)  1  Amb.  140 ;  Dick.  162. 
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from  the  words,  "  to  be  paid  to  his  or  her  mother,"  a  life  amiuiiy 
would  be  taken,  and  I  think  that  those  words  no  more  cur- 
tail the  duration  *  of  the  annuity  given  by  the  preceding  *  644 
words,  than  the  words,  "  to  be  paid  at  twenty-one,"  prevent 
the  vesting  of  a  legacy  bequeathed  to  A.,  to  be  paid  at  twenty- 
one.  In  each  case  the  words,  "  to  be  paid,"  refer  to  thQ  payment 
alone,  —  to  the  mode  of  payment  in  the  one  case,  and  to  the  time  of 
payment  in  the  other,  and  do  not  affect  the  gift  itself.  Besides, 
"  to  be  paid  to  his  or  her  mother,"  does  not  necessarily  import 
that  the  annuity  is  to  be  paid  to  the  mother  during  the  minority 
only  of  the  child  ;  they  may  mean  during  the  life  of  the  child  or 
the  mother.  To  confine  the  payment  to  the  mother  to  the  period 
of  the  child's  minority,  we  must  supply  the  words,  "  during  the 
minority  of  the  child ;  "  and  although  I  think  that  as  the  direction 
as  to  payment  is  indefinite  and  some. words  must  be  supplied,  it  is 
more  in  accordance  with  the  presumable  intention  that  the  words, 
"  during  the  minority  of  the  child,"  should  be  supplied  as  a  part 
of  the  direction  as  to  payment,  and  I  accordingly  supply  those 
words  in  that  place ;  yet  to  make  the  direction  as  to  payment  cur- 
tail the  annuity,  a  further  step  is  necessary,  for  when  we  have 
added  the  words,  "  during  the  minority  of  the  child,"  as  a  part  of 
the  direction  as  to  payment,  we  must  further  ascribe  to  them  the 
effect  of  cutting  down  the  interest  pven  by  the  preceding  words. 
Yet  this  operation  they  would  not  have  by  necessary,  or  even  plain 
or  probable,  implication,  for  they  might  only  amount  to  a  direction 
that  the  annuity  should  be  paid  to  the  mother  during  the  minority 
of  the  child,  while  at  the  same  time  the  annuity  was  to  continue 
after  the  termination  of  the  minority  and  for  the  rest  of  the  child's 
life.  Even  supposing  that  there  is  any  probability  that  an  annuity 
during  minority  only  was  intended,  arising  from  the  words,  "  to  be 
paid  to  his  or  her  mother,"  it  is  more  than  counterbalanced 
by  the  hardship  that  would  result  *  from  such  a  construction,  *  645 
which  repels  the  implication  of  such  an  intention. 

Presuming  that  the  statement  at  the  bar,  that  the  money  which 
would  purchase  a  perpetual  annuity  is  about  equal  to  the  distribu- 
tive share  of  each  of  the  other  children,  was  correct,  although  I 
might  in  that  case  regret  that  I  cannot  affirm  the  decision  of  the 
yice-Chancellor,  yet  if  I  were  to  do  so,  I  conceive  that  I  should  be 
conjecturally  making  a  different  bequest  rather  than  interpreting 
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the  bequest  which  I  find  in  the  will.  The  annuity,  therefore,  must 
be  taken  for  life  only,  and  during  the  minority  of  the  child  the 
annuity  must  be  paid  to  her  mother. 


♦646  *BRIGGS  v.  PENNY. 

1851.    June  7,  9,  10.    November  7.  • 

The  testatrix  by  her  will,  after  giving  among  other  legacies  a  sum  of  80002.  to 
S.  F.  and  a  like  sum  of  8000/.  in  addition  for  the  trouble  she  would  have  in 
acting  as  executrix,  bequeathed  all  her  residuary  personal  estate  and  effects 
unto  the  said  S.  P.,  **  well  knowing  that  she  will  make  a  good  use,  and  dis- 
pose of  it  in  a  manner  in  accordance  with  my  views  and  wishes :  ^^  the  testatrix 
appointed  S.  P.  sole  executrix  of  her  will.  HM,  that  S.  P.  did  not  take  the 
residue  for  her  own  bene6t,  but  that  the  words  of  the  bequest  created  a  trust.^ 

Words  accompanying  a  gift  or  bequest  expressive  of  confidence  or  belief  or 
desire  or  hope  that  a  particular  application  will  be  made  of  such  bequest,  will 
be  deemed  to  import  a  trust  upon  these  conditions :  first,  that  they  are  so  used 
as  to  exclude  all  option  or  discretion  in  the  party  who  is  to  act,  as  to  his 
acting  according  to  them  or  not ;  secondly,  the  subject  must  be  certain ;  and, 
thirdly,  the  objects  expressed  must  not  be  too  vague  or  indefinite  to  be  en- 
forced. 

Vagueness  in  the  object  will,  unquestionably,  furnish  reason  for  holding  that  no 
trust  was  intended,  yet  this  may  be  countervailed  by  other  considerations, 
which  show  that  a  trust  was  intended,  while,  at  the  same  time,  such  trust  is 
not  sufliciently  certain  and  definite  to  be  valid  and  effectual.* 

It  is  not  necessary  to  exclude  the  legatee  from  a  beneficial  interest,  that  there 
should  be  a  valid  or  e£^tual  trust ;  it  is  only  necessary  that  it  should  clearly 
appear  that  a  trust  was  intended.' 


»  See  2  Story  Eq.  Jur.  §§  1068-1070;  Lewin,  Trusts  (5th  Eng.  ed.).  104 
et  seq. ;  Eaton  v.  Watts,  L.  R.  4  £q.  151 ;  Shepherd  v.  Nottidge,  2  J.  &  H. 
766;  1  Jarman  Wills  (Sd  Eng.  ed.),  356  et  seq.,  (4th  Am,  ed.)  842  et  seq.  and 
cases  in  notes ;  Bull  v.  Bull,  8  Conn.  47 ;  Gilbert  v.  Chapin,  19  Conn.  342 ; 
Harper  v.  Phelps,  21  Conn.  257 ;  Pennock^s  estate,  20  Penn.  St.  268 ;  Collins  v. 
Carlisle,  7  B.  Mon.  14;  Boiiser  v.  Kinnear,  2  Giff.  195;  S.  C,  6  Jur.  N.  S. 
882;  Warner  0.  Bates,  98  Mass.  274,  277;  Knight  v.  Boughton,  11  CI.  &  Fin. 
613,  551 ;  Barrs  v.  Fewkes,  12  W.  R.  666 ;  13  W.  R.  987 ;  Harrison  v.  Har- 
rison, 2  Grattan,  1 ;  Van  Amee  r.  Jackson,  85  Vt.  178 ;  Whipple  v.  Adams,  1 
Met.  444;  Homer  v.  Shelton,  2  Met.  194,  206;  Coate's  Appeal,  2  Barr,  129. 
But  see  Irvine  v,  Sullivan,  L.  R.  8  Eq.  673. 

'  See  Lewin,  Trusts  (5th  Eng.  ed.),  106;  Bernard  v.  Minshull,  Johns.  276; 
Meredith  v.  Heneage,  10  Price,  306 ;  1  Jarman  Wills  (3d  Eng.  ed.),  359  et  seq. 

'  See  Bernard  v.  Minshull,  Johns.  276. 
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This  was  an  appeal  by  the  defendant  Sarah  Penny,  from  a  decree 
made  by  the  Yice-Chancellor  Knight  Bruce,  on  the  hearing  of  the 
cause,  declaring  that  Frances  Harley,  the  testatrix  in  the  pleadings 
mentioned,  for  the  administration  of  whose  estate  the  suit  was 
instituted,  bequeathed  the  residue  of  her  personal  estate  to  the 
defendant  as  a  trustee,  for 'some  purpose  or  purposes  which  the 
will  and  codicils  of  the  testatrix  did  not  disclose,  and  directing  an 
inquiry  whether  the  views  and  wishes  of  the  testatrix  concerning 
the  disposition  of  such  residue  were  declared  by  her  by  any  instru- 
ment, paper,  or  writing,  and  if  the  Master  should  find  ttiat  they 
were,  then  to  report  the  same,  but  if  he  should  find  that  they  were 
not  so  declared,  the  decree  directed  the  accounts  to  be  taken,  and 
the  estate  to  be  administered  in  the  usual  manner. 

Frances  Harley  being  possessed  of  considerable  leasehold 
property,  and  money  secured  on  mortgage  of  real  *  and  *  547 
leasehold  estates,  and  of  other  personal  property  to  a  large 
amount,  made  her  will,  dated  the  13th  May,  1885,  giving  divers 
charitable  and  other  legacies ;  among  the  latter,  she  gave  to  Sarah 
Penny  3000/.,  "and  a  like  sum  of  8000/.  in  addition  for  the 
trouble  she  will  have  in  acting  as  my  executrix."  The  testatrix 
concluded  her  will  by  a  devise  and  bequest  in  the  words  and  man- 
ner following :  "  I  give  and  devise  all  my  real  estates  unto  and 
to  the  use  of  the  second  son  of  the  above-named  Angelina  Owen, 
his  heirs  and  assigns  for  ever.  And  lastly  as  to  all  the  rest,  resi- 
due, and  remainder  of  my  personal  estate  and  effects,  subject  to 
and  chargeable  with  the  aforesaid  several  legacies  and  annuities, 
save  and  except  such  of  them  as  are  of  a  charitable  nature,  which 
I  exclusively  charge  upon  such  part  of  said  personal  estate  as  by 
law  I  am  empowered  to  charge  therewith  and  not  out  of  any  part 
of  my  lands,  tenements,  or  hereditaments,  I  give  and  bequeath  the 
same  unto  the  said  Sarah  Penny,  of  Great  James  Street,  Bedford 
Bow,  her  executors,  administrators,  and  assigns,  well  knowing 
that  she  will  make  a  good  use  and  dispose  of  it  in  a  manner  in 
accordance  with  my  views  and  wishes.  And  I  hereby  appoint  the 
said  Sarah  Penny  sole  executrix  of  this  my  last  will  and  testa- 
ment, revoking  all  former  and  other  wills  by  me  at  any  time 
heretofore  made,  and  declaring  this  alone  to  form  my  last  will  and 
testament." 

On  the  19th  March,  1836,  the  testatrix  executed  a  codicil  alter- 
ing certain  of  the  bequests  in  her  will ;  she  also  wrote  a  memoran- 
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dum,  to  which  there  was  no. date,  making  other  bequests.  On  the 
25th  November,  1848,  she  died,  leaving  her  brother,  the  Earl  of 
Oxford,  her  sole  next  of  kin,  who  died  on  the  28th  December, 
1848,  leaving  the  plaintiffs  his  sole  executors,  by  whom  his  will 

was  duly  proved. 
*  548       *  The  plaintiffs  being  advised  that  the  will  of  the  testatrix 

was  incomplete  and  informal  in  respect  of  the  disposition 
of  her  personal  estate,  opposed  the  probate;  it  was,  however, 
ultimately  granted  of  the  will,  eodicil,  and  memorandum,  to  Sarah 
Penny,  as  sole  executrix.  A  great  portion  of  the  legacies  and 
annuities  bequeathed  by  the  will  having  lapsed,  the  residue  in  the 
hands  of  Sarah  Penny  was  very  large,  amounting  to  about  70,000/. ; 
and  this  residue  Sarah  Penny  claimed  to  be  entitled  to  take  bene- 
ficially. 

The  present  suit  was  instituted  by  the  executors  of  the  Earl  of 
Oxford,  who  insisted  that  the  residue  was  held  by  Sarah  Penny 
only  as  trustee  for  the  next  of  kin  of  the  testatrix,  and  that  it 
formed  part  of  the  estate  of  the  Earl.  They  submitted  by  their 
bill,  that,  under  the  Act  1  Will.  4,  c.  40,  Sarah  Penny  being  execu- 
trix, was  thereby  constituted  a  trustee  of  all  undisposed  of  residue 
on  behalf  of  the  next  of  kin,  and  could  not  take  beneficially  unless 
an  intention  to  that  effect  appeared  by  the  will,  which  intention 
they  denied,  urging  that  a  contrary  intention  appeared  from  the 
fact  of  the  legacies  given  to  her.  They  charged  that  if  such  in- 
tention should  appear  by  the  will,  that  nevertheless  Sarah  Penny 
was  not  intended  to  take  beneficially,  but  in  trust  to  carry  out  the 
wishes  and  intentions  of  the  testatrix,  and  that  such  had  been  the 
understanding  between  the  testatrix  and  Sarah  Penny ;  that  it  was 
the  intention  of  the  testatrix  to  have  expressed  her  wishes  and 
intentions,  but  that  no  valid  declaration  of  the  same  was  ever 
made.  The  bill  charged  further  that  Sarah  Penny  alleged  that 
such  declaration  was  made  by  four  paper  writings,  in  the  hand- 
writing of  the  testatrix,  containing  her  wishes  (these  papers  were 
without  date,  and  contained  charitable  gifts  and  bequests),  but  the 
plaintifis  insisted  that  these  papers  were  insufficient  to 
^  549  create  a  trust,  and  left  the  *  residue  undisposed  of,  and  that 
in  consequence  the  plaintiffs  were  entitled. 
The  defendant  by  her  answer  insisted  on  her  right  to  the  residue 
beneficially ;  and  as  to  the  four  paper  writings  she  submitted  that 
they  could  not  be  regarded  for  the  purpose  of  the  suit,  and  that  the 
[424] 


BRIGGS  V,  PENNY.  *  549 

plaintiffs  were  not  entitled  to  make  use  of  them ;  that  if,  however, 
the  Court  should  think  that  the  said  paper  writings  did  manifest 
any  intention  of  the  testatrix,  then  that,  suhject  to  the  trusts 
declared  by  those  paper  writings,  the  defendant  was  entitled  to  the 
residue  beneficially. 

The  cause  was  heard  before  the  Vice-Chancellor  Knight  Bruce, 
in  July,  1849,  who,  on  the  6th  August,  made  the  decree  above 
mentioned,  (a)  from  which  the  defendant  now  appealed  to  the 
Lord  Chancellor. 

The  Solicitor- General^  Mr.  Matins  y  and  Mr.  Waif  or  d^  for  the 
plaintiffs,  and  in  support  of  the  decree  of  the  Vice-Chancellor.  — 
In  this  case  the  onus  of  proof  rests  on  the  defendant  to  make  out 
a  title  to  this  fund  for  her  own  benefit.  The  words,  "  well  know- 
ing," which  occur  in  this  bequest,  and  others  of  a  like  signification, 
have  frequently  been  held  to  create  a  trust,  and  we  submit  that 
they  do  so  in  the  present  case.  It  is  said,  however,  that,  in  order 
that  such  an  effect  may  be  given  to  them,  the  objects  of  the  trust 
must  be  certain,  which  they  are  not  here.  The  fallacy  of  this 
argument  lies  in  confounding  cases  where  a  party  has  been  claim- 
ing against  the  trustee,  with  the  present  case  where  the  question 
is  simply  one  of  construction ;  namely,  whether  Sarah  Penny  is  or 
is  not  a  trustee.  If  a  trust  is  declared  for  purposes  undefined,  or 
which  partially  fail,  the  trustee  cannot  take  the  estate  for 
his  own  benefit,  *  but  there  will  be  a  resulting  trust  for  the  *  550 
next  of  kin.  Looking  at  the  whole  of  the  will,  it  is  impos- 
sible to  suppose  that  the  testatrix  meant  that  Sarah  Penny  should 
have  this  residue  beneficially ;  there  is  nothing  to  indicate  bounty 
beyond  the  words  of  gift  themselves,  and  the  effect  of  the  Statute 
1  Will.  4,  c.  40,  has  been  to  make  it  obligatory  on  executors  to 
show  a  clear  intention  on  the  part  of  the  testator  that  they  should 
take  undisposed  of  residue  for  their  own  use.  The  gift  to  Sarah 
Penny  for  her  trouble  as  executi*ix  militates  against  the  claim  she 
now  sets  up.  Our  contention  then  is  shortly  this :  the  question 
being  one  of  intention,  we  say  that  the  testatrix  did  not  intend  to 
give  the  defendant  this  property  beneficially,  but  as  a  trustee  for 
purposes  not  disclosed,  and  which  cannot  be  now  ascertained,  thus 
raising  a  resulting  trust  for  the  next  of  kin.     At  all  events,  there 

(a)  Reported  3  De  6.  &  S.  525. 
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is  now  an  opportunity  given  for  showing  these  purposes,  if  they 
can  be  shown,  under  the  decree  appealed  from.  With  regard  to 
the  four  paper  writings,  we  submit  that  the  plaintiffs  are  entitled 
to  refer  to  them  for  the  purpose  of  discovering  whether  there  was 
any  contract  which  would  render  the  trust  inoperative, '  and  so 
create  a  resulting  trust  in  favour  of  the  plaintifib.  (a) 

The  following  cases  were  referred  to  and  commented  on  by  the 
plaintiffs'  counsel  in  the  course  of  their  alignment :  Foster  v. 

•  

*  551  Munty  (6)  New  stead  v.  Johnston^  (c)  *  Bachfield  v.  Care- 
lesSy  (rf)  Dvke  of  Rutland  v.  Duchess  of  Rutland^  (e)  White 
V.  Evans,  (g-)  Mordaunt  v.  Bussey,  (A)  Morice  v.  The  Bishop  of 
Durham^  (i)  Dawson  v.  Clark,  (Jc)  Parsons  v.  Baker,  (/)  Gfibbs  v. 
Rumsay,  (m)  Gladding'  y.Yapp,  (n)  Whittaker  Y.Tatham,(o^  Fowl- 
er  V.  Garlike,  (/?)  Ray  v.  Adams,  (y)  JEllis  v.  Selby,  (r)  Wood  v. 
Coz,  («)  Stvbhs  V,  Sargon,  (f)  Williams  v.  Kershaw,  (u)  Andrew 
V.  Andrew,  (y)  BardsweU  v.  BardsweU,  (m?)  Love  v.  Gaze,  (x)  The 
Mayor,  Aldermen,  and  Burgesses  of  Gloucester  v.  Wood,  (jf)  Mapp 
V.  Elcock.  (z) 

Mr.  Bethell,  Mr.  J.  Russell,  and  Mr.  Hislop  Clarke,  for  Sarah 
Penny,  and  in  support  of  the  appeal.  —  We  contend  first,  that  the 
four  paper  writings  ought  to  be  rejected  for  the  purpose  of  this 
suit.    If  they  are  rejected  the  case  is  reduced  to  the  point,  whether 

• 

(a)  It  will  be  seen  from  the  judgment  that  the  point  of  the  admissibility  of 
these  documents  did  not  ultimately  call  for  any  decision  from  the  Court.  It 
may,  however,  be  well  to  mention  that  the  following  cases,  were  cited,  and 
referred  to  as  bearing  upon  it :  Adlington  v.  Cann,  3  Atk.  141 ;  Muckleston  v. 
Brown,  6  Ves.  52 ;  Strickland  v.  Aldridge,  9  Yes.  516 ;  Edwards  v.  Pike,  1 
Eden,  267 ;  Boson  v,  Statham,  1  Eden,  508 ;  Podmore  v.  Grunning,  5  Sim.  485 ; 
7  Sim.  644. 

(6)  1  Vem.  473.  (p)  1  Buss.  &  M.  232. 

(c)  2  Atk.  45.  (q)   3  M.  &  K.  237. 

Id)  2  P.  W.  158.  (r)    1  M.  &  C.  286. 

(0  2  P.  W.  209.  («)   2  M.  &  C.  684. 

(g)  4  Yes.  21.  (0    2  Keen,  255 ;  3  M.  &  C.  507. 

(h)  4  Yes.  117.  («)  5  CI.  &  Fin.  111. 

(0   10  Yes.  522.  (»)   1  Coll.  686. 

Ik)  15  Yes.  409 ;  18  Yes.  247.  (ir)  9  Sim.  319. 

(0  18  Yes.  476.  (a?)  8  Beav.  472. 

(m)  2  Y.  &  B.  294.  (y)  3  Hare,  131 ;  S.  C,  1  H.  L.  Cas. 

(n)  5  Madd.  56.  272. 

(o)  7  Bing.  628.  (e)  2  Phil  793. 
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on  the  will,  codicil,  and  memorandum  of  which  probate  has  been 
granted  taken  per  se^  and  having  regard  to  the  Statute  1  Will.  4, 
c.  40,  Sarah  Penny  is  not  entitled  to  take  the  residue  for  her  own 
benefit,  there  being  nothing  to  support  the  allegation  that  she  was 
affected  with  a  secret  trust  under  any  agreement  between  her  and 
the  testatrix.  On  the  general  question,  it  is  clear  that  in  the  present 
case  there  is  an  express  gift  of  the  residue  which  at  once 
distinguishes  it  from  those  cases  *  to  which  alone  the  Act  *  652 
applies  ;  namely,  where  the  only  gift  is  in  the  appointment 
of  the  party  to  be  executor,  and  as  to  which  it  is  now  settled  that 
there  is  no  implication  to  be  derived  from  such  gift  of  an  intention 
that  the  executor  shall  take  beneficially.  Looking  at  the  matter 
in  a  njore  extended  point  of  view,  and  referring  to  the  whole  will 
and  to  the  terms  of  the  gift  of  the  residue,  there  is  nothing  which 
according  to  the  just  rules  of  construction  can  deprive  Sarah  Penny 
of  her  right  to  enjoy  that  residue  for  her  own  benefit.  If  a  gift  is 
made  to  one  on  trust  without  more,  or  on  a  trust  incompletely 
declared,  then  this  Court  regulates  the  ownership,  and  there  will 
be  a  resulting  trust  for  the  neit  of  kin.  Supposing  the  present 
case  cannot  be  brought  within  either  of  these  descriptions,  the 
words  of  direction  on  which  reliance  has  been  placed  become  noth- 
ing more  than  an  expression  of  flourish  attending  a  gift  of  bounty. 
The  only  means  by  which  it  is  seriously  attempted  to  make  out  a 
trust  is  by  reference  to  the  words,  "  well  knowing,"  contained  in 
the  bequest.  Now  to  raise  a  trust  from  such  words  three  things 
are  requisite :  the  words  must  be  imperative,  the  object  indicated 
must  be  certain,  and  the  subject  must  also  be  certain.  Here  both 
the  purpose  is  uncertain  and  the  subject  uncertain,  and  the  conse- 
quence is,  that  the  words  referred  to  can  create  no  trust,  and  if 
they  do  not  do  this  they  produce  a  contrary  effect  in  favour  of  the 
defendant's  claim  to  take  the  residue  for  her  own  benefit.  The 
words  used  do  not  denote  the  end  and  object  of  the  gift,  but  sim- 
ply, by  expressing  a  confidence  in  the  principles  of  action  of  the 
legatee,  explain  the  motives  of  the  testatrix,  just  as  by  way  of  ex- 
ample may  be  found  in  the  cases  of  Curtis  v.  Rippon,  (a) 
Sale  V.  Moore,  (6)  Meredith  v.  *  Heneage,  (c)  Benson  v.  *  568 
Whittam,  (i)  Knight  v.  Boughton,  («)  all  going  to  show 

(a)  6  Madd.  434.  (d)  5  Sim.  22. 

(6)  1  Sim.  584.  (e)  11  CI.  &Fin.  513. 

(c)  1  Sim.  542 ;  10  Price,  230. 
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that  words  creating  a  moral  obligation  do  not  raise  a  legal  one. 
On  the  whole  we  submit  that  the  decision  of  the  Vice-Chancellor 
was  wrong,  and  must  be  reversed. 

The  following  cases  were  cited  and  commented  on  by  the  coun- 
sel of  the  defendant  in  addition  to  those  above  noticed,  and  to 
those  cited  on  the  part  of  the  plaintijBfs :  Malim  v.  Keighley^  (o) 
Pratt  v.  Sladden^  (6)  Paice  v.  The  Archbishop  of  Canterbury ^  (c) 
Harlund  v.  Trigg^  (d)  Gary  v.  Cary^  (e)  Cook  v.  Fountain^  (g-) 
Qmmanney  v.  Butcher^  (A)  Eussell  v.  Clowes,  (i) 

The  Solicitor- General  J  in  reply. 

November  7. 

The  Lord  Chancellor,  after  stating  the  facts  of  the  case,  and 
reading  the  clause  of  the  will  above  set  out,  said  :  The  question 
here  is,  whether  the  words  annexed  to  the  residuary  bequest 
amount  to  a  trust,  or  only  denote  the  motive  or  reason  of  the  gift. 

The  same  point  has  very  frequently  occurred,  and  is  the  subject 
of  very  numerous  decisions  ;  and,  considering  the  infinitely  various 
forms  of  expression,  and  the  minute  differences  in  them  to  which 
the  principles  had  to  be  applied,  it  is  not  surprising  that  it  should 
be  difficult  to  reconcile  them  all  one  with  the  other ;  but  I 
*  554  think  the  principles  themselves  are  now  *  sufficiently  cer- 
tain, and  that  the  duty  which  remains  consists  in  the  ap- 
plication of  them  to  the  peculiarities  of  each  case  as  it  arises  ;  I 
therefore  think  that  it  would  be  an  unnecessary  occupation  of  time 
to  go  through  the  long  series  of  cases  in  which  they  have  been  rec- 
ognized. In  the  case  of  The  Corporation  of  Gloucester  v.  Osbom^ 
in  which  I  was  counsel,  and  which  was  argued,  a  few  months 
before  I  left  the  bar,  in  the  House  of  Lords,  those  numerous  deci- 
sions came  under  review,  and  they  will  be  found  collected  in  that 
case  as  reported  in  the  1st  volume  of  the  House  of  Lords  Cases, 
p.  272.  I  shall  therefore  content  myself  with  stating  the  princi- 
ples which  I  deduce  from  the  present  state  of  authority,  and  how  I 
apply  them  to  the  words  of  the  will  in  question,  so  as  to  lead  me 
to   the  conclusion   at  which   I   have    arrived,  referring    to  the 

(a)  2  Ves.  Jr.  333.  (c)  2  Sch.  &  Lef.  173. 

(6)  14  Ves.  198.  (g)  3  Swanst.  586. 

(e)  14  Yes.  364.  (A)  Turn.  &  R.  260. 

(d)  1  Bro.  C.  C.  142.  (i)  2  Coll.  648. 
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judgment  given  in  this  case  in  the  Court  below,  in  which  I  geneiv 
ally  concur. 

I  conceive  the  rule  of  construction  to  be,  that  words  accompany- 
ing a  gift  or  bequest  expressive  of  confidence  or  belief  or  desire 
or  hope,  that  a  particular  application  will  be  made  of  such  bequest, 
will  be  deemed  to  import  a  trust  upon  these  conditions:  first, that 
they  are  so  used  as  to  exclude  all  option  or  discretion  in  the  party  who 
is  to  act,  as  to  his  acting  according  to  them  or  not ;  ^  secondly,  the 
subject  must  be  certain ;  and,  thirdly,  the  objects  expressed  must 
not  be  too  vague  or  indefinite  to  be  enforced. 

With  respect  to  the  first  of  these  conditions,  I  am  of  opinion 
that  there  is  no  doubt  that  the  words,  "  well  knowing,"  used  in  the 
present  case,  are  equivalent  to,  if  not  synonymous  with,  the  ex- 
pression, '^  in  the  fullest  confidence,"  and  that  they  are  used 
in  such  a  manner  as  *  to  exclude  all  option  or  discretion.  *  555 
With  regard  to  the  second  condition,  no  question  exists. 

With  refei*ence  to  the  third  condition,  it  has  been  contended 
that  the  object  is  not  certain,  and  it  has  been  stated,  and  with 
truth,  that  vagueness  in  the  object  is  regarded  as  evidence  that 
no  trust  was  intended  to  be  created,  and  it  has  been  in  effect 
argued,  and  indeed  with  very  great  plausibility,  that  the  words 
which  are  superadded  to  the  bequest  are  merely  expressive  of  the 
testatrix's  fiiU  conviction,  from  her  reliance  on  the  character  of 
Miss  Penny,  that  she  would  make  as  good  use  of  what  was  given 
her  as  of  her  own  property,  and  would  in  fact  dispose  of  it  in  such 
a  way  as  would  further  those  objects  which,  as  the  intimate  friend 
of  the  testatrix,  she  well  knew  that  the  testatrix  was  desirous  of 
promoting.  Specious,  however,  as  this  construction  undoubtedly 
is,  I  am  of  opinion  that  it  is  not  the  true  construction  of  these 
words :  it  is  assimiiing  the  whole  question  to  say  that,  "  views  and 
wishes  "  are  too  vague  to  import  a  ti^ust.  The  fact  that  the  testa- 
trix "  well  knew "  or  believed  that  Miss  Penny  would  dispose  of 
the  property  in  a  manner  in'  accordance  with  the  testatrix's 
views  and  wishes,  of  necessity  implies  that  the  testatrix  assumed 
that  such  views  and  wishes  were  already,  or  would  thereafter, 
either  in  writing  or  verbally,  be  made  known.  There  is,  there- 
fore, nothing  on  the  face  of  the  words  which  necessarily  implies 
what  is  vague  or  indefinite,  as  in  those  cases  where  the  Court  has 

'  See  Williams  v,  Williams,  1  Sim.  N.  S.  858 ;  Bernard  v.  Minshull,  Johns. 
276 ;  Warner  v.  Bates,  98  Mass.  274,  277,  278. 
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held. that  the  uncertainty  of  the  object  has  afforded  evidence  that 
no  trust  was  intended. 

But  suppose  that  it  cannot  be  found  that  the  testatrix  did  in  fact 
ever  make  known  her  views  and  wishes,  or  has  made  them 

*  556   known  in  a  manner  of  *  which  the  Court  cannot  take  judi- 

cial notice :  even  then  it  is  impossible  to  say  that  she  never 
did  express  them  in  writing ;  she  may  have  done  so,  and  the  writ- 
ing may  have  been  lost  or  destroyed,  or  be  incapable  of  receiving 
judicial  notice.  But  it  is  not  necessary  to  argue  this ;  it  is  suffi- 
cient that  the  will  distinctly  indicates  that  Miss  Harley  intended  to 
make  them  known,  or  had  previously  made  them  known,  as  other- 
wise the  legatee  could  not  do  that  which  she,  the  testatrix,  ^'  well 
knew "  the  legatee  would  do ;  namely,  act  in  accordance  with 
them.  There  is  no  real  and  substantial  distinction  between  such 
a  case  and  the  case  of  a  testator  who  gives  all  his  property  to  A. 
on  trust,  but  never  declares  thtft  trust.  In  the  latter  case,  there  is 
the  fact  that  a  trust  notninatim  exists  or  was  intended,  but  the 
objects  are  unknown :  here  is  the  fact  that  views  and  wishes  exist, 
and  the  bequest  is  made  in  confidence  that  they  will  be  accom- 
plished, but  the  objects  are  unknown.  It  is  true  that,  possibly 
the  objects  included  in  such  views  and  wishes  might,  if  known,  be 
too  vague  and  indefinite  to  be  enforced  ;  but  so  might  the  objects 
of  the  trust  nominatimj  if  they  were  known. 

It  is  most  important  to  observe  that  vagueness  in  the  object  will 
unquestionably  furnish  reason  for  holding  that  no  trust  was  in- 
tended, yet  this  may  be  countervailed  by  other  considerations 
which  show  that  a  trust  was  intended,  while  at  the  same  time 
such  trust  is  not  sufficiently  certain  and  definite  to  be  valid  and 
effectual:  and  it  is  not  necessary  to  exclude  the  legatee  from  a 
beneficial  interest  that  there  should  be  a  valid  or  effectual  trust ; 
it  is  only  necessary  that  it  should  clearly  appear  that  a  trust  was 

intended.    Now  this  is  precisely  the  case  witli  the  present 

*  657   bequest.    I  agree  with  the  Vice-Chancellor  in  *  interpreting 

^^  views  and  wishes  "  to  mean  '^  designs  and  desires,"  and 
the  very  expression  of  confidence  that  Miss  Penny  would  make  a 
good  use  and  dispose  of  the  property  in  a  manner  in  accordance 
with  the  testatrix's  designs  and  desires  or  intentions,  appears  to 
me  to  amount  to  a  declaration,  that  Miss  Penny  was  to  hold  the 
property  for  that  purpose,  or  in  other  words,  to  the  same  import, 
upon  trust.  It  seems  to  me  to  be  tantamount  to  a  bequest  upon 
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trust,  and  if  so,  that  is  sufficient  to  exclude  Miss  Penny  .from 
taking  the  beneficial  interest.  Such  views  and  wishes  may  be  left 
unexplained,  such  trust  be  left  undeclared,  but  still  in  such  case  it 
is  clear  a  trust  was  intended,  and  that  is  sufficient  to  exclude  the 
legatee  from  a  beneficial  interest.  Once  establish  that  a  trust  was 
intended,  and  the  legatee  cannot  take  beneficially.  If  a  testator 
gives  upon  trust,  though  he  never  adds  a  syllable  to  denote  the 
objects  of  that  trust,  or  though  he  declares  the  trust  in  such  a  way 
as  not  to  exhaust  the  property,  or  though  he  declares  it  imper- 
fectly, or  though  the  trusts  are  illegal,  still  in  all  these  cases,  as 
is  well  known,  the  legatee  is  excluded,  and  the  next  of  kin  take.^ 
But  there  is  peculiar  effect  in  the  word  "  trust : "  other  expres- 
sions may  be  equally  indicative  of  a  fiduciary  intent,  though  not 
equally  apt  or  clear. 

In  this  case,  however,  we  are  not  left  to  spell  out  a  trust  from 
the  residuary  clause  alone :  the  fact  that,  besides  a  legacy  of 
8000?.  another  legacy  is  expressly  given  to  Miss  Penny  "  in  addi- 
tion for  the  trouble  she  will  have  in  acting  as  executrix,"  clearly 
shows  that  she  was  not  intended  to  take  the  residue  beneficially ; 
because,  if  Miss  Penny  was  to  take  the  whole  residue  beneficially, 
as  the  testatrix  must  be  presumed  to  have  acted  upon  the  belief, 
which  the  fact  warranted,  that  her  estate  was  abundantly 
sufficient  *  to  satisfy  all  the  bequests,  there  could  be  no  object  *  558 
in  taking  out  of  that  residue,  of  which  she  was  to  have  the 
whole,  BOOOL  for  her  trouble:  the  fact  of  the  legacy  riot  only 
strongly  confirms,  but  is  only  consistent  with,  the  hypothesis,  that 
the  whole  residue  was  not  to  be  taken  beneficially.  It  cannot 
be  referable  to  the  trouble  she  would  have  in  the  execution  of 
the  bequests  in  the  will  itself  or  the  proved  codicils,  for,  though 
the  bequests  are  numerous,  not  one  of  them  involves  any  amount 
of  trouble ;  whereas  the  views  and  wishes  of  the  testatrix  to 
which  she  alluded  might  be  such  that  the  carrying  them  into  effect 
might  involve  the  executrix  in  very  difficult  trusts. 

Being  clearly  of  opinion  upon  these  grounds  that  a  trust  was 
intended,  the  question  whether  the  unproved  papers  may  be  looked 
at  in  order  to  prove  the  intention  to  create  a  trust  does  not  arise, 
or,  at  all  events,  it  is  unnecessary  for  me  to  consider  it. 

*  See  2  Story  £q.  jor.  §  1068  b ;  Bernard  v.  Minshull,  Johns.  276; 

[431] 


*  559  CASES  IN  CHANCEBT. 


•559  •MACKENZIE  v.  MACKENZIE. 

1851.    Augoflt  1,  2.    NoTember  7. 

By  a  poflt-nuptial  settlement,  certain  moneys  to  become  payable  on  three  policies 
of  insurance  on  the  life  of  B.  M.  were  vested  in  trust  for  B.  M.  for  life,  and, 
after  her  death,  upon  trust  for  the  appointees  of  B.  M.  In  1821,  R.  M. 
appointed  the  moneys  so  to  become  payable  to  his  executors  and  administra- 
tors. By  an  order,  in  a  suit  instituted  for  the  purpose  of  carrying  into  effect 
the  trusts  of  the  settlement,  it  was  ordered  that  the  trustees  should  relinquish 
the  policies  for  such  a  sum  as  might  be  obtainable  for  the  same  from  the  in- 
surance company,  and  that  the  moneys  so  realized  should  be  inrested,  and 
the  dividends  accumulated  during  the  joint  lives  of  R.  M.  and  B.  M.  B.  M. 
died  in  1847.  On  a  question  being  then  raised  between  the  children  of  the 
marriage  and  the  assignees  in  insolvency,  and  in  bankruptcy  of  R.  M :  Held, 
that  the  effect  of  the  appointment  was  to  make  the  property  part  of  the  per- 
sonal estate  of  R.  M. 

The  effect  of  a  settlement  by  deed,  limiting  property  to  the  executor  or  adminis- 
trator of  the  settlor,  is  to  make  such  property  subject  to  the  disposition  of  the 
settlor  by  will,  or  to  be  dealt  with  under  the  Statute  of  Distributions.* 

This  case  came  before  the  Lord  Chancellor  on  appeal  from  an 
order  of  the  late  Yice-Chancellor  of  England,  made  on  a  petition 
presented  by  certain  parties,  being  the  children  of  Roderick  and 
Barbara  Mackenzie,  who  claimed  to  be  entitled  to  the  proceeds 
derived  from  the  sale  of  certain  policies  of  assurance  npon  the  life 
of  R.  Mackenzie  under  a  deed,  by  which  he  settled  the  policies 
upon  certain  trusts  hereafter  mentioned,  and  by  which  order  it  was 
directed  that  the  proceeds  should  be  invested  as  therein  mentioned, 
the  interest  to  accumulate  till  the  death  of  R.  Mackenzie,  the  settlor. 
The  material  facts  were  the  following. 

R.  Mackenzie  made  a  post-nuptial  settlement  in  the  year  1810 
of  the  moneys  to  become  payable  under  three  policies  of  life  insur- 
ance, upon  trust  for  Barbara  Mackenzie  his  wife  for  life,  and  after 
her  decease  upon  trust  for  his  appointees,  and  in  default  of  appoint- 
ment, in  trust  for  the  children  of  the  marriage,  and  he  thereby 
covenanted  to  keep  the  policies  on  foot.  It  may  be  here  men- 
tioned that  R.  Mackenzie  had  become  bankrupt  in  1809, 
*  560  and  *  obtained  his  certificate,  and  that  his  assi^ees  under 
that  bankruptcy  had  renounced  the  policies  before  the  date 
of  the  settlement. 

>  See  1  Jarman  Wills  (3d  f^ng.  ed),  44;  2  ih.  107 ;  Long  v.  Watkinson,  17 
Beav.  471. 
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In  the  year  1821,  B.  Mackenzie  appointed  by  deed  that  the 
moneys  so  payable  under  the  policies  should,  after  the  decease  of 
B.  Mackenzie,  be  made  over  to  his  executors  and  administrators. 
A  suit  was  instituted  for  carrying  into  effect  the  trusts  of  the 
settlement,  and  to  preserve  the  rights  and  interests  of  all  parties. 
By  an  order  made  in  that  suit,  dated  10th  May,  1821,  it  was  ordered 
that  the  trustees  should  relinquish  the  policies  at  such  sums  as 
might  be  obtainable  for  the  same  from  the  Insurance  Office,  and 
that  after  certain  payments  the  money  to  be  obtained  should  be 
paid  into  the  bank  to  the  credit  of  the  cause  and  invested,  and  the 
dividends  accumulated  during  the  joint  lives  of  the  husband  and 
wife.     This  order  was  carried  into  effect. 

B.  Mackenzie  died  in  the  year  1847,  having  had  several  children 
by  R.  Mackenzie,  some  of  whom  were  still  living.  In  the  year 
1828,  about  seven  years  after  the  appointment,  R.  Mackenzie  took 
the  benefit  of  the  Act  for  the  Relief  of  Insolvent  Debtors.  In  the 
year  1845,  he  became  bankrupt  a  second  time,  and  obtained  his 
certificate.  In  March,  1850,  the  children  presented  a  petition, 
praying  that  it  might  be  declared  that  they,  who  were  next  of  kin 
at  the  date  of  the  appointment,  were  entitled  to  the  fund  in  equal 
shares,  and  for  payment  accordingly,  or  otherwise  that  the  fimd 
might  be  accumulated  till  the  death  of  their  father. 

An  order  was  made  on  this  petition  in  April,  1860,  whereby  it 
was  ordered  that  the  fund  should  be  accumulated  till  the  death  of 
the  father.  The  assignees  under  the  second  bankruptcy 
now  appealed  against  that  *  order ;  and  the  provisional  *  561 
assignee  under  the  insolvency  not  having  been  served  with 
the  petition  of  the  children  presented  another  petition  praying  that 
the  last-mentioned  order  might  be  discharged,  and  for  payment  of 
the  fund  to  himself  as  such  provisional  assignee  ;  and  this  petition 
came  on  for  hearing  before  the  Lord  Chancellor,  together  with  the 
appeal  of  the  assignees  in  bankruptcy. 

Mr.  Bolt  and  Mr,  Osborne^  for  the  assignee  under  the  insolvency. 
The  question  is,  who  is  intended  under  the  limitation  to  the  execu- 
tors of  a  living  person.     We  submit  that  an  appointment  by  a  man 
to  his  own  executors  is  an  appointment  to  himself.    Holloway  v. . 
Clarksofij  (a)  Morris  v.  Howes,  (6)     It  is  clear  that  the  next  of 

(a)  2  Hare,  521.  (6)  4  Hare,  699. 
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kin  is  not  intended  under  the  words  '^executors."   Daniel  v. 
Dudley  J  (a)  AUorney-Oeneral  v.  MaUcin.  (6) 

Mr.  Follettj  for  the  assignees  under  the  bankruptcy,  submitted 
that  the  appointment  must  be  read  as  if  made  at  the  time  when 
the  instrument  creating  the  power  was  made,  and  that  either  the 
power  was  well  executed  and  was  tantamount  to  an  assignment  to 
the  bankrupt  himself,  or  if  not  well  executed,  it  passed  to  his  as- 
signees by  the  4:9th  section  of  1  &  2  Yict.  c.  110.  He  also  referred 
to  Barford  v.  Street,  (c) 

The  Solicitor -General  J  for  the  children,  and  in  support  of  the 
order  of  the  Vice-Chancellor.  —  Under  the  limitation  to  executors 
and  administrators  there  will  either  be  created  a  trust  for  the  next 
of  kin  of  R.  Mackenzie  at  his  death,  or  the  property  in 
*562  question  will  *  become  part  of  the  personal  estate  of  R. 
Mackenzie  at  his  death,  and  be  therefore  administered  as 
his  assets  at  that  time.  In  the  determination  of  this  question  it 
is  clear  that  creditors,  after  the  certificate  obtained  in  bankruptcy, 
must  be  interested.  Jenney  v.  Andrews,  (d)  The  cases  of  Bridge 
V.  Abbotj  (e)  Palin  v.  HUh  (^g')  and  Buhner  v.  Jay  (A)  show  that 
the  words  ^^  executors  and  administrators  "  may  be  construed  next 
of  kin,  and  that  to  ascertain  their  meaning  the  whole  deed  must 
be  looked  at. 


Mr.  M.  Clarke  y  for  B.  Mackenzie  and  in  support  of  the  order  of 
the  Vice-Chancellor,  cited  Sanders  v.  Franks  (f)  and  Meryon  v. 
CoUett.  (A) 

Mr.  Campbell  appeared  for  the  trustees  of  the  settlement. 

Mr.  Bolty  in  reply. 

[The  Lord  Chancellor  referred  to  Williams  on  Executors, 
p.  988,  note  (Z).  ] 

(a)  1  Fhil.  1.  (d)  6  Madd.  264. 

(6)  2  PhiL  64.  (e)   3  Bro.  C.  C.  224. 

(c)   16Ve8.  136.  {g)  1  M.  &  K.  470. 

(A)  4  Sim.  4S;  S.  C,  8  M.  &  K.  197. 
(0  2  Madd.  147.  (k)  8  Beav.  386. 
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The   Lord  Chancellor,  after  stating  the   facts  of  the  case, 
proceeded  as  follows  :  — 

Upon  the  circumstances  which  I  have  stated  four  questions  arise : 
first,  whether  the  next  of  kin  are  designated  by  the  appointment; 
or  second,  whether  this  is  an  appointment  to  the  executors  or  ad- 
ministrators beneficially ;  or  third,  whether  the  efiect  of  the  ap- 
pointment is  to  make  this  property  a  part  of  the  personal 
estate  of  the  husband ;  and  fourth  (if  the  last  *  is  the  true  *  563 
view),  whether  the  property  passes  presently  to  the  hus- 
band's assignees. 

I  am  of  opinion  that  the  next  of  kin  of  the  husband  are  not  des- 
ignated by  the  appointment,  nor  are  the  executors  or  administrar 
tors  to  take  beneficially,  but  that  the  effect  of  the  appointment  is 
to  /nake  this  property  a  part  of  the  personal  estate  of  the  husband. 
The  authorities  fully  establish  that  the  effect  of  a  settlement  by 
deed,  limiting  property  to  the  executor  or  administrator  of  the  set- 
tlor, is  to  make  such  property  subject  to  the  disposition  of  the  set- 
tlor by  will,  or  to  be  dealt  with  under  the  Statute  of  Distributions. 
The  authorities  to  that  effect  are  Attorney^  General  v.  Malkin  (ji)^ 
Daniel  v.  Dudley^  (b)  Hames  v.  HameSj  (c)  Palin  v.  Hilh^  (d) 
Collier  v.  Squire^  (e)  and  Holloway  v.  Clarkson;  (g-)  and  the 
case  of  Holloway  v.  Clarkson  further  shows  that  the  settlor,  in 
such  cases,  has  a  present  control  over  the  property  settled  for  his 
own  benefit,  or,  in  other  words,  the  settlor  has  as  unlimited  a 
power  of  disposition  as  he  had  before  the  settlement.  It  is  true 
that  in  Palin  v.  Hillsj  (d)  and  Bulmer  v.  Jay^  (Ji)  the  words 
"  executors  and  administrators  "  have  been  held  to  designate  the 
next  of  kin ;  but  the  decision  in  these  cases  depended  on  special 
circumstances,  which  clearly  do  not  resemble  the  circumstances  of 
the  present  case.  It  is  true  also  that  in  other  cases,  such  as  Sar^ 
ders  V.  Franks^  (i)  the  executors  or  administrators  have  been  held 
to  take  beneficially ;  but  it  was  so  held  by  force  of  the  words  "  for 
their  own  use  and  benefit,"  which  do  not  occur  here.  The 
natural  meaning  of  the  words  "  a  gift  to  the  executors  or  *  ad-    *  564 

(a)  2  PhiL  64.  («)  3  Russ.  467. 

(b)  1  PhiL  1.  (g)  2  Hare,  621. 

(c)  2  Keen.  646.  (A)  3  M.  &  K.  197. 

(d)  1  M.  &  K.  470.  (i)  2  Madd.  147. 

[  435  ] 


*  564  CASES  IN  GHANCEBT. 

ministrators "  does  not  import  a  gift  to  the  next  of  kin  even 
indirectly  through  the  medium  of  the  executory  or  adminis- 
trators, and  there  is  commonly  a  far  greater  probability  that  when 
a  person  limits  property  to  his  own  executors  or  administrators,  he 
means  it  to  form  a  part  of  and  to  follow  the  destination  of  his  "per- 
sonal estate,  than  to  be  given  absolutely  to  his  next  of  kin ;  for  the 
usual  purposes  accomplished  by  giving  it  to  his  next  of  kin  are 
accomplished  by  causing  it  to  form  part  of  his  general  personal 
estate,  in  case  he  does  not  afterwards  choose  expressly  to  give  it 
away  from  the  next  of  kin ;  and,  at  the  same  time,  if  he  adopts  a 
mode  of  limitation  hy  which  he  causes  it  to  form  part  of  his  gen- 
eral personal  estate,  he  thei*eby  reserves  to  himself  that  power  of 
giving  it  to  whomsoever  he  chooses,  which  it  is  natural  for  him  to 
wish  to  possess.  There  is,  indeed,  one  purpose  not  answered  by  the 
limitation  which  makes  the  property  part  of  his  personal  estate, 
which  is  effected  by  a  limitation  in  a  deed  to  the  next  of  kin,  alid 
that  is,  to  secure  the  property  to  his  next  of  kin  against  subsequent 
creditors;  but  that  is  not  an  honest  purpose,  and  therefore  not  an 
object  to  be  implied  or  to  be  conjecturally  imputed.  Again,  as  it 
has  been  observed  in  another  case,  it  is  extremely  improbable  that 
a  person  should  give  his  property  to  his  administrator  beneficially 
when  it  is  unknown  and  uncertain  who  may  claim  to  be  his  admin- 
istrator, and  who  might  be  a  small  creditor.  The  words  naturally 
import,  and  the  presumable  intention  in  such  cases  is,  that  the 
property  should  go  to  the  executors  or  administrators  to  be  applied 
by  them  as  part  of  the  general  personal  estate  imder  the  will  or  the 
Statute  of  Distributions,  as  the  case  may  be,  subject  of  course  to 
payment  of  debts ;  and  as  this  property  forms  part  of  the  hus- 
band's personal  estate,  so  it  appears  clear  that  it  passes  to  his 

assignees. 
*665       *In  deference,  however,  to  the  decision  of  the  C!ourt 

below,  I  have  thought  it  advisable  to  consider  on  what 
grounds  the  claim  of  the  assignees  could  have  been  allowed  to  be 
obstructed.  The  assignees  would  have  been  entitled  to  the  fund  in 
question,  if  it  had  been  the  identical  fund  settled  and  the  settlor 
had  afterwards  appointed,  instead  of  the  fund  being  a  substitution 
for  moneys  which  would  have  been  payable  at  the  settlor's  death 
under  policies  of  assurance,  for  it  appears  from  HoUoway  v.  dark- 
son  (a)  that  in  that  case  the  settlor  after  the  death  of  the  wife 

(a)  2  Hare,  521. 
[486] 


MACKENZIE  V.  MACKENZIE.  *  565 

might  have  required  immediate  payment  to  be  made  to  himself.  As 
the  case  standQ,  however,  it  has  been  contended  that  the  Court  can- 
not determine  to  whom  the  fund  belongs  till  the  death  of  the  settlor, 
the  time  when  the  money  would  have  been  receivable  if  the  cove- 
nant in  the  settlement  had  been  fulfilled  by  keeping  up  the  policies. 
As  regards  the  children,  I  think  they  must  be  placed  in  a  position 
in  relation  to  this  fund  as  nearly  approaching  their  position  with 
regard  to  the  original  fund  as  may  be.  This  n^ight  be  very  impor- 
tant to  them,  as  it  is  possible  that  before  the  death  of  the  settlor 
he  might  pay  all  his  creditors  in  full,  and  in  that  case  the  children 
might  become  entitled  to  the  fund,  as  they  might  have  been  enti- 
tled to  the  original  fund.  It  is  proper,  therefore,  to  consider  what 
would  have  been  the  position  of  the  children  even  as  regards  the 
original  fund.  The  policies  might,  after  the  appointment,  have 
been  sold  by  the  settlor  as  part  of  his  personal  estate,  and  what 
he  might  sell  the  assignees  would  be  enabled  to  claim.  The  chil- 
dren have  no  interest  entitling  them  to  resist  the  claim  of  the  as- 
signees. In  the  first  place  the  children  have  no  such  interest 
under  the  limitation  to  them  in  default  of  appointment. 
They  never  had  a  *  vested  interest  under  that  limitation,  *  566 
inasmuch  as  the  very  subject  of  the  settlement  was  necessa- 
rily a  thing  only  existing  inchoately,  and  even  the  executory  inter- 
est which  they  took  under  the  limitation  in  default  of  appointment, 
was  annihilated  by  the  appointment.  Nor  have  the  children  such 
an  interest  as  I  have  before  mentioned  as  next  of  kin  of  the  settlor 
irrespective  of  any  limitation  in  tlie  settlement ;  regarded  in  this 
light,  their  claim  as  next  of  kin  is  a  mere  hope  or  chance  of  suc- 
cession. In  this  respect  they  have  only  a  possibility,  or  less  than 
what  is  technically  termed  a  legal  possibility,  of  an  interest  deriv- 
able through  their  father,  and  not  an  interest  capable  of  being  set 
up  as  an  independent  interest.  Nor  have  they  an  interest  as  next 
of  kin  under  the  settlement  by  means  of  the  appointment.  It  may 
be  urged  indeed  that  the  effect  of  the  appointment,  as  regards  the 
destination  of  the  property,  is  to  give  the  original  fund  to  such  per- 
son or  persons  as  shall  be  entitled  to  the  settlor's  personal  estate 
at  his  death,  either  under  his  will  or  under  the  Statute  of  Distribu- 
tions, as  the  case  may  be ;  that  the  children  are  of  the  class  so 
contingently  entitled ;  that  they  have  an  interest  under  a  limita- 
tion as  opposed  to  that  mere  hope  or  chance  of  succession  which 
they  have  as  next  of  kin  in  respect  of  the  general  personalty  of 
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their  father  independent  of  any  limitation;  that  the  subject  of 
that  hope  or  chance  has  only  an  ideal  potential  existence,  for 
whether  the  father  will  have  any  general  personalty  at  the  time  of 
his  death  is  a  matter  of  perfect  uncertainty,  and  no  act  is  done  to 
secure  the  existence  of  such  personalty,  nor  is  any  act  done  to  con- 
fer upon  them  an  interest  in  such  personalty,  even  if  it  should 
exist. 

But  it  may  be  said  that  the  original  ftind  in  que'stion  has 

*  567    an  actual,  though  only  an  inchoate,  existence,  *  and  not  a 

mere  ideal  potential  existence ;  that  an  act  has  been  done 
to  secure  its  existence ;  that  it  inchof^tely  exists  as  a  fund  tied  up 
till  the  settlor's  death,  and  then,  at  least,  if  the  policies  are  not 
before  vacated,  the  fund  will  certainly  form  part  of  his  personal 
estate  by  virtue  of  an  express  limitation,  and  the  children  will 
take  if  they  survive,  unless  the  property  shall  by  will  be  given  away 
from  them ;  that  though  they  have  no  vested  interest,  yet  their 
interest  is  as  certain  to  take  effect  in  possession  as  that  of  the  ap- 
pointees under  a  revocable  deed,  except  so  far  as  the  liability  to 
the  debts  of  the  intestate  is  concerned,  a  liability  which  does  not 
prevent  a  legatee  from  having  even  a  vested  interest,  and  therefore 
cannot  prevent  the  next  of  kin  in  a  case  of  this  kind  from  taking 
an  intei*est ;  and  that  in  such  cases  the  children,  long  before  the 
existence  of  the  claim  of  creditors,  may  have  ventured  to  marry, 
and  have  founded  families  in  dependence  upon  an  interest  like  this. 
These  arguments,  however,  do  not,  nor  does  any  other  which  has 
been  suggested  or  which  occurs  to  me,  show  that  the  children  take 
any  interest  technically  and  properly  speaking  under  the  appoint- 
ment. The  fact  is,  that  the  effect  of  the  appointment  is  to  add 
the  money  to  the  husband's  personal  estate  in  the  first  instance  in 
the  hands  of  his  executors  or  administrators,  and  when  in  the 
hands  of  his  executors  or  administrators  it  then  becomes  subject  to 
the  operation  of  any  testamentary  disposition  of  it,  or  in  default 
of  tliat  to  the  operation  of  the  Statute  of  Distributions.  The  pei^ 
sons  who  take  it  beneficially  do  not  take  as  purchasers  under  the 
instrument  by  which  the  property  becomes  added  to  his  personal 
estate.  They  are  not  like  the  objects  of  a  limitation  particularly 
designated  by  that  instrument ;   they  have  only  the  hope  or  chance, 

whatever  it  may  amount  to,  of  becoming  entitled  to  the  prop- 

*  668    erty,  or  some  part  of  it,  not  under  that  *  instrument,  but 

under  the  will  or  intestacy,  as  the  case  may  be.    The  cbil- 
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dren  then  having  no  interest,  properly  speaking,  under  the  settle- 
ment or  the  appointment,  the  husband,  after  the  death  of  the  wife, 
could  have  sold  the  policies  to  the  insurance  office,  or  the  assignees 
might  have  sold  them,  and  would  have  been  entitled  to  the  proceeds. 
But,  in  fact,  thej  have  been  sold,  and  consequently  those,  who  are 
now  entitled  to  the  settlor's  interest,  are  entitled  to  the  fund  which 
has  arisen  &om  the  sale. 

The  order  of  the  Vice-Chancellor  must,  therefore,  be  discharged 
with  costs,  and  the  fund  must  be  carried  over  to  the  accoimt  of  the 
estate  of  Roderick  Mackenzie,  with  liberty  to  apply. 


ROWLAND  V.  WITHERDEN. 

1861.    February  11,  12.    November  8. 

. 
Id  a  suit  where  one  of  three  defendants  had  been  examined  by  the  plaintiff,  and 

the  bill  on  that  account  dismissed  as  against  him,  a  decree  was  nevertheless 

made  against  the  other  two  defendants,  the  Court  holding  that  in  order  to 

obtain  the  relief  prayed  against  the  two,  a  decree  against  the  third  also  was 

not  necessary.^ 

Whether  since  the  Act  6  &  7  Vict.  c.  85,  a  decree  can  be  made  against  a  de- 
fendant who  has  been  examined  as  a  witness  in  the  suit,  gucsre.* 

Trustees  of  stock  sold  it  out  and  committed  the  proceeds  to  their  solicitor  for 
investment  by  whom  it  was  misapplied  and  lost :  Heldf  that  the  trustees  were 
liable  for  a  breach  of  trust,  and  that  the  cestuis  que  trust  were  entitled  to 
relief  against  both  the  trustees  and  the  solicitor,  and  that  they  might  sue 
either  the  trustees  alone,  or  the  trustees  joindy  with  the  solicitor.^ 

• 

This  was  an  appeal  by  the  plaintiffs  against  a  decision  of  the 
late  Vice-Chancellor  of  England,  dismissing  a  bill  filed  by  Mrs. 
Rowland  and  her  children,  against  the  defendants  Witherden,  Mor- 
peth, and  Jenner,  the  two  former  being  trustees  of  certain  stock,  in 
which  the  plaintiffs  were  respectively  interested,  and  the  defendant 
Jenner  having  acted  as  their  solicitor  in  dealing  with  a  portion  of 
that  stock. 

'  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  886  in  note ;  Palmer  v.  Van  Doren,  2  Edw. 
Ch.  192 ;  Bradley  v.  Root,  6  Paige,  633 ;  Pingree  v.  Coffin,  12  Gray,  288. 

'  See  Harford  v.  Rees,  9  Hare,  App.  Ixx.,  cited  post,  572  in  note. 

'  See  3  Lead.  Cas.  in  Eq.  (8d  Am.  ed.)  [718]  430,  and  notes  to  Townley  v. 
Sherborne,  and  Brice  v.  Stokes. 
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*  569       *  In  1838,  the  trustees  sold  out  so  much  of  the  stock  as 

produced  11152.,  and  they  paid  that  sum  to  the  defendant 
Jenner,  for  the  purpose  of  its  being  invested  on  mortgage :  Jenner, 
however,  misapplied  the  money,  and  never  made  the  intended  in- 
vestment. Of  this  misapplication  by  Jenner,  the  other  defendants 
had  no  notice  until  April,  1847 ;  but  up  to  that  time,  they  were 
led  by  Jenner  to  believe  that  he  had  made  the  investment  accord- 
ing to  his  duty  and  representations ;  and  Jenner  made  remittances 
to  Mrs.  Rowland,  as  for  interest  received  by  him  in  respect  of  the 
investment  which  he  professed  to  have  made.  In  April,  1847,  the  • 
non-payment  of  the  interest  on  the  sum  supposed  to  be  invested, 
and  other  circumstances,  induced  inquiry,  which  led  to  the  dis- 
covery that  Jenner  had  misapplied  the  money.  Upon  this  discovery, 
the  defendants,  Witherden  and  Morpeth,  endeavoured  to  obtain  pay- 
ment or  security  from  Jenner,  but  before  either  was  obtained,  and 
in  February,  1848,  the  present  suit  was  instituted  against  the 
trustees  and  Jenner. 

The  bill  prayed  that  the  stock  sold  out  might  be  replaced,  or  if 
more  beneficial  to  the  plaintiffs,  that  the  produce  might  be  paid  and 
invested,  that  the  remainder  of  the  stock  might  be  transferred  into 
the  name  of  the  Accountant-General  in  trust  in  the  cause,  that  an 
account  might  be  taken  of  what  was  due  for  interest  to  Mrs.  Bow- 
land,  and  that  new  trustees  might  be  appointed  in  the  place  of  the 
defendants,  Witherden  and  Morpeth. 

In  the  course  of  the  proceedings  in  the  cause,  the  plaintifis 
thought  fit  to  examine  Jenner  as  a  witness ;  and  upon  the  hearing, 
the  yice-Chancellor  dismissed  the  bill  as  against  all  the  defend- 
ants, upon  the  ground  that  in  consequence  of  having  ex- 

*  570    amined  the  defendant  *  Jenner,  the  plaintiffs  could  have  no 

relief  against  him,  and  therefore  none  against  the  other  de- 
fendants.   The  plaintiffs  now  appealed  from  this  decision. 

Mr.  Beihell  and  Mr,  Jervis,  in  support  of  the  appeal,  submitted 
that  the  examination  of  J^enner,  and  the  consequent  inability  of 
the  plaintiffs  to  obtain  a  decree  against  him,  could  not,  in  such  an 
instance  as  the  present,  operate  as  a  release  to  the  other  defendants ; 
that  it  was  the  case  of  Champion  v.  Champion^  (a)  which  misled 
the  Yice-Ghancellor,  his  Honor  not  remarking  the  distinction, 

• 

(a)  16  Sim.  101. 
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• 

that  there  the  relief  sought  depended  on  the  taking  of  certain  ac- 
counts which  could  not  be  taken  in  the  absence  of  the  defendant 
who  had  been  examined  by  the  plaintiff  and  therefore  released, 
whereas,  in  the  present  case,  although  the  plaintiffs  had  a  right  to 
make  Jenner  a  party,  yet  they  might  have  originally  proceeded 
without  him,  Ling"  v,  Colman^  (a)  or  might,  when  he  was  a  party, 
have  dismissed  their  bill  against  him  at  any  time  previously  to  the 
hearing ;  that  the  case  of  Thompson  v.  HarrUon^  (V)  which  might 
be  cited  on  the  other  side,  was  quite  different  from  the  present. 

Mr.  Stuart  and  Mr.  O.  W.  Collins j  for  the  defendants. — We 
submit  that  the  decision  of  the  Yice-Ghancellor  is  right.  The  suit 
might  no  doubt  have  been  framed  without  making  Jenner  a  party, 
but  not  having  been  framed  on  that  plan,  and  Jenner  being  a  party, 
the  plaintiffs  cannot  now  entirely  change  their  mode  of  asking 
relief.  Common  sense  and  justice  are  in  favour  of  holding  them 
bound  to  abide  by  .the  course  they  have  chosen.  The  trustees 
would  naturally  take  a  very  different  line  of  defence,  finding 
themselves  co-defendants  *  with  Jenner,  who  was  the  party  *  671 
actually  guilty,  from  what  they  would  have  done  had  he  not 
been  made  a  defendant.  We  rely  on  the  decision  in  Champion  v. 
Champion^  (c)  as  being  in  itself  right,  and  as  ruling  the  present 
case.  [They  referred  to,  and  commented  on,  the  82d  order  of  the 
26th  August,  1841,  and  on  the  cases  of  Ooold  v.  0*Keeffe,  (d) 
Bemal  v.  Donegal^  (e)  FusseU  v.  Elwin^  (jg)  Attorney- General  v. 
Dew.  (A)  On  the  question  of  the  liability  of  the  trustees  generally, 
they  cited '^ocon  v.  Bacon,  (i)  Munch  v.  Cockerelly  (Je)  Graham  v. 
Steuart.  (l) 

Mr.  Bethelljin  reply.  —  The  cases  relied  upon  on  the  other  side, 
all  proceed  on  the  impossibility  of  making  a  decree  against  the 
remaining  defendants  in  the  absence  of  the  party  discharged  :  they 
do  not  apply  to  the  present  case,  where  the  suit  is  so  framed,  that, 

(a)  10  Beav.  370.  (g)  7  Hare,  29. 

lb)  1  Cox,  844.  (h)  8  De  6.  &  S.  488 ;  }8  Jur.  1066. 

(c)  16  Sim.  101.  (0   5  Ves.  381. 

(d)  Beat.  856.  (A;)  5  M.  <&  C.  178. 
(«)  .3  Dow,  138. 

(Q  Before  the  Court  of  Sessions  in  Scotland,  and  reported  8  Deas  &  Ander- 
son, 607. 
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on  the  bill  as  it  stands,  the  Court  can  make  a  decree  against  the 
trustees  alone  in  the  absence  of  Jenner. 

The  Lord  Chancellor,  at  the  conclusion  of  the  argument,  ex- 
pressed himself  satisfied  that'  the  trustees  had  incurred  liability, 
but  reserved  his  judgment  on  the  point  of  practice,  observing, 
however,  that  there  was  a  clear  distinction,  as  pointed  out  by  Mr. 
Bethell,  between  the  present  case  and  the  cases  of  Thompson  v.  Har- 
rison^ (a)  Bemal  v.  Donegal^  (fe)  and  Champion  v.  Champion,  (c) 

The  Lord  Chancellor,  afker  referring  to  the  facts  of  the  case 

as  above  stated,  proceeded  as  follows :  — 
*  572       *  It  has  been  decided  in  several  cases,  that  a  plaintiff, 

by  examining  a  defendant  as  a  witness  as  to  matters  in  which 
that  defendant  is  interested,  precludes  himself  from  a  decree  against 
him  IGoold  v.  G'Keeffe^(d)  Nightingale  v.  Dodd,  (e)  Champion 
V.  Champion^  (§•)  Bemal  v.  Donegal,  (A)  Thompson  v.  Harrison,  (i) 
.  Attorney- General  v.  I)ew;(k)]  and  the  reason  of  this  is,  as  stated 
by  Lord  Hardwickb  in  Nightingale  v.  JDodd,  that  if  an  adverse 
decree  were  allowed  to  be  taken  against  a  defendant  after  being 
examined,  it  would  be  a  great  temptation  to  defendants  to  forswear 
themselves.  As  to  the  effect  however  of  the  Statute  6  &  7  Vict, 
c.  85,  which  provides  that  the  defendant  in  equity  may  be  examined 
by  the  plaintiff  and  that  his  interest  shall  not  be  a  just  exception 
to  his  testimony,  it  remains  to  be  considered,  as  justly  remarked 
in  Mr.  Headlam's  edition  of  Daniell's  Chancery  Practice,  page  851, 
whether  not  only  will  the  evidence  of  the  defendant  be  admissible, 
but  whether  also  a  decree  may  not  be  made  against  him,  notwith- 
standing he  has  been  examined  as  a  witness.^  The  effect  of  this 
statute  does  not  appear  to  have  been  adverted  to  in  the  case  of 
Attorney- General  v.  Dew,  (*)  nor  was  it  noticed  in  the  argument 
before  me.     Whether  Mr.  Headlam's  view  is  correct  or  not,  I  do 

(a)  1  Cox.  344.  {g)  16  Sim.  101. 

(6)  3  Dow.  133.  (;*)  8  Dow,  183. 

(c)   15  Sim.  101.  (t)   1  Cox,  344. 

((Q  Beat.  356.  {k)  3  De  G.  &  S.  488 ;  13  Jur.  1066. 

(tf)  2  Amb.  583. 

'  In  Harford  v.  Rees,  9  Hare.  App.  Ixx.,  it  was  decided  that  the  plaintiff  may, 
since  the  Statute  14  &  15  Vict,  c  99.  examine  as  a  witness  a  defendant  in  a  suit 
in  equity  without  prejudicing  his  right  to  a  decree  in  the  same  suit  against  such 
defendant. 
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not  feel  justified  in  deciding,  without  hearing  counBel.  If,  there- 
fore, the  counsel  for  the  plaintiffs  think  that  it  can  be  maintained, 
as  to  which  I  express  no  opinion,  they  may  re-argue  the  case  on 
that  point :  if  they  do  not  think  fit  to  do  so,  I  must,  on  the 
authority  of  the  cases  which  I  have  cited,  dismiss  the  bill  as  against 
the  defendant  Jenner. 

*  With  respect  to  the  trustees,  these  cases  also  show  that,  *  673 
if  a  plaintiff  by  examining  a  defendant  precludes  himself 
from  obtaining  a  decree  against  him,  he  also  precludes  himself 
from  obtaining  a  decree  against  others,  if,  in  order  to  such  relief, 
a  decree  against  the  defendant  examined  was  necessary.  I  am  of 
opinion,  however,  that,  in  order  to  obtain  the  relief  prayed  for 
against  the  trustees,  a  decree  against  Jenner  is  not  necessary.  I 
think  that,  even  if  no  decree  can  be  obtained  against  him  on 
account  of  his  examination,  yet  that  a  decree  may  be  had  against 
the  trustees,  if,  upon  merits,  such  a  decree  be  called  for. 

I  do  not  feel  obliged  to  decide  as  to  the  general  application  of 
the  32d  order  of  the  26th  August,  1841,  or  upon  the  propriety  of 
the  cases  prior  to  that  order,  as  to  suing  some  out  of  several  per- 
sons who  are  jointly  and  severally  liable ;  and  indeed,  I  should  not 
feel  justified  in  deciding  such  questions  without  hearing  the  argu- 
ments of  counsel  expressly  directed  to  the  subject.  I  consider,  how- 
ever, that  the  trustees  in  this  case  might  have  been  sued  without 
their  agent  or  solicitor :  I  tliink  that  the  plaintiffs  were  entitled  to 
sue  Jenner  also,  while  at  the  same  time  that  they  were  equally  at 
liberty  to  sue  the  trustees  alone.  The  trustees  were  primarily 
liable  to  them ;  to  the  trustees  they  were  entitled  to  look,  rather 
than  to  any  agent  of  the  ti*ustees ;  and  I  can  imagine  cases  of  great 
and  unnecessary  hardship  if  cesiuis  que  trust  were  obliged  to  sue 
the  agents  of  trustees,  as  well  as  the  trustees' themselves.  If  then 
the  plaintiffs  would  have  been  entitled  to  a  decree  against  the  trus- 
tees, even  upon  the  admissions  in  their  answer,  in  case  the  plain- 
tiffs had  proceeded  against  the  trustees  alone,  I  do  not  think  that 
the  fact  of  the  plaintiffs  having  chosen  to  make  Jenner  a  de- 
fendant, ought  to  prevent  them  from  taking  a  decree 
♦against  the  trustees  alone,  which  they  could  have  had  ♦574 
if  they  had  originally  proceeded  against  the  trustees  alone. 

As  to  the  liability  of  the  trustees,  I  entertain  no  doubt.  The 
short  result  of  the  case  is,  that  the  trustees  instead  of  themselves 
seeing  to  the  investment  of  the  trust  fund,  delegated  that  duty  to 
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their  solicitor,  who  misapplied  the  money :  the  admissions  in  the 
answer  establish  these  facts,  and  such  facts  entitle  the  plaintiffs  to 
charge  the  trustees  in  respect  of  such  misapplication.  The  trus- 
tees were  bound  to  satisfy  themselves  in  some  other  way  than  by 
the  mere  assurances  of  their  solicitor,  and  by  payments  made  by 
him  as  for  interest,  that  the  money  was  really  advanced  on  mort- 
gage. But  they  did  not  even  require  a  sight  of  the  mortgage  deed, 
but  simply  paid  the  money  to  their  solicitor,  and  implicitly  relied 
on  his  integrity,  so  that,  in  fact,  in  place  of  a  mortgage  of  real 
estate,  their  cestuis  que  trust  might  depend,  for  aught  they  knew  to 
the  contrary,  and  in  fact  did  depend,  upon  nothing  more  than  a 
personal  remedy  against  their  solicitor. 

The  plaintiffs  then  must  have  a  decree  against  the  trustees  in 
accordance  with  the  prayer  of  the  bill ;  and  of  course  they  will 
also  have  a  decree  against  the  defendant  Jenner,  if  the  counsel  for 
the  plaintiffs  think  fit  to  re-argue  the  case  upon  the  technical  objec- 
tion, and  can  succeed  in  showing  that,  in  consequence  of  the 
Statute  of  the  6  <&  7  Vict.  c.  85,  they  are  not  precluded  from  taking 
a  decree  against  him,  notwithstanding  they  have  examined  him  as 
a  witness. 

Note.  — The  case  was  not  subsequentlj  argued  on  the  point  referred  to :  it 
was  spoken  to  on  minutes  on  the  10th  December,  1851,  as  of  which  day  the 
decree,  as  above  granted  by  the  Lord  Chancellor,  was  drawn  up. 


♦  676  ♦  STAINTON  v.  CHAD WICK.^ 

1851,    July  24,  28,  29.    November  8. 

Where  discovery  is  sought  in  relation  to  matters  in  which  the  plaintiff  has  no 
interest,  but  as  consequential  or  resulting  from  a  character  or  title  denied  by 
the  answer,  and  not  otherwise  appearing  on  the  record,  the  plaintiff  has  no 
equity  entitling  him  to  discovery.  If,  however,  the  plaintiff^s  interest  in  the 
discovery  sought  results  from  a  character  and  title  alleged  in  the  bill,  and  if 
the  bill  properly  avers  that  the  discovery  will  establish  that  character  and 
title,  and  also  establish  a  case  of  fraud,  by  the  defendant  affecting  or  destroy- 
ing the  plaintiff^s  remedies,  the  defendant  cannot  withhold  the  discovery  by 
generally  denying  the  character  and  title  claimed  by  the  plaintiff. 

Although  a  litigant  party  has  no  right  to  a  discovery  of  the  evidence  of  his 


*  S.  C,  caite,  848. 
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opponent's  title,  yet  he  has  a  right  to  a  disooveiy  of  the  eyidence  in  support 
of  his  own  title,  and  in  proof  of  any  fraud  which  has  been  committed  to  his 
injury,  and  the  plaintiff's  right  to  a  discoTcry  of  material  evidence  in  support 
'  of  his  own  case  and  title,  is  not  repelled,  because  by  exercising  that  equitable 
right,  the  defendant  may  be  compelled  to  disclose  the  evidence  in  support  of 
his  (the  defendant's)  case  and  title. ^ 
The  plaintiff  and  defendant  respectively  deduced  their  title  from  the  heir-at-law 
of  A.,  who  died  intestate  in  1768,  equitably  entitled  to  certain  premises,  the 
legal  estate  of  which  was  outstanding.  In  1842,  the  defendant  obtained  ex 
parte  a  conveyance  of  the  outstanding  legal  estate  under  Sir  £.  Sugden's 
Acts.  The  plaintiff  then  filed  his  bill,  alleging  that  the  defendant  had  obtained 
the  conveyance  of  the  legal  estate  to  himself  as  the  heir-at-law  of  A.  by  false 
and  fraudulent  evidence.  The  bill  contained  interrogatories  addressed  to 
the  discovery  of  the  alleged  false  and  fraudulent  evidence.  The  defendant, 
having  by  his  answer  asserted  his  own  title  as  heir-at-law  of  A.,  and  having 
denied  that  of  the  plaintiff,  refused  to  answer  any  of  the  interrogatories 
relating  to  the  evidence  on  which  he  had  obtained  the  conveyance,  asserting 
that  the  discovery  would  disclose  the  evidence  of  his  own  title,  and  denying 
that  the  evidence  was  false  or  fraudulent,  or  that  it  would  establish  any  of 
the  allegations  of  the  bill :  Held^  that  he  was  bound  to  make  the  discovery. 

This  case  came  before  the  Court  upon  an  appeal  from  an  onder 
of  the  Master  of  the  Rolls,  allowing  certain  exceptions  for  insuf- 
ficiency taken  to  the  defendant's  answer. 

It  appeared  from  the  pleadings  that  Sir  Andrew  Chadwick,  who 
died  intestate  in  the  year  1768,  was  equitably  entitled  to  consider- 
able real  estate,  the  legal  estate  being  then  outstanding  in  trustees 
for  him,  and  the  main  question  between  the  parties  was,  who  was 
the  heir-at-law  of  Sir  Andrew  Chad  wick,  the  plaintiff,  insisting  that 
a  Mrs.  Law  the  cousin  of  Sir  Andrew  was  his  heiress-at-law, 
under  whom  the  plaintiff  claimed  *  to  be  entitled  to  that    *  576 
portion  of  Sir  Andrew's  estate  which  was  in  litigation  in 
this  cause,  while  on  the  part  of  the  defendant,  it  was  insisted  that 
one  James  Chadwick,  and  not  Mrs.  Law,  was  the  heir-at-luw  of  Sir  • 
Andrew,  and  that  the  defendant  was  a  legal  descendant  from  that 
James  Chadwick,  and  in  that  character  was  entitled  to  the  litigated 
property. 

• 

>  2  Dan.  Ch.  Pr.  (4th.  Am.  ed.)  679,  and  note  (6),  580, 1881, 1882;  Ingilby 
V,  Shaflo,  83  Beav.  81;  9  Jur.  N.  8.  1141;  Daw  v.  Eley,  2  H.  &  M.  725; 
Hofiman  v.  Postill,  L.  R.  4  Ch.  Ap.  678 ;  Wilson  v.  .Webber,  2  Gray,  558 ; 
Haskell  v.  Haskell,  8'  Cush.  540,  542,  548 ;  Bellows  v.  Stone,  18  N.  H.  465, 
483,  484;  Story  Eq.  PI.  §§  572-^74 c;  Adams  r.  Porter,  1  Cush.  170;  Cullison 
».  Bossom,  1  Md.  Ch.  Dec.  95 ;  Howell  r.  Ashmore,  1  Stockt.  (N.  J.)  87,  88 ; 
Story  Eq.  PI.  §§  572,  858 ;  Tumey  r.  Bayley,  12  W.  E.  688. 
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The  bill  stated  the  seising  of  Sir  A.  Chadwick  of  the  property 
in  question  among  other  considerable  real  estate,  with  many  details 
relative  to  the  state  of  the  title  to  the  realty,  and  also  to  certain 
leases  and  underleases  not  necessary  to  be  minutely  stated.  It 
further  stated  that  Sir  A.  Chadwick  died  intestate  in  the  year  1768, 
leaving  Mrs.  Law  his  heiress^at-law,  and  deduced  the  title  from 
Mrs.  Law  to  the  plaintiff,  and  stated  that  by  force  of  the  plaintiff's 
equitable  ownership  he  had  succeeded  to  the  receipt  of  the  rents* 
reserved  in  the  underleases  of  the  houses  in  question  under  which 
the  assignees  of  the  terms  thereby  granted  were  in  the  actual 
occupation  of  the  houses,  and  that  he  continued  down  to  Michael- 
mas, 1847,  in  receipt  of  such  rents,  and  he  insisted  that  thereby  he 
was  in  point  of  law  in  constructive  possession  of  the  premises  by 
his  tenants,  and  entitled  to  the  possession  against  them. 

It  further  appeared  that  in  1840,  the  defendant  presented  two 
petitions  to  this  Court  under  the  Statutes  of  1  Will.  4,  c.  60  and  4 
&  5  Will.  4,  c.  23,  commonly  called  Sir  Edward  Sugden's  Acts. 
One  of  those  petitions  prayed,  that  it  might  be  declared  that  one 
Samuel  Horsey  was  a  trustee  of  the  premises  therein  mentioned 
for  Sir  A.  Chadwick  and  his  heirs,  and  that  the  heir  of  the  said 
Samuel  Horsey  was  then  a  trustee  of  the  same  premises  for  the 
petitioner  as  the  heir-at-law  of  Sir  A.  Chadwick,  and  that 
*  577  the  Court  would  direct  some  person  in  the  *  place  of  the 
heir-at-law  of  the  said  S.  Horsey  to  convey  the  premises  in 
such  manner  as  the  petitioner  should  direct ;  and  the  other  peti- 
tion prayed  a  similar  declaration  as  to  one  William  Compton,  and 
the  premises  comprised  in  that  petition.  Orders  of  reference  were 
made  on  these  petitions,  and  the  Master  reported  that  the  heirs  of 
the  trustees  in  whom  the  legal  estate  had  been  vested  could  not  be 
discovered,  and  the  Master  also  reported  that  the  defendant  was 
the  heir-at-law  of  Sir  A.  Chadwick,  and  equitable  owner  of  the 
estates  which  had  belonged  to  him.  Upon  these  reports  an  order 
was  obtained  by  the  defendant  directing  a  conveyance  of  the  legal 
estate,  and  the  defendant's  solicitor  was  appointed  to  execute  such 
conveyance,  which  was  accordingly  done. 

The  bill  alleged  that  the  proceedings  before  the  Master  were  all 
ex  parte ^^XiA.  that  the  evidence  and  statements,  presented  by  the 
defendant  to  the  Master  upon  the  faith  of  which  the  Master  was 
induced  to  report,  contrary  to  the  truth  of  the  fact,  that  the 
defendant  was  the  heir-at-law  of  Sir  A.  Chadwick,  and  as  such 
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equitably  entitled  to  the  property  in  dispute,  were  false  and  fraud- 
ulent, and  consequently  that  the  order  for  the  conveyance  of  the 
legal  estate  to  the  defendant  was  obtained  by  fraud  and  imposition 
upon  the  Court.  The  bill  then  alleged  that  by  means  of  the  legal 
estate  so  obtained  the  defendant,  although  a  stranger  to  the  family 
of  Sir  A.  Chadwick,  and  destitute  of  all  equitable  title,  had  the 
control  at  law  of  the  possession  of  the  property ;  and  that  the 
plaintiff  was  thereby  altogether  precluded  from  legal  remedy,  and 
that  after  having  30  obtained  the  legal  estate,  the  defendant  pur- 
chased the  terms  in  the  underleases  before  mentioned,  and  induced 
ihe  actual  occupiers  of  the  respective  premises  to  attorn  to 
him,  and  so  obtained  *  possession  of  the  premises.  The  *  578 
plaintiff  also  alleged  that  the  underleases  had  since  expired, 
and  the  right  to  actual  possession  of  the  houses  had,  therefore, 
reyerted  to  him,  but  that  the  defendant  retained  tlie  possession, 
and  by  force  of  the,  legal  estate  precluded  the  plaintiff  from  the 
effectual  prosecution  of  the  legal  remedies  to  obtain  possession, 
which,  except  for  such  legal  estate,  he  might  enforce ;  and  the  bill 
prayed  a  declaration  that  the  plaintiff  was  equitable  owner  of  the 
property  in  question  mediately  from  Mrs.  Law,  and  that  the  de- 
fendant was  trustee  of  the  legal  estate  for  him,  and  might  be 
decreed  to  convey  it  according  to  the  plaintiff's  appointment,  and 
in  the  mean  time  that  the  defendant  might  be  enjoined  from  setting 
up  or  in  any  manner  using  the  legal  estate. 

The  bill  contained  interrogatories  calling  for  a  discovery  of 
various  matters  connected  with  the  titles  of  both  plaintiff  and  de- 
fendant, but  it  is  only  material  to  advert  to  those  interrogatories 
addressed  to  the  discovery  of  the  alleged  false  and  fraudulent  evi- 
dence and  statements  by  which  the  order  for  the  conveyance  of  the 
legal  estate  was  procured. 

The  defendant  in  his  answer  asserted  his  own  title  as  heir-at-law 
of  Sir  A.  Chadwick,  and  denied  that  Mrs.  Law  was  the  heiress  of 
Sir  A.  Chadwick,  and  that  the  mesne  conveyances  under  which  the 
plaintiff  claimed  had  vested  the  equitable  estate  of  the  property  in 
question  in  the  plaintiff.  It  was  admitted  that  Mrs.  Law  and  others 
claiming  under  her  had  received  the  rents  reserved  by  the  under- 
leases, but  it  was  denied  that  such  receipt  was  any  evidence  or  any 
admission  of  the  title  to  the  reversion,  and  then  after  answering  some 
of  the  interrogatories  contained  in  the  bill,  the  defendant 
refused  to  answer  any  of  the  interrogatories  relating  to  %  the    *  679 
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eyidence  stated  and  produced  before  the  Master,  and  asserted 
that  he  could  not  give  that  discovery  without  disclosing  the 
evidence  of  his  own  title,  and  the  defendant  denied  that  any  of 
the  evidence  or  statements  produced  before  the  Master  were  either 
false  or  fraudulent,  or  that  they  would  establish  or  prove  any  of 
the  allegations  in  the  bill.  The  refusal  to  answer  these  interrog- 
atories gave  rise  to  the  exceptions  which  were  the  subject  of  the 
present  appeal. 

Mr.  R.  Palmer  and  Mr.  Bird  in  support  of  the  appeal.  — The 
defendant  has  answered  every  question  affecting  the  common  title 
of  the  plaintiff  and  himself,  and  every  thing  relating  to  the  plain- 
tiff's  title  exclusively,  but  he  declines  to  give  any  information  of 
that  which  concerns  his  own  title  exclusively.'  The  plaintiff ^s 
rights  are  alleged  to  be  by  means  of  divers  mesne  conveyances 
from  parties  claiming  imder  Sarah  Law,  and  it  is  quite  consistent 
with  the  defendant's  rights  to  the  inheritance,  that  Sarah  Law  and 
the  plaintiff  as  her  assignee,  should  have  received  the  rents  of  the 
premises,  these  rents  not  being  payable  to  the  reversioner,  but  to 
Sarah  Law  in  accordance  with  the  decree  made  in  the  suit  of  Scott 
V.  Fenhoullet.  (a)  If  the  discovery  was  afforded  in  this  case,  any 
stranger  claiming  through  an  alleged  pedigree  might  file  a  bill 
against  a  party  succeeding  in  an  action  of  ejectment,  and  assert  a 
right  to  see  the  evidence  of  the  title  on  which  the  plaintiff  in  that 
action  had  succeeded.  ^The  defendant  in  the  present  case,  is  in 
possession  both  by  law  and  in  fact,  but  this  possession  cannot  be 
referred  to. that  of  a  tenancy,  for  when  the  defendant  obtained  the 
legal  estate  under  the  order  of  the  Court,  his  position  was  not  that 
of  tenant,  and  it  was  not  till  some  years  after,  that  he 

*  580    bought  up  the  leases  *  and  got  into  the  actual  possession 

of  the  property.  The  rule  in  reference  to  discovery,  as  the 
defendant  asserts  it,  was  not  disputed  in  the  Court  below,  but  it 
was  contended  that  the  allegation  of  fraud  made  a  difference.  We 
submit,  however,  that  this,  even  if  proved,  would  not  help  the 
plaintiff's  case,  which  must  be  established  on  the  strength  of  his 
own  title,  and  not  on  the  imbecility  of  the  defendant's  and  that 
when  the  title  of  the  plaintiff  is  positively  denied,  as  it  is  in  the 
present  case,  this  Court  will  refuse  to  compel  a  discovery.     Abery 

•  (a)  1  Bro.  C.  C.  69. 
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V.  WiUiamSj  (a)  Marquis  of  Donegal  v.  Stewart^  (V)  Phelips  v. 
Caney,  (c)  Jacobs  v.  Goodman,  (d)  [They  also  referred  to*  Ivy 
V.  Kekewickj  (6)  Wilson  ^  v.  Forstef^  (g*)  Firkins '  v.  Lowe^  (A) 
Wilson  V.  Forster,  (t)  Bolton  v.  Corporation  of  Liverpool^  (K) 
Hit.  PI.,  pp.  189, 190y  191,  ed.  4,  and  Wigram  on  Discoyerj,  pp. 
264,  270,  ed.  2.] 

[In  the  course  of  the  argument,  the  Lord  Chancellor  referred  to 
the  case  of  ^11  y.  MaUhy.  (I)  ] 

The  Solicitor- Oeneral  and  ifr.  Qlasse^  in  support  of  the  decision 
of  the  Master  of  the  Rolls. — The  question  raised  in  this  case  turns 
upon  the  application  of  the  principles  of  the  law  of  discovery  as 
recognized  by  this  Court.  We  assert  that  the  defendant  has  ob- 
tained an  order  to  which  he  is  not  entitled,  and  that  we  have  a 
right  to  a  discovery  of  the  means  by  which  he  obtained  it.  .The 
defendant  cannot  protect  himself  from  this  discovery  by  mixing  up 
with  it  other  matters  and  treating  it  as  a  disclosure  of  his  title  to 
the  property.  Although  a  plaintiff  has  no  right  to  see  that 
which  of  itself  makes  out  the  defendant's  title,  yet  he  *  has  *  581 
a  right  to  see  that  which  either  directly  makes  out,  or  may 
give  him  a  knowledge  tending  to  make  out,  his  own  title.  The 
evidence  inquired  after  would  go  merely  to  the  point  of  proving 
the  truth  of  the  representations  made  by  the  defendant ;  in  other 
words,  to  show  whether  the  order  for  the  conveyance  sought  to  be 
impeached  was  or  not  fraudulently  obtained.  We  further  submit 
that  if  we  can  show  that  the  plaintiff  was  in  possession  by  receipt 
of  the  rents,  and  that  the  act  of  the  defendant  in  obtaining  the 
conveyance  of  the  legal  estate  was  fraudulent,  we  shall  reverse  the 
state  of  things,  for  then  the  defendant's  possession  must  necessarily 
be  referred  to  the  tenancy  undervthe  term,  and  it  is  indisputable 
that  a  party  cannot  set  up  a  title  adverse  to  that  of  his  landlord. 
[They  cited  and  commented  upon  the  following  authorities :  Strovd 
V.  Deacon^  (m)  Smith  v.  The  DvJee  of  Beaufort^  («)  The  Attorney- 

(a)  1  Vem.  27.  (A)  18  Price,  198. 

\b)  3  Ves.  446.  (0  Younge,  280. 

(c)  4  Ves.  107.  (k)  1  M.  &  K.  88. 

id)  2  Cox,  282.  (0   6  Price,  240. 

(e)  2  Ves.  Jr.  679.  (m)  1  Ves.  37. 

Ig)  2  M'Clel.  &  Y.  274.  (n)  1  Hare,  607 ;  S.  Cf.,  1  Phil.  209. 
VOL.  m.                                   29  [  449  ] 
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General  v.  The  Corporation  of  Landan,  (a)  Kennedy  v.  Green,  (6) 
Chadwick  v.  Broadwood.  (jc)  ] 

[The  Lord  Chancellor  in  the  course  of  the  argument  referred 
to  the  case  of  Doe  y.  Smpthe,  (d)  and  to  the  cases  collected  in  the 
note  to  the  case  of  Veale  v.  Warner,  (e)  upon  the  effect  of  the 
expiration  of  a  term  upon  the  right  of  a  third  party  to  come  in, 
and  defend  as  landlord  on  the  trial  of  an  ejectment.  His  Lord- 
ship's attention  was,  however,  subsequently  du-ected  by  Mr,  Glasse 
to  the  cases  collected  in  the  note  to  Doe  v.  Rhps,  (^)  as  being 
opposed  to  the  authority  of  Doe  v.  Smythe,  upon  which  Doe  y. 
Rhys  was  founded.] 

*  682        *  Mr.  Bird,  in  reply,  cited   Doe  v.  Wolley,  (A)  and  re- 
ferred to  Sugd.j  Vend.  &  Purch.  Vol.  HI.  p.  88,  ecL  10. 

November  8. 

The  Lord  Chancellor,  after  detailing  the  facts  of  the  case  to 
the  effect  hereinbefore  stated,  proceeded  as  follows :  -r- 

Two  distinct  heads  of  equity  are  attempted  to  be  raised  by  the 
bill :  the  one  is,  that  the  plaintiff  is  equitable  owner  of  the  property 
in  question,  under  Mrs.  Law,  who  was  the  heiress-at-law  of  Sir  A. 
Chadwick,  and  that  the  defendant,  who  has  acquired  the  legal 
estate  from  the  trustees  in  whom  it  was  vested  in  trust  for  the 
equitable  owner,  now  is  seised  of  such  estate  as  trustee  for  him, 
the  plaintiff,  and  ought  therefore  to  be  decreed  to  convey  such 
estate  to  him.  The  other  head  of  equity  is,  that  the  defendant 
became  such  trustee  by  fraud  and  imposition  upon  the  Court,  and 
is  now  using  the  legal  estate  of  which  he  is  such  trustee  inequitably 
and  fraudulently  against  the  plaintiff,  who  is  the  equitable  owner, 
and  therefore  that  the  defendant  ought  to  be  restrained  by  injunc- 
tion from  such  improper  use  of  the  legal  estate.  The  interrogato- 
ries which  the  defendant  refused  to  answer  wholly  relate  to  this 
second  head  of  equity.  The  question  therefore  is,  whether,  regard 
being  had  to  the  whole  state  of  the  pleadings,  including  bill  and 
answer,  the  plaintiff  is  entitled  to  a  discovery  of  the  alleged  false 

(a)  2  Mac.  &  G.  247.  (e)  1  Saunders,  824. 

(6)  6  Sim.  6.  {g)  2  Y.  &  J.  S8. 

(c)  SBeay.  308.  (A)  8  B.  &  C.  22. 

(d)  4  M.  4b  S.  847. 
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and  fraudulent  evidence,  and  statements  by  means  of  which  the 
conveyance  of  the  legal  estate  is  alleged  to  have  been  procured. 
In  considering  the  plaintiff 's  equity  to  the  discovery  which  the 
defendant  refuses  to  give,  it  should  be  observed,  that  the  legal  estate 
does  give  to  the  defendant  the  power  and  advantage  which 
the  plaintiff  ascribes  to  it.  In  other  words,  it  does  *  con-  *  688 
trol  the  actual  possession  of  the  property  in  question; 
because,  however  clearly  the  plaintiff  may  establish  that  Mrs.  Law 
was  the  heiress-at-law  of  Sir  A.  Ghadwick,  and  his  derivative  title 
under  her,  and  however  groundless  the  defendant's  case  founded 
upon  his  pretension  of  being  the  heir-at-law  of  Sir  A.  Ghadwick 
may  be,  still  the  legal  estate  must  prevail,  and  effectually  control 
the  possession  of  the  premises ;  and  it  is  upon  this  groimd,  and 
that  such  legal  estate  is  alleged  to  have  been  obtained  by  fraud  and 
imposition  upon  the  Court,  that  the  plaintiff  founds  his  equity  to 
the  discovery  of  the  circumstances  constituting  that  alleged  fraud 
and  imposition,  and  of  the  evidence  by  which  the  bill  alleges  the 
fraud  will  be  proved. 

On  the  defendalit's  part  it  is  contended,  that  in  the  present  state 
of  the  pleadings,  the  plaintiff  has  no  equity  which  entitles  him  to 
the  discovery  which  is  withheld :  first,  because  the  right  of  such 
discovery  is  only  consequential  upon  the  plaintiff's  establishing 
that  Mrs.  Law,  under  whom  the  plaintiff  claims  was  heiress-at-law 
of  Sir  A.  Ghadwick,  which  fact  is  denied  by  the  answer ;  secondly, 
that  the  alleged  fraud  in  obtaining  the  order  for  the  conveyance  of 
the  legal  estate  is  in  general  terms  also  denied ;  thirdly,  that  the 
discovery  sought  for  necessarily  involves  a  disclosure  of  the  evi- 
dence of  the  defendant's  case  and  title  as  heir-at-law  of  Sir  A. 
Ghadwick.  He  therefore  insists,  that  the  equity  of  the  plaintiff 
being  thus  denied,  he  has  no  right  to  tlie  discovery,  which  is  con- 
sequential upon  the  title  being  either  proved  or  admitted  by  the 
answer ;  and  he  further  says,  that  by  the  law  of  the  Gourt,  if  two 
parties  are  contending  for  the  same  property  upon  conflicting 
titles,  neither  is  entitled  to  a  discovery  from  the  other  of  the 
evidence  by  which  the  case  and  title  of  such  other  is  to  be 
supported.^  The  plaintiff  *  replies  to  these  objections,  not  *  584 
by  a  denial  of  the  principles  or  propositions  contended  for 
by  the  defendant,  but  by  the  assertion,  that  all  such  propositions 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1881,  and  cases  in  note  (9). 
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are  subject  to  qualifications  wbick  render  them  inapplicable  to  the 
present  case,  or,  in  other  words,  which  remove  them  as  grounds  to 
exempt  the  defendant  from  giving  the  discovery  prayed  for  by  the 
bill. 

'  It  appears  to  me,  that  the  plaintiff  has  removed  the  defendant's 
objections  to  the  plaintiff's  right  to  the  discovery  sought  for  by  the 
bill.  There  is  no  doubt,  that  where  a  discovery  is  sought  in  rela- 
tion to  matters  in  which  the  plaintiff  has  no  right  or  interest,  but 
as  consequential  or  resulting  from  a  character  or  title  attaching  to 
the  plaintiff,  if  such  right  and  character  is  denied  by  the  answer, 
and  does  not  otherwise  appear  on  the  record,  the  plaintiff  has  no 
equity  entitling  him  to  the  discovery ;  but  it  must  also  be  observed, 
that  although  the  interest  in  the  subject-matter  of  the  required 
discovery  results  from  a  given  character  and  interest  alleged  in  the 
bill,  yet,  if  in  the  bill,  it  is  properly  averred,  that  the  required 
discovery  will  establish  the  title  and  case  which  the  plaintiff  avers 
to  exist,  the  defendant  cannot,  by  generally  denying  the  character 
and  interest  claimed  by  the  plaintiff,  withhold  the  discovery  of  the 
evidence  in  the  possession  of  the  defendant,  which  it  is  averred 
will  prove  the  title  and  interest  alleged  to  exist,  and  will  also 
establish  the  fraud  in  th^  defendant,  by  which  the  plaintiff's  reme- 
dies will  be  affected  or  destroyed.  It  therefore  seems,  that  the 
nature  and  effect  of  the  discovery  which  the  plaintiff  seeks  is  such 
as  he  is  well  entitled  to,  notwithstanding  the  defendant's  denials, 
inasmuch  as  such  discovery  is  required  as  the  means  of  proving 
the  matters  which  the  defendant  denies,  and  even,  as  observed  by 

Lord  Bedesdale,  ^^  Although  the  defendant  by  his  answer 
*  585    denies  the  *  title  of  the  plaintiff,  yet  in  many  cases  he  must 

make  a  discovery  prayed  by  the  bill,  though  not  material  to 
the  plaintiff's  title,  and  though  the  plaintiff,  if  he  has  no  title,  can 
have  no  benefit  from  the  discovery."    Mit.  PI.  p.  869,  ed.  5. 

With  respect  to  the  defendant's  fiirther  objection,  that  the  dis- 
covery which  he  is  required  to  give  will  x^ompel  him  to  disclose  the 
evidence  by  which  he  (the  defendant)  is  to  establish  his  own  case 
and  title,  it  is  to  be  remarked,  that  the  direct  and  inmiediate 
object  of  the  discovery  is  not  to  compel  a  disclosure  of  the  evidence 
upon  which  the  defendant  is  hereafter  to  rely,  although  such  an 
effect  may  be  incidental  or  consequential  to  the  discovery,  but  the 
immediate  object  and  purpose  is  to  prove  the  alleged  firaud  by 
which  the  defendant  has  unduly  obtained  the  legal  estate  to  the 
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prejudice  of  the  plaintifT;  and,  although  the  general  proposition 
as  stated  on  the  part  of  the  defendant  may  be  correct,  that  a  liti- 
gant party  has  no  right  to  a  discovery  of  the  evidence  of  his 
opponent's  title,  yet  he  has  a  right  to  a  discovery  of  the  evidence 
in  support  of  his  own  title,  and  in  proof  of  any  fraud  which  has 
been  committed  to  his  injury ;  and  the  plaintiff's  equitable  right 
to  a  discovery  of  material  evidence  in  support  of  his  own  case  and 
title  is  not  repelled,  because,  by  exercising  that  equitable  right,  the 
defendant  may  be  compelled  to  disclose  the  evidence  in  support  of 
his  (the  defendant's)  title  and  case. 

In  the  present  case  I  think  the  plaintiff  is  entitled  to  the  dis- 
covery, notwithstanding  it  may  produce  the  consequence  to  the 
defendant  which  he  alleges.  Many  authorities  were  referred  to  in 
the  course  of  the  argument,  but  it  appears  to  me  that  none  of 
them  intrench  upon  the  principles  upon  which  I  hold  the 
plaintiff  to  *  be  entitled  to  the  discovery  under  considera-  *  586 
lion.  Lord  Bedesd ALE  states  that  ^^  In  general  where  the 
title  of  the  defendant  is  not  in  privity,  but  inconsistent  with  the 
title  madQ  by  the  plaintiff,  the  defendant  is  not  bound  to  "discover 
the  evidence  of  the  title  under  which  he  claims."  Mit.  PL  pp. 
225,  226,  ed.  5.  But  the  same  author,  p.  371,  says :  ^^  Where  a 
discovery  is  in  any  degree  connected  with  the  title  "  (that  is,  the 
title  pf  the  plaintiff),  "it  should  seem  that  a  defendant  cannot 
protect  himself  by  answer  from  making  the  discovery." 

The  present  case  appears  to  me  to  fall  within  the  principle  thus 
laid  down,  and  such  principle  is  not  impugned  by  any  of  the 
authorities  which  have  been  cited.  Upon  these  grounds,  the 
appeal  must  be  dismissed  with  costs. 
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1851.    April  26,  28,  29.    Noyember  10. 

W.  D.,  hj  indenture,  agreed  to  guarantee  a  certain  composition  to  all  the  cred- 
itors of  J.  D.  who  should  before  a  fixed  day  execute  a  release  of  their  debts : 
the  plaintiff,  who  was  a  creditor  of  J.  D.,  did  not  execute  by  the  time  named, 
but  insisted  that  this  delay  had  taken  place  in  consequence  of  an  arrangement 
entered  into  between  him  and  the  agent  of  W.  D.,  the  effect  of  which  was  to 
bind  the  plaintiff  to  accept  the  composition  but  to  allow  him  to  postpone  his 
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execution  of  the  release :  Hdd,  dismissing  a  bill  filed  by  the  plaintiff  against 
W.  D.  for  specific  performance  of  the  agreement  to  pay  the  composition,  that 
there  was  no  evidence  that  the  agent  of  W.  D.  had  authority  to  enter  into 
any  new  agreement ;  that  if  such  authority  had  been  proved,  the  agreement 
.  being  within  the  4th  section  of  the  Statute  of  Frauds,  any  alteration  in  its 
terms  must  have  been  evidenced  by  writing ;  that  the  condition  in  the  original 
agreement  n«t  having  been  performed  by  the  plaintiff,  the  agreement  never 
took  effect  so  far  as  he  was  concerned,  and  that  in  the  absence  of  fraud  no 
parol  agreement  could  be  substituted.' 

The  bill  in  this  case  was  filed  by  the  plaintiff  William  Emmet, 
as  public  officer  of  the  Halifax  Joint-stock  Banking  Company^  to 
compel  a  specific  performance  of  an  indenture  bearing  date  the 
12th  February,  1848,  by  which  the  defendant  William  Dewhurst, 
agreed  with  Thomas  Turney,  on  behalf  of  himself  and  all  the 
other  creditors  of  Isaac  Dewhurst  (a  brother  of  William  Dew- 
hurst), that,  in  consideration  of  a  fiat  against  Isaac  Dewhurst 
being  abandoned,  and  of  all  the  creditors  forthwith  accepting  the 
composition,  he,  the  defendant,  would  guarantee  a  composition  of 
eight  shillings  in  the  pound  to  all  the  creditors  of  Isaac  Dewhurst, 
whose  debts  exceeded  twenty  pounds,  who  should  before  the  1st 
March  then  next  sign  a  good  and  effectual  release  to  Isaac  Dew- 
hurst of  their  respective  claims  on  him. 

It  appeared  that  the  plaintiff,  who  was  one  of  the  creditors  of 
Isaac  Dewhurst,  did  not  in  fact  comply  with  the  condition  of  exe- 
cuting the  release  by  the  time  mentioned  in  the  indenture ;  and 

the  question  was,  whether  the  circumstances  under  wliich 
*588    this  non-performance  *of  the  condition  took  place,  and 

which  were  as  follow,  entitled  the  plaintiff  to  maintain  his 
claim  for  equitable  relief. 

'  See  Chitty  Contr.  (10th  Am.  ed.)  116  and  note  (e) ;  Browne,  Statute  of 
Frauds,  §§  179,  411  et  seq.;  Moore  v.  Campbell,  10  Exch.  823,  332;  Stead  v. 
Dawber,  10  Ad.  &  £.  57 ;  Dana  o.  Hancock,  30  Yt.  616 ;  Noble  v.  Ward,  4  H. 
&  C.  149;  36  L.  J.,  Exch.  91;  15  W.  R.  520;  L.  R.  2  Exch.  135;  Ogle  v. 
Yane,  7  B.  &  S.  855 ;  L.  R.  2  Q.  B.  275 ;  15  W.^R.  564;  9  B.  &  S.  182 ;  L,  B. 
3  Q.  B.  272 ;  16  W.  R.  463.  The  law  is  settled  otherwise  in  Massachusetts, 
where  it  is  held  that  parol  evidence  may  be  admitted  to  prove  a  subsequent  oral 
agreement«enlarging  the  time  of  performance  of  a  simple  contract,  or  varying 
its  terms,  or  to  show  a  waiver  or  discharge,  although  the  original  contract  was 
required  by  the  Statute  of  Frauds  to  be  in  writing.  Steams  v.  Hall,  9  Cush.  31 ; 
Cummings  v.  Arnold,  3  Met.  486.  The  decisions  in  Maine  and  Maryland  have 
a  bearing  in  the  same  direction.  Richardson  v.  Cooper,  25  Maine,  450;  Blood 
V,  Hardy,  15  Maine,  61 ;  Franklin  v.  Long,  7  Gill  &  J.  407 ;  Watkins  v.  Hodges, 
6  Harr.  &  J.  38. 
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In  pursuance  of  the  agreement  entered  into,  promissory  notes 
were  prepared  to  pay  the  composition  of  eight  shillings  in  the 
pound,  of  which  three  shillings  was  to  be  paid  cm  the  1st  March, 
two  shillings  and  sixpence  on  the  1st  July,  and  a  like  sum  on  the 
1st  October ;  and  a  release  also  was  prepared.  These  documents 
were  delivered  to  Hervey,  an  accountant,  who  was  employed  to 
deliver  the  notes  and  obtain  the  signatures  of  the  creditors  to  the 
release.  The  promissory  notes  to  be  delivered  to  the  plaintiff 
were  calculated  as  on  a  debt  of  1970/.  Is,  6d,,  this  debt  including 
two  bills  of  exchange  for  195Z.  and  300/.  accepted  by  Thomas 
Garter,  which  the  bank  had  discounted  for  Isaac  Dewhurst.  The 
bills  had  been  dishonoured,  but  the  bank  expected  some  payment 
from  Carter  upon  them;  they  therefore  wished  to  keep  them  in 
order  to  receive  the  money,  and  declined  to  sign  the  release  till 
the  result  should  be  known.  On  the  other  hand,  Hervey  would 
not  hand  over  to  the  bank  the  composition  notes  without  Carter's 
bills  being  given  up,  as  well  as  the  release  being  signed.  The 
agent  of  the  bank  (Mr.  Caw),  who  met  Hervey  on  the  occasion, 
informed  him  that  legal  proceedings  were  being  taken  against 
Carter  to  enforce  payment,  and  that  it  was  hoped  and  expected 
that  some  part  would  be  recovered,  in  which  event  the  amount  of 
the  debt  of  Isaac  Dewhurst  would  be  diminislied  by  the  sum  re- 
ceived, and  the  composition  notes  to  be  handed  over,  as  also  the 
debt  expressed  in  the  deed  to  be  released,  would  require  to  be 
altered.  Mr.  Caw,  under  these  circumstances,  declined  at  that 
time  to  sign  the  release :  Carter  ultimately  absconded  to  America, 
without  the  bank  having  recovered  any  thing  in  respect  of  the 
bills. 

*  The  bank  then  became  desirous  to  avail  themselves  of  *  689 
the  composition,  and  the  present  suit,  which  was  instituted 
in  February,  1849,  arose  out  of  the  refusal  of  the  defendant  to  pay 
them  the  amount.  The  manner  in  which  the  facts  above  stated 
were  dealt  with  by  the  pleadings  and  in  the  evidence,  will  be  seen 
from  the  judgment  of  the  Lord  Chancellor. 

The  cause  came  on  to  be  heard  before  the  Vice-Chancellor  Knight 
Bruce  on  the  12th  and  13th  November,  1849,  when  his  Honor 
made  a  decree,  referring  it  to  the  Master  to  inquire  and  state 
whether  Hervey  acted  as  the  agent  for  the  defendant  in  the 
matters  in  question  or  any  and  what  part  thereof,  and  whether 
the  defendant  adopted  or  agreed  to  the  said  acts  of  Hervey  or  any 
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and  what  part  thereof,  and  whether  the  defendant  did  and  under 
any  and  what  circumstances  agree  that  the  bank  should  as  a 
creditor  of  Isaac  Dewhurst  be  admitted  to  participate  in  the  benefit 
of  the  agreement  of  the  12th  February,  1848,  upon  any  and  what 
other  terms  or  conditions  or  in  any  and  what  other  manner  than 
therein  mentioned,  reserying  the  consideration  of  all  further  direc- 
tions and  costs  until  after  the  Master  should  have  made  his  report. 
From  this  decree  the  defendant,  who  contended  that  the  bill  ought 
to  have  been  dismissed,  now  appealed  to  the  Lord  Chancellor. 

Mr.  J.  Russell  and  Mr.  FoUeit  for  the  plaintiff,  and  in  support 
of  the  decision  of  the  Vice-Chancellor.  —  We  submit  that  the 
plaintiff  is  entitled  to  even  a  more  favourable  decree  than  that  now 
appealed  from,  and  that  the  inquiries  directed  by  the  Vice-Chan- 
cellor are  unnecessary.  Although  the  bank  had  not  actually 
signed  the  deed,  the  evidence  shows  that  they  had  accepted 
the  composition,  and  were  bound  by  the  terms  of  the 
*  590  *  indenture :  and,  if  so,  they  are  now  entitled  to  a  decree 
against  W.  Dewhurst.  The  parties  had,  in  fact,  agreed  to 
wait  until  it  should  be  seen  what  would  be  recovered  from  Carter, 
and  thus,  without  regard  to  the  question  of  whether  these  bills 
ought  to  have  been  given  up  or  not,  the  bank,  under  the  circum- 
stances which  happened,  were  restored  to  their  position  of  being 
entitled  to  claim  to  share  in  the  guaranteed  composition. 

Mr.  Swcmston  and  Mr.  WUlcocky  for  the  defendant.  —  We  submit 
that  the  plaintiff's  bill  ought  to  have  been  dismissed.  The  agree- 
ment, a  specific  performance  of  which  is  sought  to  be  enforced, 
was  in  effect  to  give  to  every  creditor  of  Isaac  Dewhurst  an  oppor- 
tunity up  to  the  1st  March  to  do  a  certain  act,  and  on  doing  that 
act  to  entitle  himself  to  receive  from  the  defendant  the  composition 
mentioned  in  the  indenture.  The  short  question  is,  Did  the  banking 
company  do  the  act  ?  we  submit  that  they  did  not.  It  is  clear  that 
they  did  not  do  the  very  act  mentioned  in  the  indenture ;  that  is, 
execute  the  release  :  but  it  is  said  that  they  did  an  act  which  was 
equivalent  to  it,  and  that  they  became  as  much  bound  by  the  agree- 
ment, and  had  as  fully  released  Isaac  Dewhurst,  as  if  they  had 
executed  the  release,  and  tnat  therefore  they  are  entitled  to  stand 
in  the  same  position  as  if  they  had  actually  executed.  We  submit, 
however,  that  W,  Dewhurst  was  entitled  to  claim  to  have  the  very 
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act  done  which  was  stipulated  for^  and  that  nothing  but  his  clear 
assent  to  take  something  in  lieu  of  it  could  aflfect  this  right.  We 
contend  that  there  is  no  evidence  of  any  such  assent,  and  that, 
therefore,  there  is  no  binding  agreeiAent  between  the  bank  and  W. 
Dewhurst  of  which  specific  performance  can  be  decreed.  It  is  sidd 
on  the  other  side  that  Hervey  as  the  agent  for  the  defendant  gave 
some  sort  of  assurance  to  the  bank  in  reference  to  the  com- 
position, but  the  whole  *  eyidence  goes  to  show  that  if  he  did  *  591 
so,  it  was  entirely  without  authority. 

Mr.  J.  Russelly  in  reply. 

» 
The  following  cases  were  referred  to  and  commented  upon  in  the 

course  of  the  argument :  Tomlinson  v.  QUI,  (a)  Thomas  v.  CourU 

nay^Qi)  Bradley  v.  Chregory^(c)  Spottiswoode  v.  Stockdalej(d^ 

commented  on  in  Collins  v.  JReecCj  (c)  Heay  v.  WhitCy  (^)  Oreg- 

ory  V.  Williams  J  (A)  Lee  v.  Lockharty  (f)  Oullingworth  v.  Loydy  (i) 

Bttsh  V.  Shipman.  (l) 

[The  Lord  Chancellor  also  referred  to  Cranley  v.  Hillary y  (m) 
Oughton  v.  Trotter y  (n)  Jones  v.  Broadhurst.  (o)] 

November  10. 

The  Lord  Chancellor  commenced  his  judgment  by  giving  a 
general  outline  of  the  facts  of  the  case  to  the  effect  above  men- 
tioned, and,  in  the  course  of  tliis  statement,  remarked :  ^^  No  fraud 
is  imputed  on  either  side ;  certainly  none  is  imputed  to  the  defend- 
ant, W.  Dewhurst :  the  condition  appears  not  to  have  been  per- 
formed in  consequence  of  a  natural  misapprehension  by  the  parties 
of  their  respective  rights."  His  Lordship  then  proceeded  as  fol- 
lows :  —  • 

Hervey,  acting  for  the  defendant,  required  the  bank  to  give  up 
Carter's  biUs,  considering  that  if  the  debt  due  to  the 
bank  was  to  be  satisfied  by  the  composition  *  notes  and  *  592 

(a)  1  Amb.  S30.  (0  8  M.  &  C.  902. 

(6)  1  B.  &  A.  1.  (k)  2  BeaT.  3S6. 

(c)  2  Camp.  883.  (Q  14  Sim.  239 ;  1  Phil.  694. 

Id)  Cooper,  102.  (m)  2  M.  &  S.  120. 

(c)  1  ColL  675.    See  p.  678.  (n)  2  Nev.  &  M.  71. 


ig)  1  Cpomp.  &  M.  748.  (o)  9  C.  B.  173. 

(h)  SMer.  682. 
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a  release  was  to  be  signed,  all  securities  were  to  be  given  up; 
but  in  this  he  was  mistaken,  for  as  the  agreement  made  no 
provision  for  the  giving  up  of  securities,  the  bank  would  be  en- 
titled to  retain  them.  The  consequence  of  the  misapprehension 
on  both  sides  was,  that  the  settlement  was  postponed ;  and  the 
question  arises  whether  there  be  any  relief  in  equity  with  reference 
to  the  old  agreement,  or  whether  any  new  agreement  was  made 
under  the  circumstances. 

In  considering  whether  any  new  agreement  was  made,  it  is  ma- 
terial to  ascertain  Hervey's  authority.     The  bill  alleges,  that  it 
was  agreed  by  and  between  Hervey  and  Caw,  that  Hervey  should 
hold  the  promissory  notes  for  the  amount  of  the  composition  of 
the  debt  to  the  bank,  and  also  the  deed  of  release,  until  it  was 
seen  what  the  result  of  the  proceedings  against  Carter  would  be ; 
that  it  was  expressly  stated  by  Caw,  and  that  it  was  the  fact,  that 
the  banking  company  fully  agreed  to  and  acquiesced  in  the  agree- 
ment for  the  composition,  and  that  they  were  willing  and  ready, 
and  intended  most  fully,  to  act  on  the  same ;  that  they  also  fully 
agreed  to  and  acquiesced  in  the  deed  of  release,  and  held  them- 
selves bound  by  all  the  terms  and  provisions  thereof,  and  that  they 
were  ready  to  execute  the  same  whenever  the  result  of  their  pro- 
ceedings against  Carter  was  ascertained.     The  bill  further  al- 
leges, that  the  banking  company  under  the  circumstances,  and  for 
the  reasons  therein  mentioned,  did  not  execute  the  deed  of  re- 
lease, and  that  Hervey  did  not  hand  over  to  the  banking  company 
the  promissory  notes ;  that  Hervey  thereupon  left  the  bank,  and 
forthwith  proceeded  to  hand  over  to  the  other  creditors  of  Isaac 
Dewhurst  the  promissory  notes,  for  securing  to  them  the  instal- 
ments of  the  composition  payable  upon  their  respective 
*  593   debts,  and  to  procure  the  *  execution  by  them  of  the  deed  of 
release;  that  Hervey  expressly  informed  the  other  credit- 
ors that  the  banking  company  had  not  executed  the  deed  of  re- 
lease, but  that  they  acquiesced  in  and  agreed  to  the  terms  thereof, 
and  were  parties  to  the  composition ;  and  that  all  the  other  credit- 
ors thereupon  accepted  the  composition,  and  executed  the  deed  of 
release.     The  bill  also  alleges,  that  W.  Dewhurst  was  in  com- 
munication with  Hervey  while  Hervey  was  completing  the  ar- 
rangement, and  was  informed  by  Hervey  of  what  had  passed 
with  Caw,  and  that  W.  Dewhurst  fully  acquiesced  in  the  arrange- 
ment. 

[  458  ] 


EMMET  V.  DBWHUBST.  *  598 

The  answer  states,  that,  in  consequence  of  the  proceedings  of 
the  plaintiff,  the  defendant's  solicitor  applied  to  Hervey  for  in- 
formation as  to  what  took  place  between  him  and  the  banking 
company,  and  that  he  was  informed  by  Hervej  that  he  called  at 
the  bank  and  saw  Gaw,  and  told  him  that  he  had  called  with  Isaac 
Dewhurst's  composition  deed  and  promissory  notes,  and  wished 
him  to  execute  the  deed,  and  give  up  Garter's  acceptances  upon 
his  handing  to  Gaw  the  promissory  notes  signed  by  the  defendant, 
but  that  Gaw  said  that  he  would  not  give  up  Garter's  acceptances 
until  the  bank  saw  what  could  be  got  from  Garter's  estate,  and 
that,  although  a  consenting  party  with  the  other  creditors,  he 
thought  he  had  better  delay  signing  the  deed  until  he  saw  what 
could  be  got ;  and  that  Hervey  stated,  that  he  believed  that  Gaw 
also  said  that  he  would  not  sign  the  release  without  the  assent  of 
Isaac  Dewhurst's  guarantees  to  the  bank  for  his  general  balance 
of  account :  and,  except  as  thereby  appeared,  the  answer  states 
that  the  defendant  could  not  set  forth  as  to  his  knowledge,  informa- 
tion, remembrance,  or  belief,  whether  it  was  or  not,  or  whether  or 
not  in  consequence  of  the  circumstances  in  the  bill  alleged, 
*  agreed  by  and  between  Hervey  and  Gaw  (save  that  if  any  *  694 
such  agreement  was  made,  it  was  without  any  authority 
given  by  the  defendant,  and  was  not  binding  on  the  defendant), 
that  Hervey  should  hold  the  promissory  notes  for  the  amoimt  of 
the  composition  of  the  debt  of  the  banking  company,  or  whether 
or  not  also  the  deed  of  release,  until  it  was  seen  what  the  result  of 
the  proceedings  against  Garter  would  be. 

Gaw  and  Hervey  have  both  been  examined  as  witnesses ;  and 
Gaw  states  that  he  believes  that  Hervey  called  at  the  bank  on  the 
18th  February,  1848,  and  stated  that  he  had  come  with  the  deed 
of  release  to  be  executed  by  the  creditors,  imd  with  the  promis- 
sory notes  for  the  instalments  of  the  composition  upon  the  debt 
of  the  banking  company ;  the  composition  was  upon  the  whole  of 
the  banking  company's  debt,  including  the  amount  of  Garter's 
bills.  Gaw  says,  he  asked  me  to  give  up  Garter's  bills  to  him : 
I  said,  that  I  could  not  do  so,  as  the  banking  company  were  en- 
deavouring to  recover  on  the  bills  (the  real  amount  of  the  banking 
company's  debt  depended  upon  whether  any  thing  could  be  recov- 
ered on  the  bills)  ;  he  said  he  could  not  band  over  the  promissory 
notes  for  the  instalments  unless  the  banking  company  gave  up 
Garter's  bills  to  him  ;  I  said  I  could  not  execute  the  release  witb- 
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out  receiving  the  promissory  notes  for  the  instalments,  but  that 
the  banking  company  consented  to  the  arrangement,  and  would 
execute  the  release  when  they  had  ascertained  whether  any  thing 
could  be  recovered  from  Carter  or  not ;  he  asked  if  he  might  give 
his  personal  assurance  to  the  other  creditors,  thd.t.  the  bankii^g 
company  would  execute  the  deed,  and  that  they  agreed  to  the 
composition  ;  and  I  said  he  most  decidedly  might  do  so.  It  was 
agreed  between  us  that  he  should  hold  the  promissory  notes 

*  595   and  also  the  deed  *  of  release  for  the  bank  until  we  had 

seen  the  result  of  the  proceedings  against  Carter. 
The  witness  Hervey  states,  that  it  was  understood  that  the 
parties  should  give  up  any  bills  or  acceptances  before  receiving 
their  promissory  notes  for  payment  of  the  instalments :  my  instruc- 
tions were,  to  receive  Carter's  bills  held  by  the  bank  before  giving 
to  them  the  promissory  notes  for  the  instalments :  I  was  instructed 
by  Mr.  James  Stansfeld,  who  was  Isaac  Dewhurst's  solicitor,  to 
prepare  the  necessary  promissory  notes  for  the  completion  of  the 
agreement,  and  to  get  such  agreement  completed :  I  had  specific 
instructions  from  Mr.  Stansfeld  not  to  give  the  promissory  notes 
till  the  creditors  had  delivered  up  any  bills  they  might  hold :  I 
called  at  the  bank  a  few  days  afterwards,  and  saw  Mr.  Caw :  my 
object  in  calling  upon  Mr.  Caw  was  to  inform  him  that  W.  Dew- 
hurst  had  renewed  the  security,  and  to  get  him  to  sign  the  release 
or  composition  deed,  and  deliver  up  all  bills,  or  give  an  indemnity 
in  the  form  supplied  to  me  by  Mr.  Stansfeld,  and,  upon  that  being 
done,  to  give  him  the  promissory  notes :  he  consented  to  the  com- 
position, but  declined  to  give  up  Carter's  bills :  the  amount  secured 
by  the  promissory  notes  to  the  banking  company,  was  the  amount 
of  the  instalments  on  their  whole  debt,  without  deducting  the 
amount  of  Carter's  bills :  according  to  my  previous  instructions,  I 
was  to  get  up  all  biUs  before  paying  the  composition ;  and  there- 
fore, if  I  had  got  Carter's  bills  delivered  up  to  me  by  the  banking 
company,  the  amount  of  the  notes  to  them  would  not  have  been 
altered :  I  took  away  with  me  the  deed  of  release  and  the  promis- 
sory notes,  because  I  did' not  receive  Carter's  bills:  I  held  the 
promissory  notes  until  the  latter  end  of  September  following,  as  I 
understood,  for  the  purpose  of  paying  them  to  the  bank 

*  596  upon  their  delivering  *  up  Carter's  bills.    On  cross^xami- 

nation,  he  says :    I  cannot  recollect  that  I  had  received  any 
authority  from  W.  Dewhurst  to  make  any  arrangement  with  the 
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banking  company,  or  with  Mr.  Caw,  iu  relation  to  Carter's  bills, 
or  as  to  deferring  the  deliverj  of  such  notes,  and  the  execution  of 
the  release,  until  such  result  should  be  known :  I  certainly  had 
not  authority  in  writing. 

On  the  part  of  the  plaintiff  no  evidence  is  given  to  show  that 
Hervey  had  any  authority  to  make  a  new  agreement ;  and  the 
result  seems  to  be  that  Hervey's  authority  is  not  proved. 

It  may,  however,  be  worth  while  to  consider  what  would  have 
been  the  legal  conclusion  from  what  took  place,  supposing  that 
evidence  had  been  given  to  show  that  Hervey  had  authority  to 
make  a  new  agreement.  This  agreement  is  within  the  4th  section 
of  the  Statute  of  Frauds :  it  is  ^^  a  special  promise  to  answer  for 
the  debt  of  another  person : "  it  is  not  a  promise  upon  a  good  con- 
sideration to  take  the  debt  exclusively  upon  himself:  it  professes, 
in  terms,  to  be  a  case  of  guarantee :  the  composition  notes  were 
to  be  the  joint  notes  of  Isaac  Dewhurst,  the  principal  debtor,  and 
of  the  defendant  William  Dewhurst  as  his  guarantee  or  surety. 
The  agreement  is  clearly  within  the  4th  section  of  the  Statute  of 
Frauds,  and  must  be  in  writing ;  and  any  alteration  of  it  must  also 
be  in  writing.  Goss  v.  Lord  Nugent^  (a)  Siowell  v.  Bobinsan,  (6) 
Marshall  v.  Lynn,  (c)  The  last  of  these  cases  refers  to  Stead  v. 
Dawber,  (d)  overruling  Cuffr.  Penn.  (e)  ^  Whether  there- 
fore what  passed  between  Hervey  and  Caw  could  *  or  *  697 
oould  not  be  contended  to  be  a  variation  of  the  old  agree- 
ment, or  as  the  formation  of  a  new  agreement,  it  ought  to  be 
evidenced  by  some  writing ;  and  it  is  clear  that  no  such  writing 
exists ;  and  the  important  difference  between  the  evidence  of  Caw 
and  Hervey  shows  the  wisdom  and  benefit  of  the  rule. 

If  then  the  defendant  be  discharged  from  the  performance  of 
the  original  contract  by  reason  of  the  non-performance  of  the 
cpndition,  can  he  in  the  absence  of  fraud  be  charged  upon  a  new 
parol  agreement  ?  It  is  an  agreement  to  pay  the  debt  of  another, 
and  it  is  an  agreement  with  a  condition  annexed  to  it,  which  con- 
dition has  not  been  performed ;  or  rather,  as  I  before  remarked,  it 
is  not  a  contract  with  the  bank  unless  the  release  on  their  part  was 

(a)  5  B.  &  Ad.  58.  (d)  2  Per.  &  Day.  447. 

(5)  8  Bing.  N.  C.  928.  («)  1  M.  &  S.  21. 

•     (c)  6  M.  &  W.  109. 

*  See  Browne,  Statate  of  Fntnds,  §§  411-422.     The  principle  of  Cuff  v. 
Femiy  was  followed  in  Cnmmings  o.  Anoid,  8  Met.  486,  494. 
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executed  before  the  1st  March.  The  release  was  not  executed  on 
the  part  of  the  bank  before  the  1st  March :  the  contract,  there- 
fore, never  took  effect  so  far  as  the  bank  was  concerned ;  and,  in 
the  absence  of  fraud,  the  authorities  are  distinct  and  decisive  that 
no  new  parol  agreement  can  be  substituted.  It  is  clear  that,  at 
law,  such  an  agreement  as  this,  namely  to  pay  the  debt  of  another 
person,  cannot  be  made  and  cannot  be  varied  by  parol ;  and,  in 
this  Court,  unless  there  be  fraud,  the  same  rule  prevails;  and 
there  is  not  here  even  a  suggestion  of  fraud.  It  is,  therefore, 
inunaterial  whether  any,  and,  if  any,  what  parol  agreement  was 
entered  into. 

Has  then  any  thing  occurred  to  preclude  the  defendant  from 
taking  the  benefit  of  the  statute.  He  insists  in  his  answer 
that  he  is  not  bound  by  the  contract  because  the  release  was  not 
signed,  and  he  denies  that  he  gave  any  authority  on  his  part 
to  make  a  contract,  or  that  in  point  of  fact  any  contract  was 
made.  There  is  no  admission  in  the  answer  of  any  agree- 
*  598  ment  to  *  dispense  with  the  condition,  or  to  extend  tlie  time 
for  performing  it.  If  there  had  been  such  an  admission, 
the  Court  might  have  enforced  its  performance ;  but  there  is  not 
any  such  admission.  The  agreement,  if  any,  must  be  proved ;  it 
cannot  be  proved  by  parol  evidence,  and  the  case  affords  no  other ; 
it  cannot,  therefore,  be  proved  at  all. 

Such  being  the  case,  I  think  it  unnecessary  to  make  any  refer- 
ence to  tlie  Master ;  and  to  that  extent  the  decree  must  be  varied. 
I  entirely  concur  with  the  Vice-Chancellor  that  the  plaintiff  is  not 
entitled  to  any  relief  under  the  original  agreement.  The  bill, 
therefore,  must  be  dismissed  with  costs. 


*  699  *  SCOTT  V.  SPASHETT, 

1851.    Febmaiy  8.    Noyember  12. 

A  married  woman  entitled  under  a  will  to  a  fund  on  which  an  annuity  was 
charged,  joined  her  husband  in  assigning  her  interest  to  a  purchaser  for 
valuable  consideration :  the  purchaser  obtained  a  stop  order  on  the  fund. 
On  the  death  of  the  annuitant,  the  wife  presented  a  petition  for  a  settlement 
in  a  suit  instituted  for  administering  the  estate  of  which  the  fund  formed  a 
part :  Hdd^  that  she  was  under  the  circumstances  of  the  case  entitled  to  a 
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settlement  of  the  whole  fund :  Hdd,  also,  that  it  was  competent  for  her  to 
raise  this  question  by  petition,  and  that  it  was  not  necessary  for  that  purpose 
that  she  should  file  a  bill  against  the  purchaser,  the  purchaser  having,  by 
means  of  the  stop  order,  brought  himself  sufficiently  before  the  Court  to 
enable  it  to  deal  with  the  case.* 
The  amount  to  be  settled  on  a  married  woman  under  her  equity  to  a  settlement 
is  discretionary  with  the  Court,  and  depends  on  the  particular  circumstances 
of  each  case.*  In  the  present  instance,  there  had  never  been  any  settlement 
and  the  husband  was  insolvent :  he  had  also  received  out  of  Court,  with  the 
consent  of  his  wife,  moneys  belonging  to  her  and  4)art  of  the  same  estate  to 
double  the  amount  of  the  fund  which  formed  the  subject  of  the  petition. 

This  was  an  appeal  by  Ann  Spashett,  the  wife  of  John  Spashett, 
against  an  order  of  the  late  Vice-Chancellor  of  England,  dated  the 
22d  February,  1850,  dismissing  a  petition  presented  bj  her,  pray- 
ing for  a  reference  to  the  Master  to  approve  of  a  proper  settlement 
on  herself  and  her  children  of  a  sum  of  346/.  135.  4d.  under  the 
following  circumstances. 

>  See  Lewin  Trusts  (5th  Eng.  ed.)  629. 

'  See  In  re  Suggitt'a  Trusts,  L.  R.  3  Ch.  Ap.  215 ;  1  Dan.  Ch.  Fr.  (4th  Am. 
ed.)  101,  102,  103 ;  3  t6.  2026 ;  Kenny  v.  Udall,  5  John.  Ch.  464 ;  2  Kent  (11th 
ed.)  140,  141.  This  equity  of  the  wife  stands  upon  the  peculiar  practice  of  the 
Court,  and  not  on  any  general  reasoning.  Kenny  v.  Udall,  supra ;  2  Kent,  140, 
141 ;  2  Story  Eq.  Jur.  §  1407 ;  Kincaid's  Trusts,  1  Drew.  326 ;  17  Jur.  106 ; 
Carter  o.  Taggart,  1  De  G.,  M.  &  G.  286.  It  does  not  depend  upon  any  right 
of  property  in  the  wife ;  it  is  the  mere  creature  of  a  Court  of  Equity,  an  obliga- 
tion which  the  Court  fastens,  not  upon  the  property,  but  upooi  the  right  to 
receive  it.  Per  Turner  V.  C,  in  Oabom  v.  Morgan,  9  Hare,  432.  The 
Court  may,  in  its  discretion,  give  the  whole  or  a  part  only  of  the  property  to 
the  wife.  Kenny  o.  Udall,  supra;  Haviland  v.  Bloom,  6  John.  Ch.  178,  180, 
181 ;  Davis  v,  Newton,  6  Met.  544.  Besides  the  principal  case  and  the  instances 
named  in  it,  there  are  numerous  cases  reported  in  which,  under  the  circumstances, 
the  whole  fund  has  been  settled  upon  the  wife.  Gilchrist  v,  Cator,  1  De  G.  & 
S.  188 ;  Be  Ford,  32  Beav.  621 ;  9  Ji^r.  N.  S.  740 ;  Kemick  v.  Kemick,  4  N.  R. 
533,  V.  C.  W. ;  Dunkley  r.  Dunkley,  2  De  G.,  M.  &  G.  390,  396 ;  Marshall  v. 
Fowler,  16  Beav.  249 ;  Barrow  o.  Barrow,  5  De  G.,  M.  &  G.  782,  and  other 
cases  cited  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  102,  note  (7),  and  Lewin  Trusts  (5th 
Eng.  ed.),  530,  note  (h).  In  other  cases,  the  fund  has  been  divided.  Napier  t?. 
Napier,  1  Dm.  &  War.  407 ;  Coster  v.  Coster,  9  Sim.  597 ;  Ex  parte  Pugh,  1 
Drew.  202;  Bagshaw  v.  Winter,  5  De  G.  &  S.  466.  In  Spirett  v.  Willows, 
L.  R.  1  Ch.  Ap.  520,  522,  Lord  Chelmsford  L.  C,  said:  "It  appears  to 
be  the  rule  that,  in  the  absence  of  special  circumstances,  one-half  of  the  fund 
will  be  settled  on  the  wife  and  children,  leaving  the  other  half  to  the  husband.^' 
S.  C.  3  De  G.,  J.  &  S.  293.  See  Napier  v.  Napier,  1  Dm.  &  War.  407; 
Yaughan  v.  Buck,  1  Sim.  N.  S.  287;  Bagshaw  v.  Winter,  supra;  Marshall  v. 
Gibbings,  4  Ir.  Ch.  276 ;  Lewin  Trasts  (5th  Eng.  ed.)  530. 
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By  the  will  of  Thomas  Upton,  Mrs.  Spashett  and  her  husband 
were  each  entitled  to  a  share  of  a  fund  set  apart  to  provide  for  an 
annuity,  and  payable  on  the  determination  of  the  annuity.  During 
the  lifetime  of  the  annuitant  Mr.  and  Mrs.  Spashett,  by  indenture 
dated  the  25th  October,  1831,  in  consideration  of  1402.,  assigned 
their  respective  shares  in  the  fund  to  W.  Harding.  In  1838,  J. 
Spashett  took  the  benefit  of  the  Insolvent  Act,  and  his  estate 
became  vested  in  T.  Allen  as  assignee.  The  interest  of  W.  Hard- 
ing and  T.  Allen  in  the  fiind  assigned  by  the  indenture  of  the 
25th  October,  1831,  subsequently  became  vested  by  assignment 
in  the  present  respondents,  the  trustees  of  a  reversionary 
*600  interest  society.  In  1837,  the  society  obtained  *a  stop 
order  on  the  shares  of  Mr.  and  Mrs.  Spashett  in  the  fimd. 

The  annuitant  having  died,  Mrs.  Spashett,  in  1850,  presented 
the  petition^  above  mentioned  in  this  suit,  which  was  one  for  the 
administration  of  Thomas  Upton's  estate.  The  sum  in  question 
represented  her  share  of  the  annuity 'fund.  She  had  four  children, 
and  no  settlement  had  been  ever  made  either  on  them  or  her.  It 
also  appeared  that  Mrs.  Spashett  had  been  entitled  under  the  will 
of  Thomas  Upton  to  a  share  in  his  residuary  estate ;  and  that  this 
share,  amounting  to  306/.  65.  8d.  bank  three  per  cent  annuities, 
and  383Z.  145.  5d.  reduced  annuities,  had,  with  her  consent  given 
in  Court,  been  paid  to  her  husband  by  an  order  in  the  cause  dated 
the  15th  November,  1829.  The  Vice-Chancellor  having  dismissed 
Mrs.  Spashett's  petition  as  above  stated,  she  now  appealed  to  the 
Lord  Chancellor. 

Mr.  Lee  and  Mr.  Brooksbanky  for  Mrs.  Spashett,  submitted 
that  the  right  of  the  wife  to  a  settlement  was  clear,  and  that  there 
was  nothing  to  prevent  the  Court  dealing  with  the  question  on  the 
present  petition.  They  stated  that  the  view  taken  of  the  matter 
by  the  Yice-ChanceUor,  and  acting  on  which  he  had  dismissed  the 
petition,  was  that  a  suit  was  necessary  in  order  to  enable  the  Court 
to  exercise  its  jurisdiction  in  favour  of  the  wife.  They  submitted 
that  this  view  was  erroneous ;  they  cited  Purdew  v.  Jacksany  (a) 
Brett  V.  GHreenweUj  (6)  Napier  v.  Napier j  (c)  Greedy  v.  Lavetir 
der.  (d) 

(a)  1  Rims.  1.  (6)  3  Y.  &  C.  230.  (c)  1  Dm.  &  War.  407. 

(d)  14  Jur.  608 ;  19  Law  J.  Ch.  494 ;  since  reported,  13  Beav.  62. 
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*  Mr.  0-.  M.  Oiffard,  contra,  supported  the  decision  of  *  601 
the  Yice-Ghancellor,  contending  that  a  wife's  equity  to  a 
settlement  must  be  enforced,  against  persons  not  parties  to^a  suit, 
by  a  bill  filed  for  that  purpose.  He  cited  Lady  JElibank  v.  Moth 
toUeu,  (a)  Pentland  v.  Quarringtonj  (6)  Drever  v.  Mawdesley,  (c) 
Bock  V.  Ceok.  (rf)  He  submitted  that  in  Purdew  v.  Jackson^ 
referred  to  on  the  other  side,  no  question  of  jurisdiction  was  raised, 
there  being  a  petition  and  cross  petition ;  and  that  Sleech  v. 
Tkoringion  (e)  was  a  strong  authority  for  holding .  that  where  a 
husband  and  wife  were  living  together,  the  wife  being  maintained 
by  the  husband,  the  wife  had  no  equity  to  a  settlement. 

Mr.  LeCj  in  reply,  referred  to  Franco  v.  Franco,  (jf) 

November  12. 

The  Lobd  Chancellor,  after  making  a  preliminary  statement 
of  the  facts  of  the  case  to  the  effect  above  mentioned,  proceeded  as 
follows :  — 

In  Hilary  term,  1850,  Mrs.  Spashett  presented  a  petition  pray- 
ing for  a  reference  to  the  Master  to  approve  of  a  proper  settlement 
on  herself  and  her  children  of  346Z.  13«.  4(/.,  being  her  share  of 
the  annuity  fund  which  was  then  distributable  in  consequence  of 
the  death  of  the  annuitant.  The  Reversionary  Society,  the  re- 
spondents, appeared  and  opposed  tiie  petition,  and  the  late  Yice- 
Chancellor  of  England,  by  an  order  dated  the  22d  February,  1850, 
dismissed  the  petition,  on  the  ground,  as  I  understand,  that  as  the 
respondents  claimed  to  be  entitled  to  the  fiind,  the  wife's  right 
to  a  settlement  of  that  fund,  or  any  part  of  it,  could  only 
*  be  set  up  by  a  bill  bringing  the  respondents  before  the  *  602 
Court.  I  am  of  opinion  that  the  petition  ought  not  to  have 
been  dismissed  on  this  ground,  and  that,  upon  principle  and 
authority,  the  petitioner  was  entitled  to  the  relief  she  prayed  by 
petition.  I  see  no  reason  or  advantage  in  putting  the  parties  to 
the  more  expensive  litigation  by  bill :  there  can  be  no  question 
between  them  which  cannot  be  discussed  upon  the  petition  equally 
as  well  as  in  a  new  suit,  the  only  effect  of  which  would  be  additional 
delay  and  expense,  exhausting  a  very  small  fund.    The  reasons 

(a)  5  Ves.  737.  (d)  2  Phfl.  691. 

(5)  9  M.  &  C.  249.  (0  2  Yes.  660. 

(c)  4  M.  &  C.  94.  (g)  4  Yes.  615. 
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for  driving  the  parties  to  that  other  remedy  ought  to  be  very  clear 
and  decisive  to  induce  the  Court  to  adopt  them.  In  my  opinion, 
nothing  short  of  clear  proof  that  justice  cannot  be  properly  adminis* 
tered  upon  the  present  petition  ought  to  induce  the  Court  to  abstain 
from  deciding  upon  the  right  claimed  by  the  petitioner.  No  such 
case  has  been  made  out  by  the  respondents,  and  no  authority 
which  has  been  cited  is  inconsistent  with  the  opinion  which  I  have 
formed. 

In  Greedy  v.  Lavender^  (a)  a  married  woman  and  her  husband 
had  assigned  her  reversionary  interest  in  a  trust  fund^  and  the 
assignee  deposited  the  deed  of  assignment  as  a  security  with 
Richard  Kirkman  Lane  ;  the  interest  ceased  to  be  reversionary  in 
the  lifetime  of  the  husband  and  wife ;  the  wife  then  presented  a 
petition  for  a  settlement,  and  Lord  Langdale  directed  that  a  settle- 
ment should  be  made ;  the  suit  had  not  been  instituted  at  all  in 
connection  with  any  question  relating  to  the  wife's  right  as  claimed 
by  the  petition ;  and  it  also  appears  from  the  report  of  the  case  on 
another  point,  (6)  that  the  married  woman  and  R.  K. 
*  603  *  Lane  were  co-defendants,  and  yet  no  objection  was  made 
by  the  coimsel  for  the  latter,  or  by  the  Court,  that  the  peti- 
tioner ought  to  have  proceeded  by  bill.  I  have  inquired  of  the 
registrar,  and  I  am  told  that  it  is  the  constant  practice  of  the  Court 
in  such  cases  to  proceed  by  petition.  If  the  respondents  had  been 
parties  to  the  present  suit  as  defendants  I  see  no  reason  why  tho 
question  of  the  equity  to  tlie  settlement  should  not  have  been 
decided  on  petition;  and  neither  do  I  perceive  any  reason  why 
it  should  not  now  be  so  decided.  In  my  opinion  the  respondents, 
although  neither  plaintiffs  nor  defendants,  have,  by  obtaining  a 
stop  order,  brought  themselves  before  the  Court  sufficiently  to  ena- 
ble it  to  deal  with  the  case.  The  effect  of  the  stop  order  is,  that 
the  fund  cannot  be  paid  out  without  notice  to  them ;  it  has  not  the 
effect  of  varying  the  mode  of  proceeding  by  the  party  entitled  to 
the  fund ;  it  only  entitles  the  respondents  to  notice,  so  as  to  give 
them  a  power  of  opposing  the  payment  of  the  money  out  of  Court. 
They  have  availed  themselves  of  that  notice,  and  have  opposed 
such  payment ;  and  by  so  doing  have  brought  themselves  before  the 
Court,  so  as  to  enable  it  to  deal  with  the  fund  according  to  the 

(a)  19  Law  J.  Ch.  494.  (b)  11  Beav.  417 ;  18  Law  J.  Ch.  62. 
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rights  of  the  parties,  unless  indeed  .they  can  show  that  the  ques- 
tion cannot  be  decided  without  the  machinery  of  a  distinct  suit. 
This  they  have  not  shown,  and  I  therefore  think  it  is  the  duty  of 
the  Court  to  adjudicate  on  the  question  between  them  and  the 
appellant. 

Upon  the  general  question  of  the  wife's  right  to  a  settlement 
out  of  her  absolute  equitable  choses  in  dction^  whether  against  her 
husband,  or  against  his  assignees  in  bankruptcy  or  insolvency,  or 
against  a  particular  assignee  for  valuable  consideration,  I  think  no 
doubt  can  be  entertained  in  the  present  day  ;  and  it  would 
be  *  a  waste  of  time  to  refer  to  authorities.  As  respects  the  *  604 
husband  himself,  the  wife's  claim  to  a  settlement  is  consid- 
ered as  a  clear  equity ;  and  as  respects  those  claiming  under  him, 
the  rule  applies  that  the  assignee  must  take  subject  to  the  equities 
of  his  assignor. 

Doubts  were  formerly  entertained  as  to  the  wife's  equity  to  a 
settlement,  as  against  a  particular  assignee  for  valuable  considera- 
tion ;  ^  but  it  was  decided  by  Lord  Northington,  in  the  case  of  the 
Earl  of  Salisbury  v.  Newton^  (a)  that  a  wife  has  an  equity  for  a 
settlement  even  against  a  particular  assignee  for  valuable  consider- 
ation. In  Maeaulay  v.  Philips^  (6)  Sir  R.  P.  Arden  said :  "  I  am 
clearly  of  opinion,  an  assignment  for  valuable  consideration  will 
not  bar  the  equity  of  the  wife."  In  Wright  v.  Morley^  (jf)  Sir  Wor 
LIAM  Qrant,  who  was  quite  familiar  with  the  question,  thus  ex- 
pressed the  reason  why  the  wife's  equity  should  prevail  even  as 
against  a  purchaser :  ''  K  the  husband  has  but  the  right  of  reduc- 
ing the  wife's  interest  into  possession,  how  can  he,  for  valuable 
consideration  or  otherwise,  convey  more  than  he  has  ...  if  the 
assignee  acquires  a  right  different  from  that  which  the  husband 
had,  the  husband  parts  with  something  different  from  what  he 
has."  In  Elliott  v.  Cordelia  (d)  Sir  John  Leach  said  :  "  Where 
an  absolute  equitable  interest  is  given  to  the  wife,  the  Court  will 
not  permit  the  husband  to  possess  it  without  making  a  provision 
for  the  wife,  or  her  express  consent,  and  all  who  claim  under  the 
husband  must  take  his  interest  subject  to  the  same  equity." 

(a)  1  Eden,  370.        '  (c)  11  Ves.  12.    See  p.  16. 

(5)  4  Yefi.  15.    See  p.  19.  .     {d)  6  Madd.  149.    See  p.  156. 

1  See  Lewin  Trusts  (5Ui  Eng.  ed.)  580 ;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.) 
104;  Carter  v.  Taggart,  5  De  G.  &  S.  49;  1  De  G.,  M.  &  G.  286;  Tidd  v. 
Lister,  3  De  G.,  M.  &  G.  857 ;  18  Jur.  543. 
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The  amount  which  is  to  be  settled  is  discretionary,  and 
*  605  depends  on  the  particular  circumstances  of  each  *  case.  In 
Brett  y.  Ghreenwelly  (a)  Mr.  Baron  Aldebson  said :  ^^  It  ap- 
pears to  me,  that  the  insolyent's  wife  and  her  children  are  entitled 
to  the  whole  fimd ;  and  if  I  am  bound  by  the  practice  of  the  Court 
to  take  away  from  her  any  portion  of  it,  I  will  take  away  a  shil-  * 
ling."  In  Gardner  v.  Marshall,  (ft)  the  whole  was  settled  on  the 
wife  for  her  separate  use,  in  consequence  of  the  large  sums  the 
husband  had  received  from  the  wife's  family,  the  Seict  that  she  was 
not  provided  for,  and  her  former  circumstances  and  condition  in 
life. 

In  the  present  case  I  think  that  the  whole  should  be  settled  upon 
the  wife,  as  the  husband  received  about  double  the  amount  of  this 
fund  under  the  order  of  15th  November,  1829,  and  no  settlement 
has  ever  been  made  on  the  wife  or  her  children.  I  have  the  less 
hesitation  in  directing  the  whole  to  be  settled,  as  the  assignee  only 
paid  140/.  for  the  two  shares  of  the  husband  and  wife.  The  appeal 
will  therefore  be  allowed,  and  it  must  be  referred  to  the  Master  to 
approve  of  a  proper  settlement  of  the  fund  mentioned  in  the  peti* 
tion. 


•  606  *  INNES  V.  SAYER. 

1851.   Janniry  22,  28,24.    November  25. 

A.  B.  was,  at  the  date  of  her  will,  entitled  for  life  under  her  marriage  settlement 
to  the  dividends  of  a  sum  of  consols,  with  a  power  of  appointment  over  a 
portion  of  such  consols,  which,  in  default  of  appointment,  was  to  go  to  her 
next  of  kin  living  at  her  death.  She  was  also  entitled  for  life  under  the  will 
of  her  husband  to  the  dividends  of  10,0002.  consols,  and  of  various  other 
stocks  with  a  power  of  appointment  by  deed  or  will  attested  by  two  witnesses 
over  one-third  part  of  such  sums,  and  in  default  of  appointment  the  stock 
was  limited  to  other  parties.  By  an  unattested  will  not  referring  to  th^ 
powers,  she  gave  four  several  sums  (amounting  to  80002.  consols),  '*in  the 
82.  per  cent  consols,^^  to  four  charities,  and  "  the  remainder  in  the  82.  per 
cents,^l  and  in  the  other  stocks  in  the  settlement,  naiylng  them,  to  other  par- 
ties. Hdd,  thai  the  will  operated  as  an  execution  of  the  power  under  the 
will  of  the  husband,  and  also,  that  the  words  **  the  remainder  in  the  82.  per 
•cents,'*  sufficiently  showed  that  the  legacies  previously  given  were  part  of  a 

(a)  8  Y.  A  C.  2Sa    See  p.  288.  (6)   14  Sim.  676. 
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larger  amount  of  stook  in  that  specific  fund,  and  whether  the  specific  stock 
referred  to  might  mean  stock  which  the  testatrix  might  purchase  between  the 
date  of  her  will  and  her  death,  or  stock  existing  at  the  date  of  her  will,  still 
the  gifts  were  specific.^ 

Where  a  gift  is  primd  facie,  specific  eyidence  of  the  state  of  the  property  at  the 
date  of  the  will  is  admissible.* 

A  power  well- exercised  in  other  respects  will,  in  Cutout  of  charities,  be  deemed 
to  be  an  effiective  execution  of  the  power,  although  the  form  in  which  the 
power  has  been  exercised  has  not  conformed  to  the  requisitions  imposed  hj 
the  instrument  creating  or  giving  the  power.' 

Hddf  also,  in  the  case,  that,  as  the  parties  entitled  in  default  of  appointment 
under  the  settlement  were  not  parties  to  the  suit,  the  Court  could  make  no 
efifective  decree  in  the  suit  to  charge  the  fund  under  the  settlement,  and  that 
there  was  no  ground  for  restraining  the  charities  from  taking  their  legacies 
exclusively  out  of  the  consols  under  the  will  of  the  husband. 

This  was  an  appeal  from  a  decree  of  the  Vice-Chancellor  Wig- 
bam,  made  on  the  hearing  of  the  cause  on  the  22d  March,  1849. 
The  material  facts  are  as  follows :  — 

Judith  Innes  made  her  will  dated  in  January,  1888,  and  at  the 
date  of  her  will  was  entitled  for  life,  under  her  marriage  settlement, 
to  the  dividends  of  a  sum  of  1S26L  8*.  lid.  three  per  cent  con- 
sols, with  a  power  of  appointment  over  a  sum  of  lOOOZ.,  like  stock, 
by  her  last  will  and  testament ;  and  in  default  of  appoint- 
ment *  the  1000/.  stock  was  to  go  to  her  next  of  kin  living  *  607 
at  her  death. 

Judith  Innes  was  also  entitled  for  life,  under  the  will  of  her  late 
husband  to  the  dividends  of  the  several  sums  of  10,000/.  three  per 
cent  consols,  5000/.  new  three  and  a  half  per  cent  annuities,  800/. 
long  annuities,  and  1500/.  148.  5d.  three  per  cent  reduced  annui- 
ties, with  a  power  of  appointment  by  deed  or  will  over  one-third 
part  of  such  sums ;  and  in  default  of  appointment,  the  said  four 
sums  of  stock  were  bequeathed  to  Alexander  Innes  and  his  chil- 
dren. The  testatrix,  by  her  will,  which  was  unattested  and  did  not 
refer  to  the  powers,  gave  to  the  treasurer  for  the  time  being  of  the 
Sailors  Home  "  1000/.  in  the  8/.  per  cent  consols,"  to  the  treas- 
urer of  the  Strangers  Friends  Society  "  1000/.  in  the  8/.  per  cent 
consols,"  to  the  British  and  Foreign  Bible  Society  "  500/.  in  the 
8/.  per  cent  consols,"  and  the  like  sum  to  the  Church  Missionary 

>  See  Wilday  v,  Bamett,  L.  B.  6  £q.  193. 

*  1  Jarman  Wills  (Sd  £ng.  ed.),  394,  649 ;  Horwood  v.  Griffith,  2  De  G., 
M.  &  G.  700,  708;  2  Lead.  Cas.  inEq.  (Sd  Am.  ed.)  483,  484  [242]. 

'  See  1  Lead.  Cas.  in  £q.  (3d  Am.  ed.)  287,  291 ;  4  Kent  (11th  ed.),  339. 
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Society,  to  be  paid  within  six  months  after  her  decease ;  and  she 
added  ^^the  remainder  in  the  82.  per  cents,  and  three  separate 
sums  in  the  new  Sil.  per  cents,  with  lOOZ.  a  year  long  annuities, 
and  any  other  property  I  may  die  possessed  of,  of  what  nature  or 
kind  soever,  I  leave  to  my  brothers"  upon  the  trusts  therein 
named.  The  testatrix  subsequently  made  eight  other  unattested 
testamentary  papers,  at  the  foot  of  the  last  of  which,  dated  the  1st 
September,  1836,  she  had  written :  "  This  will  has  not  been  wit- 
nessed, as  I  intend,  if  I  am  spared,  to  write  it  out  fair." 

The  testatrix  died  in  June,  1844,  and  her  will  and  other  testa- 
mentary papers  were  admitted  to  probate. 

The  present  bill  was  filed  by  one  of  the  four  children  of 
*  608  Alexander  Innes  (the  residuary  legatees  of  Thomas  *  Innes) 
against  his  surviving  executor,  the  other  children  of  Alex- 
ander Innes,  and  the  treasurers  of  the  different  charities  to  whom 
legacies  had  been  left  by  the  will  of  Judith  Innes,  praying  that 
one-fourth  part  of  the  sums  of  stock  over  which  she  had  power  of 
appointment  might  be  transferred  to  the  plaintiff. 

The  Vice-Chancellor  by  his  decree  declared,  that  the  testatrix 
by  her  will  intended  to  execute  the  power  of  appointment  given 
her  by  the  will  of  her  late  husband,  and  that  the  defective  execu- 
tion ought  to  be  supplied  in  favour  of  the  four  charities,  and 
directed  the  stock  to  be  transferred  accordingly,  (a)  Against  this 
decree  the  plaintiff  now  appealed  to  the  Lord  Chancellor. 

Mr.  Boltj  Mr.  Faber,  and  Mr.  Headlam^  in  support  of  the 
appeal.  —  We  submit,  first,  that  the  testatrix  had  no  intention  to 
execute  her  power,  either  expressly  or  impliedly;  and  secondly, 
even  if  she  had  such  intention,  her  will  was  not  executed  in  the 
presence  of  witnesses,  as  prescribed  by  the  instruments  creating 
the  power,  and  that  the  defective  execution  cannot  be  aided  in 
favour  of  the  charities.  The  fact  that  the  testamentary  papers 
have  all  been  admitted  to  probate  in  the  Ecclesiastical  Court, 
merely  proves  that  they  are  testamentary,  and  not  that  the  formali- 
ties of  the  power  have  been  literally  pursued.  Rich  v.  CockelL  (J) 
There  is  a  third  objection  to  the  decree,  namely,  that  assuming  the 
testatrix  to  have  sufficiently  executed  the  power,  she  must  be 
intended  to  have  referred  as  much  to  her  power  under  her  mar- 

(a)  7  Hare,  377.  (b)  9  Vea.  376. 
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riage  settlement  as  to  that  under  the  ^11  of  her  husband,  which 
would  render  the  parties  interested  in  the  lOOOZ.  under  the 
*  settlement  liable  to  contribute  to  the  payment  of  the  char-  *  609 
ity  legacies.  It  was  admitted  by  the  defendants,  in  the 
Court  below,  that  the  bequests  of  consols  standing  alone  were  gen- 
eral and  not  specific  legacies ;  but  it  was  said  that  the  words,  ^'  the 
remainder  in  the  8L  per  cents,"  &c.,  made  the  previous  bequest 
specific :  the  words,  however,  "  1000?.  in  the  consols,'*  are  clearly 
general,  and  the  addition  of  the  words,  ^^  the  remainder  in  the  3/. 
per  cents,"  cannot  alter  the  case.  Even  if  the  bequest  would  be 
specific  with  reference  to  the  state  of  things  at  the  testatrix's  death, 
the  testatrix's  words  do  not  necessarily  import  the  existence  of  the 
specific  thing  bequeathed  at  the  date  of  the  will,  and  in  order  to  be 
so  construed  they  must  be  susceptible  of  no  other  construction,  for 
a  defective  execution  cannot  be  aided  unless  there  is  a  clear  and 
manifest  intention  to  refer  to  the  power  by  internal  evidence  of 
intention.  Webb  v.  Hotmor.  (a)  The  Vice-Chancellor  rested  his 
Judgment  on  the  authority  of  Piggot  v.  Penrice ;  (6)  but  that  case 
is  distinguishable,  inasmuch  as  there  the  party  was  disposing  of 
bis  own  property ;  and  it  must  also  be  borne  in  mind  that,  by  the 
Statutes  of  Charitable  Uses  and  of  Mortmain,  the  extent  of  favour 
shown  to  charities  has  been  considerably  abridged.  (They  cited  and 
commented  on  Attorney- Oeneral  v.  iZye,  (c)  Hughes  v.  Turner^  (d) 
Lewis  V.  LeweUyn^  (e)  J(mes  v.  Tucker,  (jg)  Narmock  v.  Hor- 
ton,  (A)  Lovmds  v.  Lownds,  (t)  Andrews  v.  Emmot,  (A)  Attorney- 
General  v.  Lady  Downing,  (l)  1  Sugd.  Powers,  887,  890,  6th  ed.) 


Mr.  Glasse  for  the  treasurer  of  the  Sailors  Home. 
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Mr.  Lloyd  and  Mr,  Cankrien  for  the  Strangers  Friend  Society. 


Mr.  W.  Page  Wood  and  Mr.  Baggallay  for  the  British  and  For- 
eign Bible  Society. 

The  general  argument  on  behalf  of  these  several  charities  was 
that  the.  will,  having  been  duly  proved,  must  be  regarded  as  an 


(a)  IJ.  &  W.  862. 

(6)  Com.  260 ;  S.  C,  Gilb.  1S7. 

(c)  2  Vem.  453. 

(ji)  3  M.  ft  K.  666. 

(«)  Turn.  &  R.  104. 


(g)  2  Mer.  533. 

(A)  7  Ves.  391. 

(t)   1  Tou.  &  3 err,  445. 

(jfc)  2  Bro.  C.  C.  297. 

(Q  Amb.  67L 
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execution  of  the  power,  although  the  power  was  not  expressly 
referred  to :  Douglas  v.  Cooper ;  (a)  tiiat  the  legacies  were  clearly 
specific  and,  as  such,  evidence  was  admissible  to  show  the  state  of 
the  testatrix's  property  at  the  date  of  her  will:  ShuUleworth  v. 
Cheaves :  (6)  on  this  point  they  also  referred  to  and  distinguished 
the  cases  of  Standen  v.  Standen,  (c)  and  Nannock  v.  Morton,  (d) 
They  also  submitted  that  it  was  the  constant  habit  of  Courts  of 
Equity,  ever  since  the  Statute  of  Charitable  Uses,  (e)  to  supply 
defective  executions  of  powers  in  favour  of  charities.  Attorney- 
Q-eneral  v.  Uye,  (<g)  Attorney-General  v.  Burdety  (A)  Piggot  v. 
Pewricey  (i)  Attorney- General  v.  Andrews,  (*)  The  Attorney- Gen- 
eral y.  Tan,credy  (Z)  Incorporated  Society  y.  Richards,  (m)  Attor- 
ney-General V.  Skinners^  Company,  (n)  Chapman  v.  Gibson,  (p) 

Wilson  V.  BrownsmUh,  (jpi)  overruling  Ashton  v.  Ashton,  (q). 
*  611    They  contended  that  the  cases  cited  by,*  the  plaintiff  had 

no  application,  because  in  the  present  case  the  testatrix 
had  not  any  property  of  her  own  to  which  the  words  of  the  will 
might  be  referred ;  and  they  cited  and  commented  on  the  following 
authorities :  Mackinley  v.  Sison,  (r)  Probert  v.  Morgan,  («)  Ex 
parte  CaswaU,  (f)  Bradly  v.  Westcott,  (u)  Bennet  v.  Aburrow,  (v), 
Napier  v.  Napier,  (w)  LoveU  v.  Knight,  (x)  /^  Edward  Clere^s 
Case,  (y) 

« 

The  Attorney- General  and  Mr.  Pirie,  for  the  surviving  executor 
of  the  will  of  T.  Innes,  the  husband  of  the  testatrix. 

Mr.  Bolt  in  reply. 

November  25. 

The  Lord  Chancellor.  —  The  first  question  to  be  decided  is, 

(a)  3  M.  &  K.  378.  (e)  43  EUz.  c.  4. 

(6)  4  M.  &  C.  36.  {g)  2  Vera.  463. 

(c)  2  Ves.  Jr.  689.  (A)  2  Yem.  766. 
\d)  7  Ve8.  390. 

(t)  Duke*B  Charitoble  Uses,  ed.  Bridgman,  p.  386,  and  the  note  to  the  case 
as  reported  in  Free,  in  Oh.  471. 

(k)  1  Yes.  226.  (s)  1  Atk.  440. 

(0  1  Eden,  10.  (0   1  Atk.  669. 

.  (m)  1  Dru.  &  War.  268.  («)  13  Yes.  446. 

(n)  2  Russ.  407.  (©)  8  Yes.  609. 

(o)  8  Bro.  C.  C.  229.  (w)  1  Sim.  28. 

Ip)  9  Ves.  180.  Ix)  3  Sim.  276. 

(q)  3  P.  W.  884.  (y)  6  Rep.  176. 
(r)  8  Sim.  661. 
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whether  the  will  of  Judith  Innes  opeirated  as  an  execution  of  the 
powers  given  her  by  her  marriage  settlement,  and  by  the  will  of 
her  husband.  This  question  involves  two  others :  first,  whether 
the  testatrix  intended  by  the  will  which  she  made  to  execute  her 
powers  of  appointment ;  and  secondly,  admitting  that  she  did  so 
intend,  whether  the  Court  will  hold  the  powers  to  be  sufficiently 
executed  in  favour  of  the  charities,  notwithstanding  tlie  non-attes^ 
tation  of  the  will  of  the  testatrix  in  conformity  with  the  power. 

With  respect  to  the  intention  to  execute  by  her  will  the 
power  which  she  possessed  under  her  husband's  will  *  and  *  612 
under  her  marriage  settlement,  I  am  of  opinion  that  such 
intention  may  be  collected  from  the  words  of  the  will.  The  gen- 
eral rules  relating  to  this  point  ought  to  be  considered  as  so  well 
established  as  to  be  no  longer  open  to  doubt,  or  subject  to  argument. 
The  matter  of  doubt  and  difficulty  as  to  this  point  is,,  whether  the 
facts  and  circumstances  of  this  particular  case  do  or  do  not  fall 
within  the  established  rules.  Although  I  am  not  at  liberty  to  refer 
to  the  very  valuable  modern  work  on  powers,  as  authority  (and  I 
hope  it  will  be  many  years  before  the  public  will  sustain  the  loss 
which  will  give  it  the  stamp  of  authority),  I  may  yet  adopt  the 
usual  terse  and  appropriate  language  in  which  the  result  of  the  au- 
thorities is  stated  in  that  work.  In  the  first  volume  of  Sugden  on 
Powers,  6th  ed.  p.  373,  7th  ed.  p.  356,  it  is  stated :  "  A  donee  of 
a  power  may  execute  it  without  referring  to  it,  or  taking  the  slight- 
est notice  of  it,  provided  that  the  intention  to  execute  it  appear." 
..."  Where  however  the  power  is  not  referred  to,  the  property 
comprised  in  it  must  be  mentioned,  so  as  to  manifest  that  the  disr- 
position  was  intended  to  operate  over  it ;  the  donee  must  do  such 
an  act  as  shows  that  he  has  in  view  the  thing  of  which  he  had  a 
power  to  dispose."  lb.  6th  ed.  p.  386,  7th  ed,  p.  367.  And  in 
a  subsequent  page  it  is  added :  "  Slight  circumstances  of  conformity 
or  reference  will  not  amount  to  a  sufficient  indication  of  the  inten- 
tion."   lb.  6th  ed.  p.  387,  7th  ed.  p.  370.i 

Such  being  the  established  rules  of  construction  applicable  to 
this  subject,  the  question  in  this  case  is,  whether  the  specific  prop- 
erty to  which  the  powers  relate  is  mentioned  or  referred  to  in  the 

• 

'  Nannock  v.  Horton,  7  Yes.  (Sumner's  ed.)  391  a,  note  (5)  ;  4  Kent  (11th 
ed.)  334.  335;  Coryell  o.  Dunton,  7  Barr,  630;  Beilly  v.  Chouquette,  18 
MisBoa.  220 ;  Blagge  v.  Miles,  1  Story,  426,  445  «i  seq. ;  Churchill  o.  Dibben, 
9  Sim.  447 ;  Heyer  v.  Burger,  1  Hoff.  Oh.  2. 
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will  in  question.    I  think  it  is  so  mentioned  and  referred  to,  and 

I  adopt  the  reasons  and  arguments  of  the  learned  Judge  below 

in  support  of  that  conclusion.    I  agree  that  the  words 

*  618    *  "  the  remainder  in  the  3Z.  per  cents  "  satisfactorily  show, 

that  the  legacies  previously  given  were  part  of  a  larger 
amount  of  stock  in  that  specific  fund.  The  definite  article  "  the  " 
marks  out  some  specific  or  particular  sum  of  stock,  as  distinct  from 
a  gift  of  stock  of  that  description  in  general ;  and  whether  the 
specific  stock  referred  to  might  mean  stock  which  the  testatrix 
might  purchase  between  the  date  of  her  will  and  her  death,  as  it 
has  been  contended,  or  stock  existing  at  the  date  of  the  will,  still 
the  gift  is  specific,  as  it  is  a  gift  of  stock  existing  at  one  of  those 
times ;  and  the  expression,  ^^  the  remainder  in  the  3/.  per  cents," 
cannot  be  construed  to  import  a  direction  to  purchase  some  82.  per 
cents,  as  in  the  case  of  a  general  bequest  of  a  given  amount  of 
that  stock.  As  then  the  words  can  only  be  satisfied  by  referring 
them  to  specific  stock,  existing  either  at  the  date  of  the  will  or  at  the 
death  of  the  testatrix,  it  is  necessary  for  the  Court  to  inquire  as  to  the 
existence  of  stock  at  those  times  to  which  the  words  can  be  referred; 
and  since  there  is  no  stock  of  her  own  to  which  they  can  be  re- 
ferred at  the  death  of  the  testatrix,  but  there  is  stock  subject  to  the 
powers  of  appointment  to  which  they  can  b«  applied,  stock  existing  both 
at  the  date  of  the  will  and  at  the  death  of  the  testatrix,  the  Court 
must  refer  them  to  that  stock,  in  order  to  give  some  effect  to  the 
disposition  which  they  purport  to  make.  If  the  will  were  regarded 
as  speaking  from  its  date,  there  could  be  no  doubt  but  that  the 
words  must  be  referred  to  the  stock  over  which  the  power  of  ap- 
pointment extends,  for  at  that  time  there  was  no  other  stock.  And 
if  the  will  speaks  from  the  death,  the  result  must  be  the  same,  for 
there  was  no  other  stock  even  at  that  time.  It  was  contended, 
however,  that  the  words  might  be  satisfied  by  referring  them  to 
some  stock  which  the  testatrix  supposed  to  be  existing  at  the  time 

of  her  death.     But  when  the  testatrix  had  no  31.  per  cents 

*  614    of  her  own  *  either  at  the  date  of  her  will,  or  afterwards, 

and  there  is  no  indication  in  the  will  of  an  intention  to  pur- 
chase any  such  stock,  or  of  any  expectation  of  her  becoming  pos- 
sessed of  any  such  stock,  I  think  it  would  be  a  most  forced  and 
unnatural  construction  to  hold  that  the  specific  stock  referred  to 
was  specific  stock,  which  never  existed  in  fact,  and  of  the  expected 
existence  of  which  at  a  future  time  in  the  mind  of  the  testatrix 
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there  is  not  the  slightest  evidence  or  indication ;  at  all  events,  I 
think  the  most  natural  construction  is  to  interpret  the  words  as 
referring  to  the  specific  fund  in  actual  existence  at  the  date  of  the 
will,  rather  than  to  possible  specific  stock,  the  possibility  of  the 
existence  of  which  there  is  no  proof  whatever  that  the  testatrix 
ever  contemplated.  If  this  construction  required  further  support, 
I  think  it  is  to  be  found  in  the  next  words,  "  and  three  separate 
sums  in  the  new  3iZ.  per  cents,"  which  palpably. mean  the  three 
specific  sums  existing  at  the  date  of  the  will.  On  the  other  hand, 
I  do  not  consider  that  the  subsequent  words,  "  and  any  other  prop- 
erty I  may  die  possessed  of,  of  what  nature  or  kind  soever,"  in 
the  least  degree  affect  the  construction  of  the  words,  "  the  remain- 
der in  the  8/.  per  cents,"  further  than  this,  that  at  most  they  only 
import  an  expectation  that  the  specific  stock  previously  described 
would  exist  at  the  time  of  her.  death,  and  an  intention  to  dispose 
not  only  of  that  stock,  but  also  of  all  other  property  which  she 
might  die  possessed  of,  whether  it  were  property  of  which  she  was 
possessed  at  the  date  of  her  will,  or  property  which  she  might 
afterwards  acquire.^ 

It  was  argued,  that  evidence  of  the  state  of  the  property  at  the 
date  of  the  will  is  inadmissible  in  this  case,  and  Sir  James  Wiobam's 
work  was  quoted  in  support  of  this  view :  but  the  very  contrary  is 
maintained  in  that  work.  According  to  the  fifth  proposition 
laid  *  down  in  that  book :  "  For  the  purpose  of  determiningthe  *  615 
.  .  .  subject  of  disposition  a  Court  may  inquire  into  every 
material  fact  relating  to  the  .  .  .  property  which  is  claimed  as  the 
subject  of  disposition,  and  into  the  circumstances  of  the  testator 
and  of  his  family  and  affairs,  for  the  purpose  of  enabling  the  Court 
to  identify  the  thing  intended  by  the  testator."  Wigram  on  Ap- 
plication of  extrinsic  Evidence  to  Interpretation  of  Wills,  p.  61, 
8d  ed.  It  is  true  that  there  have  been  many  cases  in  which  the 
Court  has  held  that  a  power  was  not  executed  even  where  the 
words  might  have  referred  to  the  power;  but  in  those  cases, 
the  words  co^ild  be  fully  satisfied  by  referring  them  to  the  testator's 
own  property ;  and  there  have  been  also  various  cases  in  which 
the  Court  has  refused  to  take  into  consideration  the  state  of  the 
testator's  property  at  the  date  of  his  will,  or  at  the  time  of  his 

1  As  to  the  effect  of  the  Act  of  1  Vict.  c.  26,  §  27,  see  1  Jarman  Wills  (3d 
Eng.  ed.)  650,  652 :  Lake  v,  Currie,  2  De  6.,  M.  &  G.  536 ;  Bernard  v.  Min- 
shall,  Johns.  276. 
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AetiQi ;  Irat  in  these  cases  the  dispositioii  was  not  primd  facie 
specific,  as  I  think  it  is  in  this  will. 

In  Lewis  y.  LeweUyn^  (a)  a  testator  having  a  power  of  appoint- 
ment of  freeholds  and  copyholds,  and  having  other  freeholds  of 
^  his  own,  bnt  no  copyholds,  charged  all  his  fre^old  and  copyhold 
estate  with  the  payment  of  debts,  and  subject  thereto  he  devised 
and  bequeathed  all  his  real  and  personal  estate ;  this  was  held  to 
be  a  good  execution  of  the  power  as  to  the  copyholds,  bnt  not  as 
to  the  freeholds.  In  Napier  v.  Napier,  (b)  a  testator  made  a 
general  devise  of  all  his  land  in  nine  parishes,  in  five  of  which  he 
had  only  land  in  fee,  in  three  others  he  had  no  land  of  his  own, 
but  there  was  land  over  which  he  had  a  power  of  appointment ;  in 
the  remaining  parish  he  had  land  in  fee,  and  also  land  over  which 
his  power  of  appointment  extended.  On  the  authority  of 
*616  Lewis  v.  LeweUyn,  it  was  held  that  the  land  in  the  *la8t 
parish  which  was  subject  to  his  power  did  not  pass,  although 
all  the  other  land  passed,  and  although  it  was  insisted  that  in  efiidct 
there  was  a  reference  to  the  power,  for  the  admission  that  the  land 
did  pass  in  the  three  parishes  in  which  the  devisor  had  only  land 
subject  to  the  power,  was  an  express  admission,  that  the  devisor  had 
the  power  in  view  at  the  time  of  making  his  will.  These  cases 
only  prove,  that  where  the  testator  has  property  of  his  own,  and  a 
power  of  appointing  other  property,  and  the  words  he  uses  may 
be  fully  satisfied  by  referring  them  to  his  own  property,  they  will 
not  be  referred  to  the  property  over  which  he  has  only  a  power  of 
appointment.' 

In  Webb  v.  Hawnor,  (c)  it  was  held  that  a  bequest  of  the  whole 
of  the  testator's  personalty,  ^^  consisting  of  money  invested  in  any 
of  the  public  funds,  household  furniture,  &c.,"  did  not  operate  as 
an  execution  of  a  power  of  appointment  over  a  sum  in  the  funds. 
The  Master  of  the  Bolls  said,  ^^  in  this  instrument  there  is  nothing 
to  show  that  the  testator  meant  to  dispose  of  any  thing  but  his  own 
property ;  every  part  of  it  is  satisfied  by  giving  all  that  he  was  pos- 
sessed of."  The  decision  in  Hughes  v.  Turner,  (e2)  that^a  power  was 
not  executed,  proceeded  on  the  ground  that  it  was  not  proved  that 
the  testatrix  by  her  will  professed  to  dispose  of  that  which  she  could 
only  dispose  of  under  her  power :  but  that  even  if  she  did,  still 
reference  to  part  of  a  subject  or  to  some  of  many  subjects,  is  not 

(a)  Turn.  &  R.  104.  (c)  IJ.  &  W.  863. 

Ih)  1  Sim.  28.  ((2)  8  M.  &  K.  666. 
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snfficient  to  make  the  will  operate  as  an  execution  of  the  power,  bb 
to  such  parts' or  such  subjects  as  are  not  referred  to.  In  Jones  v. 
Tucker  J  (a)  the  testatrix  had  a  power  of  appointing  100^., 
and  without  referring  to  the  power,  she  *  bequeathed  the  *  617 
sum  of  100/.,  having  no  personal  property  at  the  time  of 
her  death,  except  some  furniture  of  small  value ;  the  Court  held 
that  the  state  of  the  testatrix's  property  at  the  time  of  her  death 
could  not  be  considered,  and  that  the  power  was  not  executed.  In 
Jones  V.  Curry,  (6)  the  testator  had  a  power  of  appointing  prop- 
erty partly  consisting  of  real  estate,  and  partly  of  household  fiimi- 
ture,  linen,  and  plate :  a  gift  of  all  his  estate  and  effects,  of  whatever 
denomination,  and  of  his  household  furniture,  with  linen  and  plate, 
was  held  not  to  be  an  execution  of  the  power.  The  Master  of  the 
Bolls  said :  '^  Whatever  is  the  inadequacy  of  a  testator's  property  to 
satisfy  the  term^  of  the  will,  and  whatever  may  be  the  conviction 
of  the  Court  of  his  intention  to  execute  the  power,  the  state  of  his 
personalty  at  the  time,  of  the  will  or  of  the  death,  cannot  be  ex- 
amined for  the  purpose  of  collecting  evidence  of  his  intention.  •  .  . 
In  the  present  case,  so  fistr  as  respects  personal  property,  it  is  clear 
that  nothing  on  the  face  of  the  will  denotes  an  intent  to  dispose  of 
this  fund.  The  will  purports  to  pass  the  property  of  the  testator, 
in  terms  appropriate  for  that  purpose,  without  referring  to* the 
powers  or  to  any  thing  which  is  the  subject  of  it. " 

In  Nawnock  v.  Horton,  (^o)  the  bequest  was  of  2000/.,  8/.  per  cent 
consolidated  bank  annuities.  The  Lord  Chancellor  said,  p.  399 : 
^^  That  sum  is  so  given  that  it  cannot  be  disputed,  that  if  when  he 
died  he  had  not  had  any  stock,  but  had  other  personal  estate,  that 
stock  must  have  been  purchased  for  the  legatees.  It  is  not 
specific.  It  would  operate  only  as  a  direction  to  purchase  stock 
if  he  died  without  any  stock ;  and  it  is  very  difficult  to  say  that 
what  would  amount  to  that  direction  in  a  will  is  to  be  con- 
strued into  a  gift  of  that  which  was  not  his  *to  give,  but  *618 
over  which  he  had  a  power.  .  .  .  The  case  of  Andrews  v. 
Emmot,  (d)  wd  the  others  of  that  class,  are  clear  and  distinct 
and  positive  and  express  to  the  point  that  you  are  not  to  inquire 
into  the  circumstances  of  the  testator's  property  at  the  date  of  the 
will,  to  determine  whether  he  was  executing  the  power  or  not." 

In  Andrews  v.  Emmot,  (d)  the  testator  did  not  refer  either  to 

(a)  2  Mep.  688.  (c)  7  Vea.  891. 

(&)  1  Swanst  66.  (d)  2  Bro.  C.  C.  297. 
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the  power  or  to  the  subject  of  it.  Lord  Thxtblow  said :  ^^  If  a  man 
disposes  of  that  over  which  he  has  a  power,  in  sach  a  manner  that 
it  is  impossible  to  impute  to  him  any  other  intention  but  that  of 
executing  the  power,  the  act  done  shall  be  an  execution  of  the 
power.  But  the  doctrine  is  not  carried  by  any  case  further  than 
this ;  and  it  would  be  cruel  to  do  it,  as  it  would  be  throwing  the 
property  of  testators  into  utter  confusion."  And  he  added,  you 
must  not  go  out  of  the  instrument  itself  to  gather  the  construction 
of  it,  as  to  inquire  into  the  testator's  situation,  in  order  fiom 
thence  to  gather  what  it  is  probable  he  meant. 

From  some  of  the  decisions  in  these  cases,  it  might  be  inferred 
that  in  no  instance  can  the  Court  take  into  account  the  state  of  the 
property  in  construing  a  will ;  but,  as  Baron  Alderson  remarked 
in  Davies  v.  Quarterman^  (a)  ^^  All  dicta  should  be  construed  ac- 
cording to  the  circunistances  of  the  case  in  which  they  are  found ;" 
and  the  cases  in  which  these  decisions  arc  found,  are  cases  in 
which  the  gift  wbs  primd  facie  a  general  pft.  Whereas,  in  Shut- 
tleworth  v.  Qreaves^  (b)  Lord  Cottenham  said :  "  In  every  specific 
devise  or  bequest,  it  is  clearly  competent  and  necessary  to  inquire 

as  to  the  thing  specifically  devised  or  bequeathed."  And 
*619    this  doctrine  *wa8  acted  on  in  Maekinlei/  v.  Sison,(^c) 

where  it  may  be  questionable  if  it  was  justifiable  to  do  so. 
There  a  testatrix  directed  several  pecuniary  legacies  to  be  paid  out 
of  the  money  "  invested  in  her  name  "  in  the  41.  per  cent  govern- 
ment annuities.  She  had  not,  at  the  time  of  making  her  will,  or 
of  her  decease,  any  stock  standing  in  her  name  at  all,  nor  any  in 
the  name  of  trustees,  except  some  SI.  per  cents,  and  as  she  had  no 
property  at  any  time  to  pay  the  legatees  except  that  fund,  it  was 
held  that  the  description  contained  in  her  will,  although  erroneous, 
sufficiently  pointed  out  the  subject  of  the  power,  and  that  the  will 
was  a  good  execution  of  the  power.  Upon  this  point,  therefore,  I 
have  only  to  repeat,  that  I  think  the  judgment  of  the  Vice-chan- 
cellor was  right,  and  ought  to  be  affirmed. 

The  next  question  relates  to  the  effect  of  the  absence  of  attesta- 
tion to  the  will  by  witnesses.  The  will  contained  a  form  of  an 
attestation,  and  a  note  to  the  following  purport,  that  the  will  had 
not  been  witnessed,  ^^  as  I  intend,  if  I  am  spared,  to  write  it  out 
fair."    From  these  circumstances  it  has  been  argued,  that,  admit- 

(a)  4  Y.  &  C.  262.  (6)  4  M.  &  C.  87.  (c)  8  Sim.  661. 
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ting  that  she  intended  to  execute  the  power,  yet  her  intention  was 
only  inchoate.  It  is  plain,  however,  from  the  care  which  she  took 
in  a  note  to  another  codicil,  to  state  that  an  interlineation  or 
erasure  had  been  made  by  herself,  that  she  regarded  as  valid  and 
effectual  the  testamentary  disposition  purported  to  be  made  by  the 
will  and  codicils  subjoined  to  it,  and  that  she  so  intended  it  to  be 
in  case  she  should  not  be  spared  to  write  out  a  fair  copy,  although 
it  was  her  intention,  if  spared,  to  make  a  fair  copy,  and  have  the 
same  attested  for  the  sake  of  preventing  all  disputes.  It  cannot 
then  be  successfully  contended,  that  her  intention  to  make  a 
will  of  her  own  property  was  only  inchoate,  and,  indeed, 
*  that  would  be  contrary  to  the  very  fact  that  the  paper  had  *  620 
been  admitted  to  probate  as  an  actual  will ;  and  if  it  cannot 
be  contended  that  her  intention  to  dispose  of  her  own  property 
was  inchoate,  neither  can  it  be  maintained  that  her  design  to  exe- 
cute her  powers  of  appointment  was  inchoate.  She  may  have 
known  or  remembered  that  she  had  a  power  of  appointment,  with- 
out having  known  or  remembered  the  formalities  by  which  it  was 
to  be  executed ;  or  if  she  knew  or  remembered  those  formalities, 
she  may  have  considered  them  as  not  absolutely  necessary  to  the 
validity  of  the  execution  of  the  power,  but  as  only  expedient  to 
prevent  disputes  as  to  the  fact  of  its  existence. 

I  have  arrived  at  the  conclusion,  that  the  testatrix  intended,  by 
the  will  that  she  made,  td  execute  the  powers  of  appointment,  and 
the  question  which  then  arises  is,  whether  the  powers  ought  to  be 
deemed  to  have  been  well  exercised  in  favour  of  the  charities, 
notwithstanding  the  will  was  not  executed  in  conformity  with  the 
requisitions  of  the  power.  Upon  this  point  I  may  say,  as  I  ob- 
served in  regard  to  the  point  first  mentioned,  that  it  ought  to  be 
considered  as  established  by  judicial  decision,  that  a  power  well 
exercised  in  all  other  respects  will,  in  favour  of  charities,  be 
deemed  to  be  an  effective  execution  of  the  power,  although  the 
form  in  which  the  power  has  been  exercised  has  not  conformed  to 
the  requisitions  imposed  by  the  instrument  creating  or  giving  the 
power.  Those  decisions  are  too  familiar  to  the  bar  to  render  it 
necessary  for  me  to  refer  to  them  by  name,  as  several  of  them 
were  cited  at  the  bar. 

With  regard  to  the  attestation  being  required  by  the  terms  of 
the  instrument  or  will  creating  the  power,  there  is  no  valid  objec- 
tion to  dispensing  with  attestation  on  the    ground   of  a  sup- 
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*  621    posed  contrayention  of  the  intent  *  of  the  author  of  the 

power.  Attestation  is  merely  required  by  him  for  the  pur- 
pose of  preventing  fraud  and  disputes  as  to  the  fact  of  execution ; 
and  in  the  case  of  a  charity  there  is  much  less  danger  than  where 
an  individual  is  to  benefit  by  the  execution  of  the  power ;  and, 
indeed,  generally  speaking,  no  danger  at  all. 

Assuming  the  powers  conferred  upon  Mrs.  Innes  by  her  mar- 
riage settlement  and  by  her  husband's  will  to  have  been  well  exe- 
cuted, which  I  hold  them  to  have  been,  the  only  other  objection  to 
the  order  to  which  the  appeal  refers,  is  that  the  effect  of  the  order 
is  to  leave  the  charities  at  liberty  to  take  the  whole  of  their  lega- 
cies out  of  the  stock  to  which  the  power  given,  by  the  will  of 
Thomas  Innes  relates,  it  being  contended  by  the  residuary  legatees 

• 

under  that  will,  that  the  charity  legacies  ought  to  be  taken  out  of 
the  stock  mentioned  in  Thomas  Innes's  will,  and  out  of  the  1000/. 
which  the  testatrix  had  the  power  to  charge  unde^  her  marriage 
settlement  proportionably.  Upon  this  question  I  must  observe 
that  tbe  parties  interested  in  the  10002.,  which  it  is  contended 
ought  to  contribute  to  the  payment  of  the  charity  legacies  are  not 
before  the  Court  in  this  case,  to  which  alone  the  appeal  refers ; 
neither  has  the  Court  in  this  cause  power  over  that  fiind ;  and 
under  such  circumstances  I  can  make  no  effective  decree  under 
this  appeal  to  charge  that  fund ;  and  I  see  no  ground  to  call  upon 
the  Court  to  restrain  the  charities  from  taking  their  legacies  out 
of  the  fimd,  which  is  clearly  subject  to  the  payment,  and  which  is 
subject  to  the  order  of  the  Court  to  drive  the  charities  to  another 
suit  subject  to  further  delay  and  expense.  It  is  also  to  be  re- 
marked, that  in  general  the  principle  of  marshalling  assets  is 
applied  to  a  case  where  two  parties  can  each  obtain  full  justice  by 
marshalling  without  injury  to  a  third ;  but  in  this  case 

*  622   what  is  called  *  marshalling  would  have  the  effect  of  taking 

from  the  persons  entitled  to  the  10002.  imder  the  marriage 
settlement,  for  the  benefit  of  the  legatees  under  Thomas  Innes's 
wiU. 

I  think  I  cannot  make  any  order  to  throw  a  proportion  of  the 
charity  legacies  on  the  settlement  fund,  and,  therefore,  the  decree 
of  the  Vice-chancellor  must  be  affirmed,  and  the  appeal  dismissed. 
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WATKINS  V.  WILLIAMS. 
HAVERD  V.  CHURCH. 

1861.    March  22,  26,  27.    November  25. 

Where  a  money  ftind  is  given  to  a  person  absolutely,  a  condition  cannot  be 
annexed  to  the  gift  that  so  much  as  he  shall  not  dispose  of  shall  go  over  to 
another  person.^ 

W.  D^  devised  certain  estates  to  R.  D.,  with  a  power  to  sell  and  dispose  of  the 
premises,  or  to  raise  any  sum  or  sums  of  money  by  way  of  mortgage  or  other- 
wise, as  he  should  think  proper,  with  a  proviso  that  such  portion  of  all  and 
every  sum  and  sums  of  money  so  raised,  **  either  by  sale  or  mortgage,  as  shall 
be  unexpended  at  my  decease,^^  &c.,  should  be  charged  by  him  on  certain 
property  of  his  own,  in  favour  of  other  parties :  Edd^  establishing  the  validity 
of  mortgages  executed  by  R.  D.,  that  this  proviso  did  not  operate  as  a  con- 
dition precedent,  but  was  a  limitation  over  of  so  much  of  the  money  to  be 
raised  by  R.  D.  as  should  be  unexpended. 

A  decree  for  a  partition  is  not  properly  incident  to  a  foreclosure  or  redemption 
suit,  in  such  a  way  that  the  owners  of  the  equity  of  redemption  can  be  allowed 
to  insist  on  it  against  the  will  of  the  mortgagee,  who  has  no  interest  in  the 
question. 

The  bill  in  the  suit  of  Haverd  v.  Church  was  for  redemption. 
The  bill  in  Watkins  v.  Williams^  which  was  in  the  nature  of  a  cross 
bill,  was  for  a  foreclosure.  One  decree  was  made  in  both  suits  for 
a  foreclosure.  The  plaintifis  in  the  redemption  suit  were  the  present 
appellants. 

The  facts  of  this  case,  which  were  very  complicated,  have  been 
extracted  from  the  judgment  of  the  Lord  Chancellor,  and  were  as 
follow :  — 

*  By  indentures  of  the  12th  and  18th  May,  1817,  George  •  623 
Price  Watkins,- under  whom  the  respondents  claim,  took  a 
transfer  of  a  mortgage  for  1200Z.  on  an  estate  called  Lower  Tyle- 
crown.  Some  years  prior  to  this  Lewis  Williams,  being  the  owner 
of  the  equity  of  redemption  of  Lower  Tylecrown,  and  also  owner 
in  fee  of  Upper  Tylecrown,  devised  these  estates  to  his  daughters, 
Abigail  and  Winifred,  as  tenants  in  common  in  fee,  and  died  in  the 

>  See  1  Jarman  Wills  (3d  Eng.  ed.)  335,  336 ;  2  i&.  19,  20 ;  Hughes  v.  Ellis, 
20  Beav.  193 ;  In  re  Mortlock's  Trust,  3  E.  &  J.  456 ;  Rogers  v,  Birkhead,  3 
Jur.  N.  S.  405 ;  Be  Yalden,  1  De  G.,  M.  &  G.  33 ;  Bowes  v.  Goslett,  27  L.  J. 
Oh.  249 ;  Phillips  o.  Eastwood,  1  U.  &  G.  270 ;  Borton  v.  Borton,  16  Sim.  552. 
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year  1802.  Abigail  Williams  intermarried  with  Walter  Lewis,  and 
Winifred  Williams  intermarried  with  Rees  Davis.  In  or  about  the 
year  1824,  Abigail  Lewis  died  intestate,  leaving  her  husband  Walter 
Lewis  and  three  children :  Edward  Williams  Lewis,  her  son  and 
heir-at-law ;  Mary,  afterwards  the  wife  of  Thomas  Haverd ; .  and 
Margaret,  afterwards  the  wife  of  John  Lewis. 

Edward  W.  Lewis,  the  only  son  and  heir  of  Abigail  Lewis,  died, 
leaving  his  sisters  Mary  Haverd  and  Margaret  Lewis  him  surviving 
in  whom  the  moiety  which  belonged  to  Abigail  Lewis  became  vested 
as  his  co-heiresses-at-law. 

Li  September,  1833,  Walter  Lewis,  Thomas  Haverd,  and  John 
Lewis,  made  an  equitable  mortgage  of  the  moiety  which  belonged 
to  Abigail  Lewis  to  the  said  George  Price  Watkins,  for  securing 
600Z.,  one-half  of  which  appeared  to  have  been  paid.  By  in- 
dentures of  the  16th  and  17th  November,  1838,  John  Lewis  and 
Margaret  his  wife  made  a  mortgage,  to  George  Price  Watkins,  of 
one  undivided  fourth  part  or  share  of  Upper  and  Lower  Tylecrown, 
for  1150Z.  By  an  indenture  of  the  21st  May,  1813,  Bees  Davis 
covenanted  with  Samuel  Church,  that  he  (Bees  Davis)  and  Wini- 
fred his  wife  would  levy  a  fine  of  her  moiety  of  Upper  and 
*  624  Lower  Tylecrown,  to  such  uses  as  Winifred  Davis  *  should 
by  deed  or  will  appoint,  and  a  fine  was  levied  accordingly. 

Winifred  Davis,  devised,  to  Bees  Davis,  her  husband,  her  share  of 
Upper  and  Lower  Tylecrown,  with  the  power  to  sell  and  dispose 
of  the  same,  or  to  raise  any  sum  or  sums  of  money  thereon,  by 
mortgage  or  otherwise,  as  he  should  think  proper ;  and  she  then 
added  a  proviso  in  these  terms:  "Provided  always,  and  these 
presents  are  upon  this  express  condition,  that  such  part  of  all  and 
every  sum  and  sums  of  money  so  as  aforesaid  raised  by  the  said 
Bees  Davis,  either  by  sale  or  mortage,  as  shall  be  imexpended  at 
my  decease  shall  be  charged  upon  two  houses  belonging  to  Bees 
Davis  situate,  &c.,  to  be  disposed  of  as  hereinafter  expressed  im- 
mediately after  the  decease  of  the  said  Bees  Davis,  tliat  is  to  say, 
that  that  sum  shall  be  paid  to  my  four  nieces ;  viz.,  Charlotte 
Coltheart,  Mary  Lewis,  Margaret  Lewis,  and  Helen  Williams,  share 
and  share  alike."  And  in  case  the  estate  should  be  mortgaged  for 
less  than  its  real  value,  then  the  testatrix  devised  the  reversion 
of  the  same  to  her  said  four  nieces,  share  and  share  alike ;  and  in 
case  the  estate  should  not  be  sold  or  mortgaged  by  the  said  Bees 
Davis,  then  she  devised  the  same  to  her  said  nieces,  their  heirs 
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and  assigns,  as  free  from  incumbrances  as  they  should  be  at  her 
decease,  share  and  share  alike  as  tenants  in  common. 

Bees  Davis  made  certain  mortgages  to  George  Price  Watkins, 
and  in  1839  died,  without  having  made  any  such  charge  on  the 
two  houses,  as  required  by  the  proviso  in  the  will  of  Winifred 
Davis.  On  his  death  the  moiety  in  which  he  had  a  life  interest 
became  vested  in  possession  (subject  to  the  mortgages)  in  the 
defendants,  Charlotte  Williams,  Mary  Haverd,  Margaret 
*  Lewis,  and  Helen  Holdemess,  as  tenants  in  common  in  *  625 
fee,  and  in  their  husbands,  Henry  Williams,  Thomas  Haverd, 
John  Lewis,  and  John  Holderness  in  their  right. 

George  Price  Watkins  devised  the  premises  vested  in  him,  as 
mortgagee  under  the  various  mortgages,  to  the  respondents,  and 
the  several  mortgage  debts  still  remained  due  to  the  estate  of 
George  Price  Watkins,  except  the  part  of  the  600Z.  which  had 
been  paid  off.  In  this  state  of  things  the  appellants,  in  February, 
1844,  filed  a  bill  for  redemption  ;  and  in  March,  in  the  same  year, 
the  respondents  filed  a  bill  of  foreclosure.  These  causes  came  on 
to  be  heard  before  the  Vice-Chancellor  Knight  Bruce,  when  his 
Honor  pronounced  a  decree  of  foreclosure,  the  particulars  of  which 
it  is  not  necessary  to  state  any  further  than  this,  that  it  was  there- 
by declared  that  the  mortgages  created  by  Sees  Davis  were  valid, 
and  the  equitable  mortgage  for  6002.  was  treated  as  a  valid  charge, 
and  the  decree  did  not  direct  that  a  commission  should  issue  for 
making  a  partition  as  prayed  by  the  redemption  bill.  Against  that 
decree  the  parties  interested  in  th^  equity  of  redemption  presented* 
the  present  petition  of  appeal,  whereby  they  objected  to  the  decree : 
first,  on  the  ground  that  the  mortgages  created  by  Rees  Davis 
were  not  valid ;  secondly,  on  the  ground  that  the  equitable  mort- 
gage for  600Z.  was  not  a  valid  charge ;  and,  thirdly,  on  the  ground 
that  the  decree  ought  to  have  contained  a  direction  for  a  partition. 

Mr.  Swanston  and  Mr.  Terrell,  for  the  appellants,  submitted, 
first  with  respect  to  Rees  Davis's  mortgage,  that  the  right  to  charge 
the  estate  devised  under  the  powers  contained  in  the  will  of  Wini- 
fred Davis  was  conditional  on  his  creating  such  a  charge  as  was 
required  by  the  proviso  in  that  will ;  and  that,  the  condition 
not  *  being  performed,  the  execution  of  the  power  was  *  626 
invalid  and  must'be  treated  as  a  nullity.   Doe  v.  Martin,  (a) 

(a)  4  T.  R.  39. 
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Roper  y.  Halifax,  (a)  They  further  Enibinitted  that  the  decree 
was  erroneous,  in  declaring  that  the  equitable  mortgage  for  6002. 
was  a  valid  transaction ;  for  that,  so  far  as  the  Haverds  were  con- 
cerned, it  could  not  affect  Mrs.  Haverd  surviving,  she  being  9k  feme 
covert  at  the  time  of  the  transaction,  and  no  steps  having  been 
taken  to  bind  her  interests.  They  also  insisted  that,  as  the  parties 
entitled  to  redemption  were  tenants  in  conunon,  the  decree  ought 
to  have  directed  a  partition,  with  a  view  to  a  partial  redemption 
by  Mrs.  Haverd ;  on  this  point  they  relied  upon  Thomeycroft  v. 
Crockett.  (&) 

Mr.  Bacon  and  Mr.  W.  M.  James,  contra,  contended  that  the 
power  contained  in  the  will  of  Winifred  Davis  must  be  construed 
as  an  unlimited  power  to  mortgage  without  stint :  The  Attorney- 
General  v.  Hall;(c)  that  the  case  of  Doe  v.  Martin  was  one  of 
fraud,  and  therefore  not  strictly  applicable  to  the  present.  With 
respect  to  the  alleged  error  in  the  decree,  because  it  did  not  give 
to  Mrs.  Haverd  a  separate  right  to  redeem,  they  insisted  that 
nothing  was  more  clear  than  that  a  defendant  in  a  redemption 
suit  must  be  paid  in  full :  Willie  v.  Lugg  ;  (d)  that  the  decree  of 
the  Vice-chancellor  was  in  the  usual  terms ;  and,  that  Mrs.  Haverd 
being  a  co-plaintiff,  there  could  have  been  no  reservation  of  her 
separate  right  to  redeem. 

Mr.  Swanston,  in  reply,  referred  to  Uie  Bishop  of  Winchester 
*v.  Paine^  (c)  and  Badcliffe  v.  Warrington,  (jg) 

*  627  *  The  Lord  Chancellor.  —  This  is  an  appeal  from  the 
decree  of  the  Yice-Chancellor  Knight  Bruce  upon  the  follow- 
ing grounds :  first,  that  it  ought  not  to  have  been  declared  by  the 
decree  that  certain  mortgages  created  by  Bees  Davis,  were  valid ; 
secondly,  that  an  equitable  mortgage,  created  for  securing  600/., 
is  not  valid ;  and  thirdly,  that  a  partition  ought  to  have  been 
directed  to  be  made  between  the  different  parties  interested  in  the 
estates  to  which  the  mortgages  referred.  These  are  the  grounds 
which  appear  in  the  petition  of.  appeal.  Other  objections  were 
taken  by  the  appellants  on  the  hearing  of  the  appeal ;  but  as  I  do 

(a)  2  Sugd.  Powers,  App.  649.  (6)  2  H.  L.  Cas.  289. 

(c)  Fitzg.  814 ;  2  Boper  on  Leg.  888,  ed.  3. 
((Q  2  Eden,  78.  (e)  11  Yes.  199.  {g)  12  Yes.  826. 
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xiot  think  it  is  competent  to  the  appellants  to  take  objections  to 
the  decree  which  are  not  stated  in  the  petition  of  appeal,  I  can 
take  no  notice  of  them. 

His  Lordship  here  stated  the  facts  as  above  set  forth,  and  pro- 
ceeded :  Now,  with  respect  to  the  objection  to  the  validity  of  the 
mortgages  made  by  Bees  Davis,  the  foundation  of  that  objection  is 
that  the  power  in  the  will  of  Winifred  Davis,  under  which  he 
created  them,  was  dependent  on  the  condition  of  Bees  Davis 
making  such  a  charge  as  is  required  by  the  proviso  in  the  will ; 
and  inasmuch  as  he  did  not  perform  that  condition,  the  mortgages 
created  by  the  execution  of  the  power  were  void.  I  am  of  opinion 
that  this  objection  to  the  validity  of  these  mortgages  cannot  be 
maintained.  I  do  not  think  the  condition  embodied  in  the  proviso 
is  a  condition  precedent.  Conceding  that  the  words  '^  unexpended 
at  mp  decease  "  were  written  by  mistake  for  "  unexpended  at  his 
decease,"  and  supposing  also  that  the  import  of  the  proviso  is 
sufficiently  clear,  and  that  the  meaning  was  that  Bees  Davis 
should  create  a  charge,  either  by  deed  or  will,  on  his  two 
houses  for  such  a  proportion  of  the  *  money  to  be  raised  by  *  628 
him  as  might  happen  to  be  unexpended  at  the  time  of  his 
decease,  the  form  of  the  proviso  is  most  certainly  not  that  of  a 
condition  precedent,  upon  which  an  estate  is  to  arise,  but  of  a 
condition  subsequent,  in  that  general  sense  of  the  term  in  which  it 
is  sometimes  used  in  contradistinction  to  a  condition  precedent,  to 
denote  a  clause  which  causes  the  cesser  of  an  estate  given  in  a 
preceding  sentence,  whether  such  condition  subsequent  is  a  con- 
dition, properly  so  called,  whicli  causes  the  reverter  of  the  prop- 
erty, or  a  conditional  limitation  which  gives  the  property  over  to 
a  third  person.  Indeed,  the  word  "  provided  "  and  the  words  "  on 
condition,"  when  they  constitute  the  introductory  words  of  a 
distinct  sentence  whereby  a  condition  is  annexed  to  an  interest 
given  in  the  preceding  sentence,  are  the  technical  words  which 
properly  introduce  a  condition  subsequent  as  opposed  to  a  condition 
precedent. 

But,  independently  of  the  form  of  the  proviso,  the  condition  can- 
not be  a  condition  precedent,  because  it  would  be  absurd  that 
Bees  Davis,  before  raising  the  money,  should  have  been  obliged  to 
execute  a  charge  by  deed  on  his  own  estate  to  secure  to  the  nieces 
so  much  as  should  be  unexpended  by  him,  and  thereby  put  him- 
self to  considerable  expense,  and  preclude  himself  from  the  free 
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alienation  of  his  estate,  and  from  the  power  of  raising  money  on 
it,  when  he  could  at  any  moment  render  stich  a  charge  wholly 
nugatory  by  expending  tlie  whole  of  the  money :  and,  as  to '  a 
charge  by  will,  that  of  course  cannot  be  deemed  to  have  been 
intended,  as  it  might  be  revoked  the  next  day.  The  proviso  is  of 
the  nature  of  a  condition  subsequent  in  the  general  sense  of  the 
tenn  which  I  have  mentioned ;  it  is  an  irregular  way  of  ac- 

*  629    complishing  the  purposes  of    *  a  conditional  limitation, 

properly  so  called.  A  conditional  limitation  takes  effect  in 
defeasance  of  the  interest  given  in  a  preceding  sentence,  and  this 
proviso  is  intended  virtually  to  take  effect  in  partial  defeasance  of 
the  absolute  interest  in  the  entirety  of  the  money  to  be  raised  ;  for 
it  would  seem  to  amount  to  the  same  as  if  the  testatrix  had  said, 
"  but  in  case  Rees  Davis  shall  not  expend  all  the  money  which 
shall  so  be  raised  by  him,  so  much  as  shhll  be  unexpended  at  the 
time  of  his  decease  shall  go  to  my  nieces,  and  Rees  Davis  shall 
execute  a  charge  on  his  two  houses,  to  secure  that  amount  to 
them."  But  whether  this  is  the  precise  character  and  import  of 
the  proviso  or  not,  which  it  is  unnecessary  for  me  to  decide,  there 
can  be  no  doubt  that  it  was  intended  virtually  to  be  a  limitation 
over,  in  some  way  or  other,  of  so  much  of  the  money  as  should  be 
unexpended. 

Now,  it  is  a  rule  that,  where  a  money  fund  is  given  to  a  person 
absolutely,  a  condition  cannot  be  annexed  to  the  gift,  that  so  much 
as  he  shall  not  dispose  of  shall  go  over  to  another  person.  Apart 
from  any  supposed  incongruity,  a  notion  which  savours  of  meta- 
physical refinement  rather  than  of  any  thing  substantial,  one 
reason  which  may  be  assigned  in  support  of  the  expediency  of 
this  rule  is,  that  in  many  cases  it  might  be  very  difficult,  and  even 
impossible,  to  ascertain  whether  any  part  of  the  fund  remained 
undisposed  of  or  not ;  since,  if  the  person  to  whom  the  absolute 
interest  is  given  left  any  personalty,  it  might  be  wholly  uncertain 
whether  it  were  a  part  of  the  precise  fund  which  was  the  subject 
of  the  condition  or  not.^  Another  reason  may  be,  that  it  would  be 
contrary  to  the  well-being  of  the  party  absolutely  entitled  to  lead 
him  profusely  to  spend  all  that  was  given  him,  which  in 

*  680   many  cases  might  be  *  all  that  he  had  in  the  world ;  for 

although,  indeed,  he  might  provide  against  leaving  himself 

*  See  as  to  this,  2  Jarman  Wills  (3d  Eng.  ed.)  19,  note  (u). 
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destitate  by  buying  an  annuity,  yet  even  if  be  did  this  it  might  be 
at  the  expense  of  t^ose  for  whom  he  might  be  under  a  moral  obli- 
gation to  make  some  provision.  In  Ross  v.  Ross^  (a)  Sir  Thomas 
Plumer,  with  reference  to  such  limitations  observed  in  effect  that 
one  consequence  of  permitting  such  limitations  over  would  be,  that 
if  the  party  entitled  to  the  absolute  interest  had  not  spent  the 
money,  "  and  were  to  die  indebted  to  any  amount,  his  creditors 
would  be  excluded  from  it ; ''  the  validity  of  this  reason  may  be 
doubtful,  as  it  may  perhaps  be  said,  that  a  man  might  properly  be 
deemed  to  have  spent  the  amount  of  debts  which  he  has  con- 
tracted, and  which  he  has  laid  himself  under  an  obligation  to  pay. 

In  Bourn  v.  Gibbs,  (6)  a  testator  gave  his  personal  estate  to  his 
wife  for  her  own  absolute  disposal,  provided,  nevertheless,  that  if 
his  wife  should  make  no  disposition  thereof  in  her  lifetime  or  by 
her  will,  then  he  directed  that  such  part  as  should  remain  undis- 
posed of  should  go  to,  and  he  accordingly  bequeathed  the  same,  to 
his  nephew.  It  was  held  that  the  sum  of  stock  which  was  part  of 
the  testator's  property  given  to  bis  wife  remaining  in  his  name  at 
her  death  passed  by  her  will,  although  it  contained  no  allusion  to 
her  husband's  will.  Sir  John  Leach,  Master  of  the  Rolls,  being  of 
opinion,  that  the  widow  took  an  absolute  interest  in  the  whole  of 
the  testator's  residuary  estate.  So  in  Ross  v.  Ross,  (a)  a  testator 
gave  to  his  son  a  sum  of  money  with  a  limitation  over  in  case  he 
should  not  receive  or  dispose  of  it  by  will,  or  otherwise,  in 
his  lifetime.  *  He  died  intestate  without  having  received  *  631 
the  money,  although  it  was  carried  to  his  separate  account 
in  a  suit.  Sir  T.  PtUMER  said :  "  Tliis  differs  from  a  power  and  a 
remainder  over  in  default  of  its  exercise.  .  .  .  But  if  you  give  an 
absolute  property  to  a  person,  you  cannot  subject  it  for  his  life  to 
a  proviso,  that  if  he  does  not  spend  it  his  interest  shall  cease." 
So  in  Outhbert  v.  Furrier,  (r;)  an  absolute  interest  was  given  to  A. 
at  twenty-one,  with  a  bequest  over  in  the  event  of  his  dying  under 
that  age,  or  afterwards  without  lawful  heirs  and  being  intestate. 
Sir  T.  Plumeb  said,  as  the  testator  had  "  two  objects  which  are 
inconsistent,  to  invest  his  son  with  the  absolute  property,  and  then 
to  provide  for  .the  event  of  his  not  exercising  his  rights  over  it,  I 
think  the  Court  is  bound  to  transfer  it  to  him." 

So  in    Green  v.   Harvey y  (d)   Vice-chancellor  Wigram   said : 

(a)  IJ.  &  W.  154.  (c)  Jacob,  416. 

(6)   1  Ru8s.  &  M.  614.  (d)  1  Hare,  431. 
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^^  The  general  rule  of  law  is,  that  an  absolute  interest  is  not  to  be 
taken  away  by  a  gift  over,  unless  that  gift  over  may  itself  take 
effect.    Now  it  has  been  repeatedly  decided  that  where  a  legacy  is 
given  absolutely,  and  a  gift  over  is  superadded  in  the  event  of  the 
legatee  dying  without  having  disposed  of  his  legacy;  the  gift  over 
is  void,  and  the  legacy  is  absolute."     So  in  Bynig  v.  Lord  Straf- 
ford^ (a)  Lord  Langdale  said :    "  If  an  absolute  interest  be  given 
upon  an  express  condition  which  may  be  lawful  in  itself,  but  is 
incompatible  with  the  free  enjoyment  of  the  property,  the  Court 
does  not  modify  the  absolute  interest  for  the  purpose  of  giving 
effect  to  the  condition,  but  declares  the  condition  void  for  the  pur- 
pose of  supporting  the  absolute  interest."    The  case  of 
*  632   Doe  d,  Stevenson.  *  v.  Grlover^  (h)  in  which  I  was  counsel, 
is  not  opposed  to  these  cases,  as  that  was  not  a  case  of 
money  limited  over,  but  one  in  which  there  was  a  devise  over  of 
real  estate.    There  a  testator  devised  his  real  estate  to  his  son, 
his  heirs,  and  assigns  for  ever ;  but  in  case  he  should  die  without 
leaving  any  issue  then  living,  or  being  no  such  issue,  and  he 
should  not  have  disposed  and  parted  with  his  interest  in  the  real 
estate,  then  the  testator  devised  the  same  to  his  illegitimate 
daughter,  her  heirs,  and  assigns.     The  judges  were  unanimous  in 
the  opinion  that  the  devise  over  was  a  good  executory  devise,  and 
that  as  the  son  had  not  parted  with  the  estate  in  his  lifetime, 
although  he  had  disposed  of  it  by  will,  it  went  over  to  the  daughter. 
As  to  the  case  of  Doe  d,  Martin^  (c)  which  was  cited  at  the  bar 
by  the  counsel  for  the  appellants,  a  most  substantial  distinction 
exists  between  that  case  and  the  present.    That  was  a  case  of  a 
power,  enabling  settlors  to  revoke  the  uses  of  a  settlement,  and 
the  trustees  to  sell  the  estate  and  convey  to  a  purchaser  so  as  the 
purchase-money  should  be  paid  to  the  trustees,  and  not  to  the 
settlors,  to  be  laid  out  and  invested  by  the  trustees  in  the  purchase 
of  other  property  to  be  settled  to  the  same  uses.    It  was  held  that 
the  power  of  revocation  was  conditional ;   and  as  neither  of  the 
conditions  were  performed,  viz.,  the  payment  of  the  money  to  the 
trustees,  and  the  reinvestment  of  it  in  the  purchase  of  other  lands 
to  be  settled  to  the  same  uses,  the  revocation  was  a  nullity.    In 
that  case,  as  Lord  Kenyon  intimated,  the  exercise  of  the  power 
and  the  performance  of  the  condition  were  beyond  all  doubt  to  be 
considered  as  parts  of  one  transaction ;  they  were  essentially  and 

(o)  6  Beav.  667.  (b)  1  C.  B.  448.     '        (c)  4  T.  R.  39. 
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inseparably  connected.    The  performance  of  the  condition,  instead 
of  being  a  derogation  from  the  ownership  of  the  parties  to 
be  affected  by  the  exercise  *  of  the  power  not  permitted  by  *  683 
the  law,  was  an  act  which  those  parties  had  a  most  unques- 
tionable right  to  expect  to  be  done. 

But  independently  of  the  rule  to  which  I  have  adverted,  the 
mortgages  created  by  Rees  Davis  cannot  be  affected  by  the  proviso. 
Supposing,  for  the  reasons  I  have  assigned,  it  was  not  a  condition, 
precedent,  then,  as  the  testatrix  has  specified  no  time  for  the  creation 
of  the  charge,  it  would  be  sufficient  for  Bees  Davis  to  create  it  at 
any  time  before  he  died.  But  it  cannot  be  contended  that  he  was 
bound  to  create  it  at  all,  if  he  had  spent  all  the  money ;  and  yet 
the  appellants,  upon  whom  it  was  incumbent  to  show  that  the 
condition  was  not  performed,  have  not'proved  that  Bees  Davis  left 
any  part  of  the  money  unexpended,  and  consequently  have  not 
proved  that  the  condition  was  broken.  For  these  reasons,  I  am 
clearly  of  opinion,  that  their  objection  to  the  validity  of  the 
mortgages  created  by  Bees  Davis  altogether  fails. 

With  respect  to  the  second  ground  of  appeal,  it  appears  to  me, 
that  the  decree  must  be  right  in  treating  the  equitable  mortgage  as 
a  valid  charge ;  for  the  appellants,  by  their  answer,  have  admitted 
that  the  600L  was  lent  and  that  John  Lewis  and  Tliomas  Haverd 
gave  George  Price  Watkins  a  written  undertaking  that  they  would 
execute  a  mortgage  of  their  respective  interests,  and  that,  if  neces- 
sary, all  proper  parties  should  concur  in  levying  a  fine  of  the  prem- 
ises. The  answer  seems  to  me  to  admit  facts  which  constitute  a 
valid  equitable  mortgage  of  the  life  estates  of  the  husbands  of  the  two 
daughters  of  Abigail  and  of  the  two  other  nieces  of  Winifred,  and 
I  see  no  evidence  to  impeach  or  reduce  that  mortgage,  except  so 
far  as  the  payment  of  one-half  of  the  400Z. 

*  With  respect  to  the  third  ground  of  appeal,  viz.,  the  *  684 
omission  of  a  direction  as  to  a  partition,  a  partition  appears 
to  me  not  to  be  properly  incident  to  a  foreclosure  or  redemption 
suit  in  such  a  way,  that  the  owners  of  the  equity  of  redemption 
can  be  allowed  to  insist  on  it  a'gainst  the  will  of  the  mortgagee, 
who  has  no  interest  in  the  question.  In  the  present  case,  with 
the  consent  of  the  mortgagee,  the  parties  interested  in  the  equity 
of  redemption  may  have  a  partition,  but  I  cannot  regard  the 
omission  of  a  direction  for  a  partition  as  constituting  a  ground  for 
an  appeal.    The  appeal  itmst  be  dismissed  with  costs. 
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.*  635  *  HICKLING  v.  BOYER. 

1851.    February  13,  14.    November  6. 

Z.  T.  bequeathed  certain  leasehold  property,  to  which  she  had  become  entitled 
by  will,  to  R.  A.  his  executors,  administrators,  and  assigns  absolutely  during 
the  residue  of  her  term  therein  subject  to  the  payment  of  the  rent  and  per- 
formance of  the  covenants  reserved  and  contained  in  the  lease  under  which 
she  held  the  premises ;  and  as  to  her  residuary  personal  estate,  subject  to  the 
payment  of  her  debts,  funeral,  testamentary,  and  other  expenses,  she  gave» 
devised,  and  bequeathed  the  same  to  J.  B.,  his  heirs,  executors,  adminis- 
trators, and  assigns,  absolutely.  The  lease  under  which  the  premises  thus 
bequeathed  to  R.  A.  were  held,  contained  a  covenant  by  the  lessee  to  keep 
them  in  repair :  it  appeared  that,  at  the  time  of  the  testatrix^s  decease,  dilapi- 
dations had  taken  place,  but  whether  any  of  them  had  taken  place  before  she 
came  into  possession  of  the  premises  was  not  shown.  An  order  having  been 
made,  letting  R.  A.  into  possession  and  setting  aside  a  sum  of  stock  out  of 
the  testatrix^s  estate  to  indemnify  the  executors :  Held,  on  appeal,  that,  on 
the  language  of  the  will  and  also  on  general  principles,  R.  A.  took  the 
property  cum  onere^  and  was  liable  as  between  himself  on  the  one  hand,  and 
the  executors  of  Z.  T.  and  her  residuary  legatee  on  the  other,  to  do  the 
repairs  in  respect  of  dilapidations  existing  at  the  testatrix^s  death :  Held, 
also,  that  the  executors  of  Z.  T.,  being  liable  as  between  themselves  and  the 
lessor  in  respect  of  dilapidations  which  had  taken  place  during  their  testa- 
trix^s  lifetime,  were  entitled  to  receive  from  R.  A.  an  indemnity  in  respect  of 
such  liability  before  he  was  let  into  possession.* 

Distinction  between  testamentary  dispositions  of  mortgages  and  of  leaseholds,  in 
reference  to  the  use  of  the  words  **  subject,  &c.,^^  as  connected  with  the 
question  of  the  legatee  taking  the  property  bequeathed  cunt  (mere. 

Held,  in  this  case,  that  R.  A.  was  rightly  made  a  party  to  a  suit  for  the  adminis- 
tration of  the  testatrix^s  estate ;  and  his  representative  not  having  been  served 
with  the  petition  of  rehearing  on  which  the  above  decision  was  given,  time 
was  allowed  her  to  present  a  petition  of  appeal  to  have  the  matter  reheard. 

This  was  an  appeal  on  behalf  of  the  executors  of  James  Boyer, 
one  of  the  defendants  in  the  original  suit,  against  so  much  of  an 
order  made  on  further  directions  by  the  Vice-Chancellor  Sir  James 
WiGRAM,  dated  the  12th  July,  1844,  las  directed  that  a  sum  of 
15002.  bank  three  per  cent  annuities  should  be  set  aside  to 
indemnify  -the  executors  of  Zillah  Taylor,  the  testatrix  in  the 
cause,  against  liabilities  in  respect  of  the  repaii*s  of  certain  lease- 
hold premises  bequeathed  by  the  will  of  the  said  testatrix ;  and 
against  so  much  also  of  a  further  order  made  on  the  30th  May, 

^  See  Lewin  Trosts  (5th  Eng.  ed.)  826;   Dobson  v.  Carpenter,  12  Beav. 
S70 ;  Brewer  v.  Pooock,  23  Beav.  310. 
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1846,  as  carried  out  the  former  order.    J.  Boyer  was  the  resid- 
uary legatee  under  the  will.    The  following  statement, 
*  which  comprises  all  the  material  facts  of  the  case,  is  ex-   *  636 
tracted  from  the  judgment  of  the  Lord  Chancellor,  and  is 
inserted  here  for  the  convenience  of  the  reader. 

Zillah  Taylor,  by  her  will  dated  the  27th  October,  1887,  be- 
queathed certain  leasehold  property  to  Richard  Ashby  his  ex- 
ecutors, administrators,  and  assigns,  absolutely  during  the  residue 
of  her  term  to  come  therein,  subject  to  the  payment  of  the  rent 
and  performance  of  the  covenants  reserved  and  contained  in  the 
lease  under  which  she  held  the  same  premises;  and  as  to  her 
residuary  real  and  personal  estate,  subject  to  the  payment  of 
her  debts,  Ameral,  testamentary,  and  other  expenses,  she  gave, 
devised,  and  bequeathed  'the  same  to  James  Boyer,  his  heirs,  ex- 
ecutors, administrators,  and  assigns  absolutely. 

In  September,  1839,  Zillah  Taylor  died,  and  shortly  afterwards 
two  of  her  executors  filed  a  bill  for  the  administration  of  her 
personal  estate,  their  co-executors  and  R.  Ashby  being  parties  as 
defendants  to  the  suit.  By  the  decree  dated  the  28th  May,  1842, 
it  was  referred  to  the  Master  to  take  the  usual  accounts,  and  to 
make  certain  inquiries  as  to  liabilities. 

"  The  Master,  by  his  report  dated  the  26th  April,  1844,  certified 
that  by  indenture  of  lease  of  the  7th  April,  1803,  a  piece  of 
ground  and  seventeen  messuages  thereon  were  granted  to  George 
Taylor  for  ninety-nine  years  from  the  25th  March,  then  last,  and 
that  such  indenture  contained  a  covenant  on  the  part  of  the  said 
George  Taylor,  his  executors,  administrators,  and  assigns,  to  keep 
the  said  messuages  and  premises  and  all  buildings  that  might 
thereafter  be  erected  on  the  said  piece  of  ground  in  proper  repair 
and  condition  during  the  continuance  of  the  said  term ; 
that  the  said  George  Taylor  *  made  three  underleases  of  *  637 
different  parts  of  the  premises  comprised  in  the  lease,  with 
similar  covenants  to  repair ;  that  the  said  George  Taylor  be- 
queathed the  premises  comprised  in  the  lease  to  his  cousin  George 
Taylor,  a  brother  of  Zillah  Taylor,  the  testatrix,  and  'that  the  said 
testatrix  became  entitled  to  the  same  under  the  will  of  her  said 
brother;  that  at  the  time  of  her  death  dilapidations  had  taken 
place  (but  Whether  any  of  the  dilapidations  had  taken  place  before 
she  became  possessed  of  the  premises  he  could  not  state)  ;  and  that 
in  November,  1839,  it  would  have  required  1849Z.  to  be  laid  out 
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for  the  purpose  of  putting  the  premises  in  repair,  but  that  in  April, 
1843, 1369Z.  only  would  have  been  required  for  that  purpose. 

By  an  order  made  the  12th  July,  1844,  on  further  directions,  by 
the  Vice-Chancellor  Sir  James  Wigbam,  it  was  ordered,  among 
other  things,  that  1500/.  bank  three  per  cent  annuities  should  be 
carried  over  to  an  account  to  be  entitled  "  The  Executors  Indem- 
nity Account,"  and  that  the  dividends  should  be  laid  out  in  the 
purchase  of  like  stock  in  trust  in  the  cause  to  the  like  account ; 
and  it  was  ordered,  that  Richard  Ashby  should  be  let  into  posses- 
sion, that  the  deeds  should  be  delivered  up  to  him,  and  the  mesne 
rents  paid  to  him ;  and  it  was  ordered  that  J.  Boyer  should  be  at 
liberty  to  take  legal  proceedings  to  compel  the  under-lessees  or 
occup3riug  tenants  to  make  good  the  dilapidations,  and  that  he 
should  be  at  liberty  to  make  use  of  the  names  of  the  executors  of 
the  testatrix,  who  were  to  be  indemnified  therein  out  of  the  in- 
demnity fund. 

In  April,  1845,  J.  Boyer  died,  and  by  an  order  dated  the  7th 

May,  1846,  made  on  the  petition  of  his  executors,  it  was 

*  688    ordered  that  they  should  be  at  liberty  *  to  take  proceedings 

to  compel  the  under-lessees  or  occupying  tenants  to  make 

good  the  dilapidations,  and  that  they  should  be  at  liberty  to  use  the 

names  of  the  surviving  executors  of  the  testatrix. 

By  another  order  made  the  30th  May,  1846,  on  the  petition  of 
the  surviving  executors  of  the  testatrix,  it  was  ordered  that  the 
legacy  duty  on  the  residue  of  the  testatrix's  estate*,  with  certain 
costs,  should  be  paid  partly  out  of  the  executors'  indemnity  fund, 
and  that  the  dividends  of  the  fund  should  be  paid  to  the  executors 
of  J.  Boyer,  and  that  the  deficiency  in  the  indemnity  fund  caused 
by  such  payments  thereout  should  be  made  up  out  of  certain  other 
funds. 

In  1847  Richard  Ashby  died.  William  Cherrington  the  younger, 
as  one  of  the  surviving  executors  of  J.  Boyer,  then  appealed  as 
above  mentioned  from  so  much  of  the  order  of  the  12th  July,  1844, 
as  directed  the  1500/.  bank  three  per  cent  annuities  to  be  carried 
over  to  an  abcount  to  be  entitled  "  The  Executors  Indemnity  Ac- 
count," and  the  dividends  invested  in  trust  to  the  like  account,  and 
the  executors  of  the  testatrix  indemnified  thereout ;  aiid  from  so 
much  of  the  order  of  the  80th  May,  1846,  as  directed  the  deficiency 
in  the  trustees  indemnity  fund  to  be  made  good.  He  asked  by 
his  appeal,  that  what  remained  of  the  indemnity  fund  after  the 
[  492  ] 


HICKLING  V.  BOTEB.  *  688 

payments  directed  by  the  order  of  the  30th  May,  1846,  with  the 
dividends  thereof,  should  be  paid  to  himself.  This  appeal  now 
came  on  for  hearing. 

[Mr.  Teed,  with  whom  was  Mr.  Oraig,  on  behalf  of  the  respon- 
dents, took  a  preliminary  objection,  that  Mary  GriflBn,  the  personal 
representative  of  R.  Ashby,  had  not  been  served  with  the  petition 
of  rehearing,  and  was  not  therefore  before  the  Court. 

*  2%e  Attomey-Greneraly  with  whom  was  Mr.  Shapter,  *639 
contra,  insisted  that  B.  Ashby  was  not  a  necessary  party  to 
the  proceedings,  and  in  fact  ought  never  to  have  been  a  defendant  in 
the  suit ;  that,  therefore,  no  objection  could  be  made  on  the  groimd 
of  his  representative  not  being  served  with  the  petition  of  rehear- 
ing.    Rochfort  V.  Battershy,  (ji) 

Mr.  Teed  replied. 

The  Lord  Chancellor,  apparently  considering  that  the  repre- 
sentative of  B.  Ashby  was  not  a  necessary  party  to  the  decision  of 
the  question  raised,  decided  that  the  case  might  proceed  without 
her  being  present.  (&)  ] 

The  Attorney- General  and  Mr.  Shapter,  in  support  of  the  ap- 
peal, submitted  that  the  order  on  further  directions  was  wrong,  in 
impounding  part  of  the  testatrix's  estate  to  which  the  residuary 
legatee  was  entitied  in  order  to  indemnify  the  executors ;  that  all 
the  executors  could  require  was  that  B.  Ashby,  who  must  be  held 
as  taking  the  gift  with  the  liabilities  attaching  to  it,  should  indem- 
nify them;  that  the  testatrix  had  not  created  the  liability,  —  she 
only  took  the  premises  as  assignee,  —  and  that  all  future  liabilities 
would  therefore  fall  on  B.  Ashby.  They  cited  and  commented  on 
Vernon  v.  Egm(mt^(c)  Wildridge  v.  M^Kaney(^d^  Simmons  v. 
Bollandj(e)  Scott  v.  Beecher,(jg)  Thomas  v.  Montgomery,  (K) 
Oraves  v.  Eicks,  (i)  The  Earl  of  Ilehester  v.  The  Earl  of  Car- 

(a)  2  H.  L.  Gas.  888.  (e)  8  Mer.  647. 

(6)  But  see  j7o«<,  p.  645.  Ijg)  5  Madd.  96. 

(c)  1  Bli.  N.  S.  664.  (A)  1  Ross.  &  M.  729. 

(d)  1  MoU.  122.  (0  6  Sim.  398. 
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*  640    fmrvon,  (a)    The  Earl  of  Clarendon    ♦  v.   Barham^  (fc) 

ShadboU  v.  Woodfall^  (<?)  Jacques  v.  Chambers,  (rf) 

Mr.  Teed  and  Mr.  Craig^  in  support  of  the  orders  appealed 
from,  contended  that  the  executors  were  clearly  entitled  to  some 
indemnity,  and  if  so  that  the  present  appeal  must  fail ;  that  the 
proceedings  before  the  Master  afforded  them  no  protection  against 
any  claim  which  might  exist  against  the  testatrix  for  dilapidations, 
as  the  lessor  could  not  go  in  and  prove  his  debt  until  it  was  estab- 
lished at  law.  They  submitted  that  the  cases  cited  of  a  legatee 
taking  the  gift  cum  onere  applied  only  where  the  property  given 
was  subject  to  a  charge  which  entailed  no  liability  on  the  party 
making  the  gift,  and  not  to  where,  as  in  the  present  instance,  there 
was  a  burden  which  the  testator  was  himself  bound  to  discharge ; 
and  that  a  contingent  liability  was  as  much  the  subject  for  indem- 
nity as  any  other.  They  contended  also,  that  the  petition  and 
order  of  May,  1846,  operated  as  a  waiver  of  the  rights  of  the  pres- 
ent appellant.  In  addition  to  the  cases  mentioned  on  the  other 
side,  they  cited  Cochrane  v.  Robinson,  (e)  Fletcher  v.  Steven- 
son, (ff) 

The  Attorney- O-eneral  in  reply.  —  Thercase  of  the  appellant  is, 
that  no  indemnity  whatever  ought  to  be  given,  or  if  any,  then  that 
R.  Ashby  is  the  only  person  to  give  it.  Where  there  is  an  existing 
liability  executors  are  not  entitled  to  an  indemnity,  and  where  it 
is  contingent  they  can  in  a  case  like  the  present  only  call  on 
the  party  receiving  the  benefit  to  give  it.      [He  referred 

*  641    *  to  Lockhart  v.  Hardy,  (K)    Cox  v.  King,  (i)    Burch  v. 

Coney  Qz).  ]  • 

The  Lord  Chancellor  at  the  close  of  the  argument,  said :  I 
have  no  doubt  that  the  leaseholds  which  were  specifically  be- 
queathed to  R.  Ashby  went  to  him  subject  to  the  charge,  and  that 
having  adopted  the  gift  he  must  be  held  to  take  it  cum  onere. 
The  only  question  is,  whether  the  executors  who  have  handed 
over  the  property  to  him,  and  who  I  think  are  entitled  to  an  in- 

(a)  1  Beav.  209.  {g)  3  Hare,  360. 

(6)  1  Y.  &  C.  C.  C.  688.  QC)  9  Beav.  379. 

(c)  2  Coll.  30.  (i)   9  Beav.  530. 

(d)  2  Coll.  436.  (A:)  14  Jur.  1009. 
(c)  11  Sim.  378. 
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demnity  from  him,  were  or  not  entitled  to  that  indemnity  out  of 
the  general  estate  of  the  testatrix,  in  short  out  of  another  fund 
than  that  forming  the  subject  of  the  particular  bequest.  It  is  a 
question  which  deserves-  consideration,  and  upon  this  point  I  shall 
reserve  my  judgment. 

November  6. 

The  Lord  Ghangellob,  after  stating  tlie  facts  of  the  case  as 
above  given,  proceeded  as  follows :  — 

The  appellant  insists  that  the  effect  of  the  bequest  of  the  lease 
was  such,  that  the  legatee  took  subject  to  all  the  liabilities  which 
attached  to  the  lease,  and  that  the  legatee,  and  not  the  testatrix's 
estate,  was  bound  to  pay  the  expense  of  the  repairs  or  the  conse- 
quences of  any  action  for  the  breach  of  the  covenant  to  repair.  I 
am  of  opinion,  that,  by  the  express  terms  of  the  will  of  Zillah 
Taylor,  Bichard  Ashby  was  to  take  the  leasehold  property  cum 
onere. 

Upon  the  part  of  the  respondents,  the  cases  of  Cochrane  v. 
JRobinsoUj  (a)  and  Fletcher  v.  Stevenson  (6)  were  cited  at 
the  bar,  but  it  does  not  appear  that  the  *  wills  there  con-  *  642 
tained  any  expressions  similar  to  those  found  in  the  will  of 
Zillah  Taylor.  There  are  howe\^r  two  cases  in  which  words  oc- 
cur similar  to  those  which  the  testatrix  has  used.  In  Serle  v.  St. 
Eloy  (c),  the  testator  devised  land  in  D.  to  A.,  an  infant,  at  her 
age  of  twenty-one  years,  subject  nevertheless  to  the  incumbrances 
thereon,  the  rents  in  the  mean  time  to  be  paid  to  her  father  for  her 
maintenance,  and  devised  his  other  land  to  trustees  for  payment 
of  his  debts  ;  the  land  in  D.  being  in  mortgage,  this  mortgage  was 
ordered  to  be  discharged  by  money  arising  from  the  sale  of  his 
other  estate :  it  was  objected  that  the  lands  in  D.  were  devised 
subject  to  the  incumbrances  thereon,  for  which  reason  the  devisee 
must  take  them  cum  onere;  but  the  Master  of  the  Rolls  said,  that 
the  devise  of  the  estate  subject  to  the  incumbrances  was  no  more 
than  what  is  implied,  for  the  testator  could  not  do  otherwise,  but 
when  the  testator  devised  other  land  to  pay  his  debts,  this  must 
be  intended  all  his  debts,  and  that  tlirs  was  the  stronger  by  reason 
of  the  disposition  of  the  interim  rents,  which  was  as  much  as  to 
say,  that  they  should  not  go  in  discharge  of  the  mortgagOi-    In 

(a)  11  Sim.  878.  (6)  8  Hare,  360.  (c)  2  P.  W.  886. 
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Chraves  v.  Sicks  (a),  a  testator  devised  real  estate,  subject  never^ 
theless  to  such  charges  and  incumbrances  as  should  at  Uie  time 
of  his  decease  be  existing  thereon  by  virtue  of  any  marriage  set- 
tlement or  otherwise ;  and  he  bequeathed  his  residuary  personal 
estate,  subject  and  charged  with  the  payment  of  all  his  debts :  at 
the  time  of  his  decease  the  real  estate  was  in  mortgage  to  secure 
a  sum  settled  on  his  daughter  on  her  marriage,  and  in  the  mort- 
gage deed  there  was  the  usual  covenant  for  payment  of  the 
money :  the  Vice-chancellor  held  that  the  mortgage  premises 
were  charged  with  and  subject  and  liable  in  the  first  in- 
*  643  stance  to  the  payment  of  that  *  sum ;  and  he  grounded  his 
decision  partly  on  the  words  "subject  nevertheless,  Ac," 
and  partly  on  the  distinction  between  an  ordinary  mortgage  and  a 
provision  in  a  settlement;  and  he  quoted  the  words  of  Lord 
Hardwicke,  in  Lanoy  v.  The  Duke  and  Duchess  of  Athol  (i) 
where  his  Lordship  remarks,  "there  being  a  borrowing  and  a 
lending  in  the  case  of  a  mortgage,  the  real  estate  is  considered 
only  as  a  pledge,  and  the  personal  estate  which  is  the  natural  fund 
is  liable  in  the  first  place." 

There  is  this  distinction  between  testamentary  dispositions  of 
•mortgages  and  of  leaseholds :  the  words  "  subject,  &c.,"  when  used 
in  reference  to  mortgages,  are  i^ot  mere  useless  surplusage,  even 
when  they  are  not  construed  to  import  that  the  party  is  to  take 
cum  oner e J  for  they  may  be  intended  to  prevent  disappointment 
and  perhaps  disputes  or  doubts  by  showing  at  once  that  £he  estate 
is  in  mortgage,  which  might  not  otherwise  be  known  to  be  so  ;  but 
the  words  "  subject,  Ac,"  when  used  with  reference  to  property 
which  has  already  been  described  as  leasehold  are  mere  useless 
surplusage,  unless  they  are  used  to  signify  that  the  bequest  is  to 
be  subject  to  the  performance  of  the  covenants  to  repair  in  respect 
of  dilapidations  existing  at  the  time  of  the  testator's  death  ;  and 
the  Court  ought  not  without  some  special  reason  to  construe 
words  as  mere  surplusage,  which  may  fairly  be  held  to  be  em- 
ployed for  some  useM  purpose. 

Independently,  however,  of  any  direction  in  the  will,  it  appears 
to  me  to  be  only  natural,  and  in  accordance  with  the  presumable 
intention  of  a  testator  who  makes  a  specific  bequest  of  leaseholds, 
that   the   legatee  should  take  them  subject  to  the  burden   of 

(a)  6  Sim.  898.  (5)  2  Atk.  444. 

[496] 


HICELIKG  V.  BOTER.  *  644 

•  putting  them  in  repair.  It  is  true  that,  except  in  special  *  644 
cases,  the  general  personal  estate  is  the  natural  fund  for 
the  payment  of  debts,  and  other  kinds  of  property  are  commonly 
exonerated  ;  but  the  doctrine  of  exoneration  has  in  reality  no  ap- 
plication to  such  a  case  as  the  present  Lord  Hardwigke,  in  the 
passage  quoted  by  the  Vice-Chancellor  in  Serle  v.  St.  Eloy^  has 
pointed  out  the  distinction  between  ordinary  mortgages  and  pro- 
visions in  a  settlement ;  and  even  in  reference  to  a  mortgage,  the 
cases  of  Scott  v.  Beecher^  (a)  The  Earl  of  llcheater  v.  2%e  Earl 
of  Carnarvon,  (6)  and  3%e  Earl  of  Clarendon  v.  Barham,  (c) 
show  that  when  the  mortgage  debt  was  not  the  original  debt  of  the 
person  whose  estate  is  to  be  administered,  and  he  had  not  made  it 
his  own  otherwise  than  by  receiving  for  his  own  benefit  from  the 
original  debtor  assets  sufficient  to  pay  all  the  debts  of  such  original 
debtor,  the  estate  must  bear  the  buMen,  even  though  the  person 
whose  estate  is  to  be  administered  has  charged  other  parts  of  his 
property  with  the  payment  of  all  his  debts,  and  though  by  receiv- 
ing such  assets  he  has  inade  himself  in  one  sense  personally  liable 
to  pay  the  mortgage.^ 

Then  if  there  is  a  distinction  between  an  ordinary  mortgage  and 
a  provision  in  a  settlement  as  regards  exoneration,  there  is  at 
least  an  equal  distinction  between  mortgages  and  the  present  case. 
The  general  personal  estate  of  the  testatrix  never  received  any 
thing  which  it  was  under  a  natural  obligation  as  it  were  to  return 
or  replace,  as  in  the  case  of  a  mortgage  debt ;  nor  was  the  liability 
in  respect  of  the  dilapidations  in  strictness  an  actual  debt  of  the 
testatrix,  for  non  constat  but  that  as  soon  as  the  lessor 
should  require  repairs  to  *  be  done  the  under-lessees  would  *  645 
do  them.  On  both  these  grounds  therefore,  namely,  the 
language  of  the  will  and  general  principles,  or  on  either  of  them 
singly,  I  am  of  opinion,  that  Richard  Ashby  was  liable,  as  between 
himself  on  the  one  hand  and  the  executors  of  the  testatrix  and 
her  residuary  legatees  on  the  other  hand,  to  do  the  repairs  in 
respect  of  dilapidations  existing  at  the  time  of  the  testatrix's 

(a)  5  Madd.  96.  (6)  1  Beav.  209.  (c)  .  1  Y.  &  C.  C.  C.  688. 

*  See  2  Jarman  Wills  (3d  £ng.  ed.),  601  et  aeq,;  Swainson  v,  Swainson,  6 
De  G.,  M.  &  6.  648;  Bond  v.  England,  2  K.  <&  J.  44;  1  Lead.  Cas.  in  £q. 
(8d  Am.  ed.)  632,  [533]  et  seq.  642,  in  note  to  Duke  of  Ancaster  v,  Mayer ; 
Eeyzey^s  Case,  9  Serg.  &  R.  71,  73 ;  Cumberland  v,  Codrington,  2  John.  Ch. 
229.  267,  272. 

VOL.  m.  32  [  497  ] 


*  645  CASES  IN  CHANCERT. 

decease,  and  I  think  that  he  has  been  sufficiently  represented  by 
the  executors  of  the  testatrix  and  their  counsel  to  authorize  me  to 
express  this  opinion :  but  still  I  think  he  was  properly  made  a 
party  to  the  suit  in  respect  of  this  question,  and  that  his  personal 
representative  ought  to  have  been  served  with  the  petition  of 
rehearing. 

But  whatever  may  be  the  case  with  regard  to  the  liability  in  re- 
spect of  the  dilapidations  as  between  the  residuary  and  specific 
legatees,  no  disposition  made  by  the  testatrix  and  no  expression 
of  intention  on  her  part  can  alter  the  rights  of  the  lessor.  The 
testatrix  was  an  assignee  of  the  lease,  and  the  rule  is,  that ''  the 
assignee  cannot  by  assigning  over  get  rid  of  his  liabilities  for 
breaches  of  covenant  committed  during  the  period  of  his  own 
occupation."  Piatt  on  Leases,  Vol.  11.  p.  417.^  The  executors  of 
the  testatrix  therefore  are  liable  in  respect  of  the  dilapidations  as 
between  themselves  and  the  lessor,  and  they  are  entitled  to  an 
indemnity  in  respect  of  such  liability.  This  liability  is  uncertain, 
inasmuch  as  the  under-lessees  might  do  the  repairs  in  fulfilment  of 
their  covenants  with  George  Taylor,  or  the  personal  representatives 
of  Richard  Ashby  may  do  them  in  accordance  with  the  directions 
in  the  will ;  and  the  fact  that  the  liability  is  uncertain  is  a  sufficient 
reason  why  the  executors  did  not  and  could  not  discharge  that 

liability  when  they  paid  the  general  debts  of  the  testatrix, 
♦646    and  why  not  being  able  to  discharge  *the  liability  they 

should  retain  a  fund  to  indemnify  themselves  against  it.  I 
do  not  consider  the  lessor  to  be  barred  by  not  having  come  in 
before  the  Master,  for  in  this  case  the  liability  was  known,  and  yet 
at  the  same  time  it  was  uncertain  whether  it  would  not  be  removed 
by  the  repair  of  the  premises,  as  in  fact  it  has  been  partially  re- 
moved by  a  considerable  expenditure  since  the  death  of  the  tes- 
tatrix. 

It  has  been  objected,  that  the  right,  if  any,  of  the  appellant  has 
been  waived  by  the  petition  of  May,  1846,  and  the  order  obtained 
thereon.  This  objection,  however,  is  not  tenable  ;  for  .the  execu- 
tors of  James  Boyer  were  entitled  to  the  residuary  estate,  and  the 
residuary  estate  was  liable  to  the  lessor,  and  the  under-lessees  were 
liable  to  those  claiming  under  Greorge  Taylor  and  the  testatrix ; 
the  executors  of  James  Boyer  were  therefore  justified  in  endeav- 

>  See  Lewin  Tnuts  (5th  Eng.  ed.),  526. 
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curing  to  compel  the  under-lessees  to  repair  for  the  purpose  of 
removing  the  liability  of  the  residuary  estate  to  the  lessor,  but  this 
did  not  affect  their  right  as  between  Richard  Ashby  and  themselves 
to  require  that  the  expense  of  the  repairs  should  be  borne  by  Rich- 
ard Ashby  rather  than  by  the  residuary  estate.  In  Shadbolt  v. 
WoodfaU^  (a)  it  was  held,  that  an  executor  who  has  assented  un- 
conditionally to  a  specific  bequest  of  the  testator's  personal  estate 
is  not  entitled  to  an  indemnity  out  of  the  testator's  general  estate 
in  respect  of  his  covenant  contained  in  the  lease ;  but  in  the  present 
case  it  does  not  appear  that  such  an  assent  was  given. 

I  think  that  the  order  of  the  12th  July,  1844,  was  wrong  in 
directing  the  possession  of  the  leaseholds  to  be  given  up  to  Richard 
Ashby ;  I  conceive'  that  he  ought  to  have  been  required  to 
give  an  indemnity  to  the  executors  *  of  the  testatrix  against  *  647 
the  liability  before  being  let  into  possession,  and  then  there 
would  be  no  need  of  impounding  any  part  of  the  residuary 
estate  for  the  purpose  of  indemnifying  the  executors  of  the  tes- 
tatrix. 

How  to  make  a  decree  which  i^l  be  consistent  with  the  rights 
and  equities  of  the  various  parties  interested  ;  namely,  the  execu- 
XoTh  of  the  testatrix,  the  executors  of  James  Boyer,  the  represent- 
ative of  Richard  Ashby,  and  the  lessor,  was  not  a  matter  which  it 
was  easy  to  determine ;  but  for  the  reasons  I  have  given,  I  think  I 
shall  be  accomplishing  this,  as  feu*  as  may  be,  by  declaring  that 
Richard  Ashby  took  the  premises  subject  to  the  liability  of  perr 
forming  the  covenant  to  repair  contained  in  the  lease  under  which 
the  testatrix  held  the  premises,  and  by  directing  the  personal  rep- 
resentative of  Richard  Ashby  to  deliver  up  possession  to  the  exeo- 
utors  of  the  testatrix,  until  she  shall  either  do  the  repairs  or  cause 
them  to  be  done  by  the  under-lessees  or  shall  otherwise  indemnify 
the  executor.s  of  the  testatrix  against  their  liability,  and  that  the 
present  ijidemnity  fund  be  made  up  as  directed  by  the  order  of  the 
30th  May,  1846,  and  that  when  the  executors  of  the  testatrix  shall 
have  been,  so  indemnified  by  the  personal  representative  of  Richard 
Ashby,  then  the  fund  retained  as  an  indemnity  out  of  the  original 
fund  be  paid  to  the  executors  of  James  Boyer,  and  the  dividends 
be  paid  to  them  in  the  mean  time,  and  that  the  personal  representa- 
tive  of  Richard  Ashby  be  at  liberty  to  take  proceedings  against  the 

(a)  2  GoU.  SO. 
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under-lessees,  and  for  that  purpose  to  use  the  names  of  the  execu- 
tors of  the  testatrix,  they  being  indemnified  therein  out  of  the  fund 
retained  by  them. 
At  the  same  time,  I  think  it  right  that  the  personal  representa- 
tive of  Richard  Ashby  should  have  an  opportunity  of  con- 
*  648    testing  this  order,  if,  after  what  I  have  *  said,  she  should 
think  she  can  successiully  contend  that  it  should  not  be 
made,  or  that  it  ought  to  be  varied  in  any  respect.   I  shall  therefore 
make  the  order  I  have  mentioned,  unless  she  shall  within  one 
month  present  a  petition  to  have  the  matter  reheard  before  me,  or 
the  Lord  Chancellor  for  the  time  being,  (a) 


MENZIES  V.  CONNOR. 

1851.    January  29,  80.    Notember  18,  16. 

• 

A  creditor's  bill  was  filed  afler  notice  of  a  decree  in  a  simple,  administration  suit 
by  one  of  the  next  of  kin  of  the  intestate,  bat  the  decree  was  at  that  time 
imperfect  in  not  containing  the  usual  preliminary  inquiries :  the  fr^me  of  the 
creditor's  suit  was  also  different  in  making  the  heir-at-law  a  party,  and  in 
containing  charges  as  to  real  estate,  and  as  to  the  destruction  of  documents. 
The  creditor's  suit  having  been  brought  to  a  hearing,  the  yice-Chancellor 
made  an  order  directing  the  plaintiff  to  pay  a  stated  sum  to  the  heir-at-law  in 

*  lieu  of  costs,  and  ordered  the  administratrix  to  pay  the  plaintiff's  costs  of 
suit.  Beldf  that  inasmuch  as  the  creditor  might  have  obtained  all  the  relief 
to  which  she  was  entitled  in  the  former  suit,*  the  bill  ought  to  have  been  dis- 
missed with  costs ;  and  that,  under  the  circumstances,  the  appeal  to  the  Lord 
Chancellor  did  not  fall  within  the  rule  precluding  an  appeal  for  costs. 

In  this  case  there  were  two  appeals,  one  by  the  defendant  Ann 
Connor,  and  the  other  by  the  defendants  Edward  Turner  and  Olivia 
his  wife,  from  an  order  of  the  Vice-Chancellor  BInioht  Bruce,  under 
the  following  circumstances :  Olivia  Turner  was  the  heiress-at-law, 
and,  with  her  mother,  Ann  Connor,  the  next  of  kin  of  Edward 
Connor,  the  intestate  in  the  cause ;  Ann  Connor  was  also  his  ad- 
ministratrix. The  plaintiif,  Margaret  Menzies,  was  the  obligee  of 
a  bond  given  to  her  by  the  intestate.     Before  the  institution  of  the 

(a)  No  such  petition  was  presented. 

'  See  1  Dan.  Oh.  Pr.  (4th  Am.  ed.)  797,  and  cs^es  in  notes ;  Bumham  o. 
Dalling,  1  C.  £.  Green  (N.  J.),  310. 
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present  suit  the  defendants  Edward  and  Olivia  Turner  filed  their 
bill  against  Ann  Oonnor,  and  on  the  2d  August,  1847,  obtained  a 
decree  for  the  administration  of  the  intestate's  estate.  That 
decree  was  imperfect  in  form,  as  not  containing  the  usual  inquiries 
%8  to  next  of  kin,  and  as  to  outstanding  personal  estate.  The 
decree,  however,  was  subsequently  rectified,  but  not  before 
the  plaintiff  Margaret  Menzies  had  filed  the  *  present  credi-  *  649 
tor's  suit  against  Ann  Connor,  making  Edward  and  Olivia 
Turner  parties,  on  the  ground  that  the  intestate  had  in  the  charac- 
ter of  a  mortgagee  died  seised  of  real  estate,  and  charging  spoli- 
ation. 

On  the  29th  April,  1848,  the  Vice-Chancellor  Knight  Bruce 
made  an  order  in  both  causes,  directing  the  cause  of  Menzies  v. 
Connor  to  stand  over,  and  that  the  plaintiff  Margaret  Menzies 
should  have  liberty,  in  the  suit  of  Turner  v.  Connor ^  to  go  in  and 
prove  her  debt.  Upon  that  occasion,  the  defendants  Edward  and 
Olivia  Turner  asked  that  the  bill  as  against  them  should  be  dis- 
missed, but  the  Vice-Chancellor  declined  to  make  the  order. 

On  the  3d  August,  1849,  the  suit  of  Menzies  v.  Connor  came  on 
to  be  heard,  when  the  Vice-Chancellor  made  an  order,  that  the 
plaintiff  Margaret  Menzies  should  pay  the  costs  of  the  defendants 
Edward  and  Olivia  Turner,  not  exceeding  20/.,  and  that  the  de- 
fendant Ann  Connor  should  pay  the  plaintiff  her  costs  including 
her  costs  of  proving  her  debt  in  the  suit  of  Turner  v.  Connor  out 
of  the  personal  estate  of  the  intestate.  The  defendant  Ann  Connor 
appealed  against  so  much  of  this  order  as  directed  the  costs  to" 
be  paid  to  the  plaintiff,  and  the  defendants  Edward  and  Olivia  Turn- 
er also  appealed  on  the  grounds  that  the  bill  in  Menzies  v.  Connor 
ought  to  have  been  dismissed  as  against  them,  and  that  the  plaintiff 
ought  to  have  been  ordered  to  pay  them  their  fiill  costs. 

Mr,  Wigram  and  Mr.  Karslake^  for  the  defendants,  Edward  and 
Olivia  Turner,  submitted  that  the  123d  order,  of  May,  1845,  em- 
powering the  Court  to  award  a  sum  in  lieu  of  taxed  costs,  was 
applicable  only  to  the  costs  of  interlocutory  applications ; 
that  this  was  *  not  as  would  be  contended  an  appeal  for  *  650 
costs,  because  the  decree  ordered  the  payment  of  the  costs 
out  of  a  particular  estate,  which  brought  the  case  within  one  of 
the  recognized  exceptions  against  appeals  for  costs,  and  because 
the  question  was  not  whether  there  had  been  a  proper  exercise  of 
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♦ 

discretion,  bnt  whether  there  was  not  a  manifest  error  on  the  face 
of  the  decree,  the  parties  being  still  subject  to  all  the  expense  of  a 
taxation,  and  still  liable  to  be  served  on  any  motion,  as  the  bill  had 
not  been  dismissed  as.  against  them.  They  referred  to  Utter  son  t. 
Mair^(ji)  Millington  v.  Fox,  (6)  AngellY.  Davis,  (<?)  Chappell^ 
Purday.  (d)     Daniell's  Ch.  Pr.  Vol.  DI.  p.  100,  ed.  1. 

• 

Mr.  Bacon  and  J.  V.  Prior,  for  the  defendant  Ann  Connor, 
adopted  the  same  line  of  argument. 

Mr.  Russell  and  Mr.  Anderson,  for  the  plaintiff,  contended  that 
this  was  clearly  an  appeal  for  costs  alone ;  that  the  cases  of  excep- 
tion were  well  defined,  and  that  the  present  did  not  fall  within  any 
of  them  ;  that  the  decree  as  originally  obtained  in  the  suit  of  Tur- 
ner v.  Connor  was  imperfect  even  as  a  decree  in  an  administration 
suit,  and  that  when  completed,  did  not  suffice  to  give  the  plaintiff 
all  the  relief  to  which  she  was  entitled,  for  her  debt  could  not  be 
paid  until  after  the  proper  inquiries  as  to  the  next  of  kin  had  been 
made,  which  inquiries  might  never  be  taken.  With  respect  to  the 
costs  they  further  contended  that  the  plaintiff  was  clearly  entitled 
to  have  the  costs  of  the  suit  out  of  the  estate,  at  least  up  to  the 
time  when  the  order  was  made  for  staying  proceedings  in  the  suit, 

and  giving  the  plaintiff  liberty  to  go  in  and  prove  her 
*  651    *  debt  in  the  suit  of  Turn£r  v.  Connor,  inasmuch  as  the 

frame  and  scope  of  the  present  suit  was  different  from  that 
of  the  suit  of  Turner  v.  'Connor,  and  that  in  strictness  a  second 
decree  ought  to  have  been  made  in  the  present  suit.  They  cited 
and  commented  upon  the  following  authorities :  Jenour  v.  Jen- 
our,  (c)  Attorney-General  v.  Butcher,  (§•)  Burkett  v.  Spray,  (A) 
Q-ould  V.  Granger,  (i)  M^Aulay  v.  Adam,  (Jc)  Clyne^s  Trustees 
V.  Bunnet,  (I)  Godfrey  v.  Maw,  (m)  Pott  v.  Gallini,  (»)  Pickford 
V.  Hunter,  (o)  The  Earl  of  Portarlington  v.  Banter,  (p)  BudgenY. 
Sage,  (y)  Angell  v.  Bavis,  (r)  Raid  v.  Territt.  («) 

• 

(a)  2  Yes.  Jr.  95.  (I)  Mac.  &  Rob.  28. 

(6)  3  M.  &  C.  388.  (m)  1  Y.  &  C.  C.  C.  486. 

(c)  4  M.  &  C.  360.  (n)  1  S.  &  S.  206.  . 

id)  2  Phil.  227.  (o)  6  Sim.  122. 

(«)  10  Ves.  662.  (p)  2  Phil.  262. 

ig)  4  Ru88.  180.  (g)   3  M.  &  C.  683. 

(h)  1  Ru88.  &  M.  113.  (r)  4  M.  &  C.  860. 

(0    Mo8.  396.  («)  1  Coll.  1. 
Ik)  1  Shaw  &  Mac  666. 
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Mr.  Bacon  and  Mr,  Wigram  both  made  a  few  observations  in 
reply. 

November  13. 

The  Lord  Chancellor,  after  stating  the  circumstances  under 
which  the  appeal  had  been  brought,  adverted  to  the  objection,  that 
the  appeal  was  for  costs  alone  and  that  the  other  matter  of  com- 
plaint was  only  colourable.  His  Lordship  observed,  that  the  au- 
thorities did  not  support  the  objection  ;  that  the  rule  as  to  there 
being  no  appeal  for  costs,  had  not  b^en  greatly  approved,  and  ex- 
ceptions to  it  had  been  allowed.  Lord  Hardwicke,  in  the  case  of 
Owen  V.  Griffith^  (a)  declaring  "  the  rule  is  not  so  general  with 
respect  to  parties  appealing  for  costs  only,  that  in  particular 
eases  such  rule  may  and  has  been  dispensed  with; "that 
*  in  Angell  v.  Davis,  (6)  and  Chappell  v.  Purdayj  (c)  *  652 
the  Court  had  given  relief  on  appeals  for  costs  only,  when 
the  manner  in  which  they  had  been  dealt  with  below  was  contrary 
to  the  practice  of  the  Court ;  and  that  the  present  case  did  not  fall 
within  the  rule  as  explained  by  those  decisions.^ 

His  Lordship  then  proceeded  to  deal  with  the  general  merits  of  the 
case,  observing  that  the  allegations  as  to  the  frame  of  the  present 
suit  being  essentially  different  from  that  of  Turner  v.  Connor^  were 
altogether  unfounded;  that  all  the  relief  sought  in  Menzies  v. 
Connor  might  have  been  obtained  in  the  .other  suit,  and  that  there- 
fore the  bill  in  Menzies  v.  Connor  ought  not  to  have  been  filed,  and 
must  be  dismissed  with  costs ;  that  the  utmost  to  which  the  plain- 
tiff was  entitled  was  the  costs  of  proving  her  claim  before  the  Mas- 
ter in  the  suit  of  Ihimer  v.  Connor. 

November  15. 

On  this  day  the  cause  was  again  put  into  the  paper,  to  be  spoken 
to  on  the  minutes. 

Mr.  J.  Russell  asked  for  the  costs  of  the  present  suit  up  to  the 
time  when  the  omission  in  the  decree  in  Turner  v.  Connor  was 
rectified. 

(a)  Amb.  621.  (5)  4  M.  &  C.  860.  (c)  2  Phil.  227. 

*  See  2  Dan.  Oh.  Pr.  (4th  Am.  ed.)  1463  ei  seq,  and  notes ;  Winslow  v, 
Collins,  3  Paige,  88 ;  Buloid  v.  Miller,  4  Paige,  473 ;  Eastbum  v.  Kirk,  2  John. 
Ch.  319 ;  Lain  v.  Lain,  10  Paige,  191. 
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The  Lord  Chancellor  refused  the  application,  repeating  in 
effect  his  former  observations,  and  adding  that  the  omission  referred 
to  was  a  mere  slip,  and  that  the  suit  of  Menzies  v.  Connor  would 
have  been  carried  on  for  costs  alone,  the  plaintiff  having  no  interest 
to  be  advanced  by  its  prosecution,  as  she  must  have  been  well 
aware. 


♦663  *  SMITH  V.  PINCOMBE. 

1851.    June  11.  18,  14.     1852.    January  14. 

To  render  a  family  compromise  binding,  there  most  be  an  honest  disclosure  by 
each  party  to  the  other  of  all  such  material  facts  known  to  them  relative  to 
the  rights  and  title  of  either,  as  are  calculated  to  influence  the  judgment  in 
the  adoption  of  the  compromise ;  and  any  advantage  taken  by  either  of  the 
parties  of  the  known  ignorance  of  the  other  of  such  facts  would  render  the 
compromise  void  in  equity,  and  liable  to  be  set  aside. ^ 

A  bill  by  a  married  woman  suing  by  her  next  friend  to  set  aside  a  compromise 
of  her  right  to  certain  real  estates  as  having  been  fraudulently  obtained, 
against  the  parties  to  the  fraud  and  her  husband,  alleged  that  the  latter  had 
refused  to  join  as  co-plaintiff;  this  refusal  was  not  proved  in  the  cause,  and 
the  husband  appeared  in  support  of  the  bill.  An  objection  to  the  frame  of 
the  suit,  that  the  husband  ought  to  have  joined  as  co-plaintiff,  held  invalid.* 

It  is  no  objection  to  a  decree  .in  favour  of  a  plaintiff  that  it  must  necessarily 
benefit  one  of  the  defendants. 

When  a  decree  is  affirmed  upon  the  general  merits  of  the  case,  an  objection 
founded  on  an  obvious  inadvertency  in  such  decree,  and  which  might  have 
been  taken  in  the  Court  below,  ought  not  to  affect  the  costs  of  the  appeal,  if 
taken  for  the  first  time  in  the  Appellate  Court. 

Observations  with  respect  to  prolixity  in  pleading. 

This  was  an  appeal  by  the  defendants,  Thomas  and  William 
Pincombe,  against  a  decree  of  the  late  Vice-Chancellor  of  England, 
by  which  it  was  declared  that  the  compromise  in  the.  pleadings 
mentioned,  and  the  several  orders  and  instruments  made  and 
executed  pursuant  thereto,  were  fraudulently  obtained  by  the  de- 

>  See  3  Lead.  Cas.  in  Eq.  (Sd  Am.  ed.)  380  [684]  el  seq,  in  notes  to  Stopil- 
ton  V,  Stapilton ;  Sturge  o.  Sturge,  12  Beav.  229 ;  Scott  v,  Scott,  11  Ir.  £q. 
74;  Hoge  v.  Hoge,  1  Watts,  163;  Underwood  v.  Brockman,  4  Dana,  809; 
Bamawell  v,  Threadgill,  3  Jones  Eq.  50;  Wheeler  v.  Smith,  9  How.  (U.  S.)  55 ; 
1  Story  Eq.  Jur.  §  132. 

*  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  109,  110,  and  notes. 
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fendant  W.  Pincombe,  and  with  the  knowledge  and  privity  of  the 
defendant  T.  Pincombe,  and  that  the  same  ought  to  be  set  aside, 
and  whereby  it  was  ordered  that  the  defendant  W.  Pincombe 
should  execute  a  declaration  of  trust  of  the  term  in  the  pleadings 
mentioned,  and  that  the  defendants,  T.  Pincombe  and  W.  Pin- 
combe, should  deliver  up  all  title-deeds  and  papers  in  their  pos^ 
session  or  power  relating  to  the  Great  Woods  estate,  and  the 
other  real  estates  of  the  testator,  and  that  the  defendant  W.  Pin- 
combe should  account  for  all  rents  received  by  him  in  respect  of 
the  said  estates  since  the  compromise,  and  that  the  defendants, 
T.  Pincombe  and  W.  Pincombe,  should  pay  to  the  plaintiff 
and  her  husband  their  costs  of  the  *  proceedings  at  law  in  *  654 
the  pleadings  mentioned,  and  of  the  compromise,  and  of 
restoring  the  plaintiff  and  her  husband  to  their  rights ;  and  that 
the  plaintiflF  and  her  husband  should  return  the  moneys  received 
by  them  under  the  compromise,  and  should  release  the  defendants 
therefrom,  and  that  the  costs  of  the  defendants  other  than  T.  Pin- 
combe and  W.  Pincombe  should  be  paid  by  the  next  friend  of  the 
plaintiff,  and  repaid  by  the  last-named  defendants.  The  parties  to 
the  suit  were  the  plaintiff  Mary  Pincombe  Smith,  formerly  Mary 
Pincombe  Smalden,  suing  by  her  next  fKend,  and  the  defendants 
were  William  Smith  her  husband,  and  Thomas  Pincombe  and 
William  Pincombe,  executors  and  trustees  under  the  will  of  John 
Pincombe,  deceased,  and  certain  other  persons  having  interests 
under  that  will. 

The  equity  relied  upon  by  the  plaintiff  was  founded  upon  thq 
allegations,  that  the  defendants,  T.  Pincombe  and  W.  Pincombe, 
being  executors  and  trustees  under  the  will  of  the  testator  John 
Pincombe,  possessed  themselves  of  the  documents  and  writings  of 
the  testator,  and  among  them  of  two  wills,  one  dated  in  1834,  and 
the  other  dated  in  1837 ;  that  the  plaintiff  was  led  by  the  defend- 
ants to  believe  that  her  title  to  the  estate  depended  entirely  on  the 
will  of  1837  ;  that  the  will  of  1834  was  altogether  withheld  from 
her  knowledge ;  and  that  the  plaintiff,  her  husband,  and  her  attor- 
ney, all  entered  into  the  compromise  in  ignorance  of  the  existence 
of  the  will  of  1834,  and  under  the  belief  that  the  plaintiff's  interest 
was  derivable  only  under  the  will  of  1837,  the  defendants,  T.  Pin- 
combe and  W.  Pincombe,  having  full  knowledge  at  the  same  time 
that  the  plaintiff  had  a  good  title  to  the  estate  under  the  will  of 
1834. 
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The  answer  of  the  defendants,  T.  Pincombe  and  W.  Pin- 

*  655    combe,  in  relation  to  the  principal  question  in  the  *  cause 

insisted  and  set  forth  matter  to  show  that  the  plaintiff  and 
her  husband  and  solicitor  had  full  notice  of  the  will  of  1884,  and 
denied  that  they  (the  defendants,  T.  Pincombe  and  W.  Pincombe) 
had  suppressed  that  will  or  misled  the  plaintiff  in  regard  to  the 
nature  of  her  title  and  interest  under  that  will,  or  in  the  estate  of 
Oreat  Woods. 

Mr.  Bethell  and  Mr.  Terrell^  for  the  plaintiff,  in  support  of  the 
decree,  submitted  that  the  evidence  on  which  the  case  of  the 
appellants  was  founded,  was  not  to  be  believed,  inasmuch  as  it 
assumed  that  the*  plaintiff  was  fuUj  aware  of  her  rights  under 
both  wills,  and  had  elected  to  take  under  that  will  which  conferred 
the  lesser  benefit.     Broderiek  v.  Broderick.  (a) 

Mr.  Shee  appeared  for  the  defendant  W.  Smith,  the  plaintiff's 
husband,  and  for  the  children  *of  the  marriage ;  and,  in  answer  to 
an  objection  which  might  be  urged  against  the  frame  of  the  suit 
in  having  made  the  husband  a  defendant,  submitted  that,  accord- 
ing to  one  construction  of  the  will  of  1884,  the  plaintiff  would  be 
entitled  to  a  separate  estate,  and  that  under  the  deed  of  com- 
promise, the  husband  took  a  legal  interest,  which  was  in  actual 
conflict  with  tlie  title  asserted  bj  the  plaintiff. 

.  Mr.  Rolty  Mr.  Follettj  and  Mr.  Kar slake  ^  for  the  defendants 
T.  Pincombe  and  W.  Pincombe,  in  support  of  the  appeal,  urged 
the  following  objections  against  the  decree :  first,  that  the  equity 
of  the  bill  was  founded  on  charges  of  gross  fraud,  which  were  not 
only  not  proved,  but  wholly  without  foundation,  the  utmost,  that 
was  proved  being  a  case  of  inadvertence,  which  would  not 

♦  656    *  have  entitled  the  plaintiff  to  the  relief  given  by  the 

decree:  Ferrahy  v.  HobsonjQi)  Q-lascott  v.  Lmig;{c)  sec- 
ondly, that  the  frame  of  the  suit  was  improper  in  having  made  the 
plaintiff's  husband  a  defendant ;  thirdly,  that  if  the  plaintiff  were 
entitled  to  any  thing,  the  decree  ought  to  have  been  confined  to  a 
declaration  of  her  rights,  and  not  of  those  of  her  husband,  who, 
as  alleged  by  the  bUl,  declined  to  sue ;  fourthly,  that  the  decree 

(a)  1  P.  W.  239.  (6)  2  Phil.  266.  (c)  2  Phil.  310. 
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did  not  state  to  whom  the  accounts  were  to  be  rendered  or  the 
rents  paid;  fifthly,  that  the  decree  was  wrong  in  directing  the 
defendants,  T.  Pincombe  and  W.  Pincombe,  to  pay  the  costs  of 
the  proceedings  at  law,  which  had  nothing  to  do  with  the  com- 
promise, and  also  in  directing  them  to  pay  the  costs  of  the  defend- 
ant, W.  Smith,  and  of  the  children  and  parties  in  remainder,  who 
were  not  affected  by  the  compromise,  and,  therefore,  were  unneces* 
sary  parties  to  the  suit.  They  submitted  that  the  bill  contained 
much  unnecessary  matter,  and  that  the  defendants,  T.  Pincombe 
and  W.  Pincombe,  ought  not  to  be  made  to  pay  the  expense  of 
such  improper  prolixi^.  They  further  submitted  that  the  transac- 
tion must  be  regarded  as  a  family  compromise  of  doubtful  rights, 
and  as  sUch  ought  to  be  upheld.     Stockley  y.  Stockley.  (a) 

Mr.  Bethell  in  reply,  said,  that  with  respect  to  the  frame  of  the 
suit  in  making  the  husband  a  defendant,  it  was  clearly  established 
that  a  bill  by  husband  and  wife  was  the  bill  of  the  husband  alone : 
Wake  V.  Parker,  (b)  Davis  v.  Prbut,{c)  Sigel  v.  Phelps,  {d) 
Hughes  V.  Hva/nsj  (e)  Reeve  v.  Dolby  ;  (g)  and  that  if  the  husband 
had  joined  as  co-plaintiff,  a  decree  in  the  present  suit  affect- 
ing the  interest  of  the  Ttife.  could  not  *  be  pleaded  to  a  bill  *  667 
by  her  after  the  death  of  her  husband ;  that  as  to  making 
the  children  parties,  it  was  necessary  to  bring  them  before  the 
Court,  as  being  contingently  interested  under  the  will  of  1837 ; 
that,  at  all  events,  the  objection  ought  to  have  been  taken  in  the 
answer,  which  would  have  entitied  the  plaintiff  to  have  dismissed, 
the  bill  as  against  them ;  that  with  respect  to  .the  costs  of  the 
defendant  W.  Smith  ordered  to  be  paid  by  the  other  defendants, 
the  general  rule,  in  cases  where  a  decree  is  made  in  favour  of  a 
plaintiff,  is,  that  the  plaintiff  is  to  pay  the  costs  of  all  defendants 
who  are  necessary  to  the  issue,  and  to  have  them  over  against  the 
principal  defendant ;  that  as  to  the  relief  accorded  to  the  defend- 
ant W.  Smith  being  greater  thUn  what  the  plaintiff  was  entitled  to, 
it  was  to  be  observed  that  such  relief  was  involved  in,  and  neces- 
sarily incident  to,  that  given  to  the  plaintiff;  and,  with  respect  to 
the  objection  against  being  ordered  to  pay  the  costs  of  the  pro- 
ceedings at  law,  that  such  costs  were  properly  given  on  the  ground 

(a)  1  V.  &  B.  23.  (d)  7  Sim.  209. 

(h)   2  Keen,  59.  (e)  1  S.  &  S.  185. 

(e)  7  Beav.  288.  (<g)  2  S.  &  S.  464. 
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of  the  imposition  which  was  practised  as  part  of  the  compromise, 
for  if  the  will  of  1834  had  not  been  suppressed,  it  would  have 
been  an  answer  to  the  ejectment,  and.  the  compromise  would  never 
have  been  entered  into.  He  also  submitted  that  family  compro- 
mises would  not  be  supported  in  equity  if  founded  on  the  mistake 
of  either  party,  to  which  the  opposite  party  was  accessory,  fl^ar- 
dori  V.  Gordon,  (a) 

1852.    January  U. 

The  Lord  Chancellor,  after  stating  the  facts  as  above  set  forth, 
said :  — 

The  case  which  is  presented  is  in  substance  a  case  which 
*  658  this  Court  denominates  fraud,  and  the  material  *  issues 
tendered  by  the  bill  were :  first,  whether  the  plaintiflF,  her 
husband,  or  her  attorney,  had  knowledge  of  the  will  of  1834  prior 
to  entering  into  the  compromise  ;  secondly,  whether  the  appellants 
had  knowledge  of  that  will ;  thirdly,  whether  the  appellants  and 
their  agents  intentionally  suppressed  and  withheld  all  information 
of  the  existence  and  effect  of  that  will  from  the  plaintiff,  her  hus- 
band, and  attorney,  and  did  they  know  that  the  compromise  was 
entered  into  under  the  influence  of  that  state  of  ignorance.  His 
Lordship  here  entered  into  a  minute  examination  of  the  case  as 
made  by  the  bill  and  answer,  and  after  commenting  at  great  length 
on  the  evidence  on  both  sides,  proceeded :  — 

Having  deliberately  considered  the  case  made  by  the  bill,  and 
the  case  of  the  appellants  made  by  the  answer,  and  the  evidence 
given  on  behalf  of  the  respective  parties,  I  have  come  to  the  con- 
clusion that  the  material  parts  of  the  case  stated  in  the  bill  are 
established  by  the  evidence.  If  my  conclusions  in  regard  to  the 
facts  of  this  case  be  correct,  I  apprehend  there  can  be  no  question 
as  to  the  legal  result,  and  that  the  compromise  ought  to  be  de- 
clared to  have  been  fraudulently  obtained,  and  ought  to  be  set 
aside  together  with  the  deeds  executed  by  the  parties,  with  the 
view  of  carrying  such  compromise  into  effect.  It  cannot  be 
necessary  to  cite  many  authorities  in  maintenance  of  the  legal 
result  which  I  have  stated.  I  shall  therefore  content  myself  with 
stating  the  principle  of  law  upon  which  my  decision  is  founded, 
and  name  two  or  three  decided  cases  of,  I  conceive,  undoubted 
authority  in  which  that  principle  is  recognized  and  acted  upon. 

(a)  8  Swanst.  400. 
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That  principle  is,  that  to  render  a  family  compromise  binding, 
there  must  be  an  honest  disclosure  by  each  party  to  the  other'  of 
all  such  material  facts  known  to  them  relative  to  the  rights 
and  title  of  either  as  are  *  calculated  to  influence  the  judg-  *  659 
ment  in  the  adoption  of  the  compromise,  and  that  any  ad- 
vantage taken  by  either  of  the  parties  of  the  known  ignorance  of 
the  other  of  such  facts  would  render  the  same  void  in  equity  and 
liable  to  be  set  aside.  This  principle  I  conceive  to  be  recognized 
by  Lord  Eldon  in  the  case  of  Gordon  v.  Gordon^  (a)  by  Sir  John 
Leach  in  Harvey  y,  Cooke ,  (6)  by  Vice-Chancellor  Shadwell  in 
Groves  v.  Perkins^  (c)  and  by  Lord  Lanqdale  in  Pickerings  v. 
Pickerinff.  (e?) 

Upon  the  view  of  the  facts  and  of  the  law  which  I  have  stated, 
so  much  of  the  decree  of  the  Vice-Chancellor  must  be  affirmed  as 
declares  the  compromise  to  be  fraudulent,  and  decrees  that  it 
must  be  set  aside  with  the  deeds  referred  to  in  the  bill,  subject 
to  the  question,  whether  the  suit  has  been  instituted  by  the  proper 
party  as  plaintiff;  that  is,  by  the  wife  apart  from  her  husband: 
with  regard  to  this  question,  there  is  no  doubt  that  in  a  suit  for 
the  recovery  of  property  belonging  to  a  wife  the  husband  must  be 
a  party,  and  generally  as  a  plaintiff  jointly  with  his  wife;  but 
there  are  recognized  exceptions  to  the  rule  requiring  the  husband 
to  be  plaintiff;  and  one  exception,  necessary  to  be  allowed  for  the 
protection  of  the  wife,  is  where  the  husband  refuses  to  become  a 
co-plaintiff.  If  where  that  fact  occurs,  the  Court  did  not  admit  the 
wife  to  sue  by  her  next  friend,  there  would  be  an  obvious  failure  of 
justice  to  a  very  great  extent ;  and  in  the  present  case  the  bill  alleges 
that  the  husband  did  refuse  to  join ;  but  it  has  been  objected  that, 
as  that  allegation  precluded  a  demurrer  to  the  bill  upon  the  gromid 
that  the  husband  was  not  co-plaintiff,  the  fact  ought  to  have  been 
proved  in  the  cause,  which  has  not  been  done.  The  objection, 
*  therefore,  seems  to  me  to  resolve  itself  into  the  point,  *  660 
whether  the  fact  of  the  husband's  refusal  is  judicially  verified 
sufficiently  for  the  Court  to  act  upon.  The  objection  is  strictly  a 
technical  objection,  and  one  of  which  the  party  is  entitled  to  the  full 
benefit  where  it  is  clearly  shown  to  be  well  founded  ;  but,  like  all 
other  technical  objections,  which  operate  in  defeat  of  the  justice 
of  the  case,  it  ought  to  be  clearly  made  out  before  it  is  allowed. 

(a)  3  Swanst.  400.  (c)   6  Sim.  576. 

(6)  4  Ru8s.  34.  Id)  2  Beav.  31. 
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In  the  present  case,  the  husband  has  made  no  objection  to  the  form 
of  the  suit  as  it  exists ;  he  has  put  in  his  answer  as  a  defendant, 
and  he  has  appeared  by  his  counsel  at  the  bar,  and  not  only  has 
not  made  any  objection,  but  has  appeared  in  support  of  the  bill ; 
I  conceive  that  the  fact  of  the  husband  having  put  in  such  answer, 
and  so  appeared  and  conducted  himself,  is  sufficient  to  support  the 
allegation  in  the  bill  that  he  has  refused  to  join  in  the  suit ;  for  if 
he  did  not  refuse  (no  matter  for  what  reason)  to  join  as  co-plain- 
tiff, what  conceivable  ground  can  be  assigned  for  his  not  having 
joined  as  co-plaintiff?  It  is  true,  that  the  husband  in  his  answer 
states  that  which  amounts  to  a  refusal  to  «join  in  the  suit ;  but  in 
holding  that  the  objection  is  not  available,  I  do  not  act  upon  that 
statement  in  the  answer,  but  upon  the  conduct  on  the  husband's 
part  which  I  have  stated. 

The  propriety  of  making  the  husband  a  defendant  was  main- 
tained by  the  counsel  for  the  plaintiff  on  two  other  grounds.  First, 
it  was  said  that,  inasmuch  as  the  testator,  by  the  will  of  1834, 
restricted  his  daughter  who  was  then  unmarried  from  alienation, 
it  is  clear  that  he  intended  that  her  estate,  whenever  she  might 
marry,  should  be  for  her  separate. use;  and  that  such  being  the 
case,  it  was  in  accordance  with  the  acknowledged  general  practice 
to  make  the  husband  a  defendant ;  and  secondly,  it  was 
*  661  argued  that,  as,  under  the  compromise,  the  wife  *  was  to 
have  an  annuity  of  25/.  in  case  of  her  surviving  the  hus- 
band, it  was  necessary  that  the  wife  should  be  the  sole  plaintiff  in 
a  suit  for  setting  aside  the  compromise,  and  relinquishing  the 
benefit  of  th$tt  annuity ;  but  as  I  am  of  opinion  that  the  frame  of 
the  suit  may  be  supported  upon  the  ground  of  the  refusal  of  the 
husband  to  join  as  co-plaintiff,  it  is  unnecessary  for  me  to  consider 
the  other  grounds.  Upon  tiiis  subject  I  will  merely  add,  that  the 
objection  to  the  frame  of  the  suit  does  not  appear  to  have  been 
taken  in  the  Court  below,  but  would  seem  to  have  been  either  a 
mere  after-thought  or  else  to  have  been  purposely  reserved  as  a 
colour  for  an  appeal,  a  practice  to  which  no  encouragement  should 
be  extended. 

It  has  been  further  objected  against  the  decree,  that  it  gives 
relief  to  the  defendant,  W.  Smith,  to  which  he  not  being  a  plaintiff 
was  not  entitled ;  but  I  do  not  think  the  objection  is  valid,  because 
the  relief  granted  to  him,  and  to  which  the  objection  refers,  is  only 
such  relief  as  is  necessarily  incidental  and  consequential  to  the 
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relief  which  the  Qourt  is  bound  to  grant  to  the  plaintiff.  The 
compromiBO  cannot  be  set  aside  in  part,  and  the  plaintiff's  right  to 
have  the  compromise  set  aside  being  established  the  Court  cannot 
withhold  a  decree  to  that  effect,  because  such  decree  must  necessa- 
rily benefit  the  husband;  I  am  therefore  of  opinion,  that  the 
decree-  is  not  objectionable  upon  this  ground. 

A  fourth  objection  to  the  decree  is,  that  the  decree  orders  the 
costs  of  the  action  of  ejectment  to  be  paid  bj  the  appellants  to  the 
plaintiff.  In  regard  to  this  objection,  I  do  not  see  any  ground 
upon  which  that -part  of  the  decree  can  be  maintained;  I  do  not 
consider  they  are  costs  incidental  to  the  compromise  or  costs  to 
which  the  plaintiff  has  any  claim :  it  appears  to  me  that 
they  *were  inserted  in  the  decree  by  inadvertence.  The  *662 
shoi^hand  writer's  notes  of  the  judgment  as  pronounced  by 
the  Yice-Chancellor  contain  no  mention  whatever  of  these  costs, 
from  which  I  infer  that  this  part  of  the  prayer  of  the  bill  had  not 
been  adverted  to  during  the  argument,  and  that  no  discussion  had 
taken  place  respecting  it ;  and  that  his  Honour's  attention  not  hav- 
ing been  called  to  the  point,  he  pronounced  a  decree  granting 
relief  according  to  the  prayer  of  the  bill  without  being  aware  that 
the  prayer  included  the  costs  in  question.  I  have  not  heard  that 
any  application  was  made  to  the  learned  judge  to  correct  the  min- 
utes in  that  respect ;  but  it  rather  appears  that  the  objection  was 
reserved  to  be  urged  for  the  first  time  upon  the  argument  upon  the 
appeal.  A  party  is  entitled  to  have  a  decree  corrected  upon  a  well- 
founded  objection  urged  at  that  time ;  but  in  a  case  where  a  de- 
cree upon  the  general  merits  of  the  case  is  afiirmed,  I  do  not  think 
it  ought  to  affect  the  costs  of  the  appeal,  as  otherwise  it  would  fiir- 
nish  a  bounty  upon  vexatious  appeals  by  parties  omitting  to  call 
the  attention  of  the  Court  below  to  obvious  inadvertencies,  which 
would  be  corrected,  upon  application,  by  the  Court,  or  probably 
consented  to  by  the  opponents  if  pointed  out.  I  do  not  consider 
d^y  judgment  in  truth  to  have  been  pronounced  upon  the  point, 
and  that  the  direction  was  inadvertently  inserted,  and  I  therefore 
think  no  appeal  was  necessary  in  regard  to  it,  as  it  might  have 
been  set  right  below.  The  decree  therefore  must  be  corrected  in 
this  respect. 

With  regard  to  the  objection  of  prolixity  in  the  bill,  I  am  not 
prepared  to  say  that  it  is  so  prolix  that  the  plaintiff  ought  to  be  made 
to  pay  any  part  of  the  costs.    I  may  observe  that  if  the  prolixity  is 
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SO  gross  as  to  amount  to  impertinence,  the  proper  course  for  the 
appellants  to  have  taken  was  to  have  excepted;  and 
*  663  *  although  I  think  it  is  the  duty  of  counsel  to  take  reasonable 
care  to  avoid  even  unnecessary  verboseness,  yet  so  difficult 
oftentimes  is  the  attempt  to  be  explicit  and  minute,  and  yet  con- 
cise, and  so  difficult,  if  not  impracticable,  would  it  often  be  for  the 
Court  to  determine  where  this  was  accomplished,  and  where  it  was 
not,  that  though  I  might  have  an  impression  that  tlie  pleadings 
were  more  lengthy  than  they  need  have  been,  I  should  not  feel 
that  I  was  acting  justly  towards  the  pleader  or  the  suitor,  if  I  were 
to  visit  the  latter  with  any  part  of  the  costs  on  that  ground.  It 
ought  to  be  a  gross  and  palpable  case  of  prolixity  to  enable  the 
other  party  to  take  the  objection,  and  then  the  objection  ought  to 
be  taken  by  way  of  exception,  and  not  kept  back,  as  in  this  case, 
to  serve  as  a  makeweight  to  an  unfounded  appeal. 

Subject  to  the  correction  of  that  part  of  the  decree  which  orders 
the  costs  of  the  action  of  ejectment  to  be  paid  by  the  appellants  to 
the  plaintiff,  the  appeal  must  be  dismissed  with  costs. 


♦  664  *  STANIL AND  v,  WILLOTT. 

1860.     November  8,  9,  11,  12,  13.     1852.     February  26. 

The  plaintiff  being  possessed  of  shares  in  a  public  company  when  in  a  state  of 
extreme  sickness  transferred  the  shares  into  the  name  of  the  defendant ;  the 
plaintiff  having  recovered  from  his  sickness,  but  having  subsequently  becopae 
lunatic,  a  bill  was  filed  in  his  name  by  his  committee,  to  have  the  defendant 
declared  a  trustee  of  the  shares :  HM^  that  as  the  plaintiff  had  survived  ttie 
sickness  during  which  the  transfer  was  made,  the  gift  could  not  operate  as  a 
donatio  morlia  causd,^  and  it  appearing  that  the  gift  had  been  received  by 


»  2  Kent  (11th  ed.),  444 ;  Wells  v.  Tucker,  3  Binn.  366 ;  Nicholas  v,  Andrews, 
2  Whart.  17 ;  Hebb  v.  Hebb,  6  Gill,  617 ;  Chevallier  v,  Wilson,  1  Texas,  161 ; 
Sessions  v,  Moseley,  4  Cush.  87 ;  Parish  v.  Stone,  14  Pick.  208,  204 ;  1  Story 
Eq.  Jur.  §§  606,  607,  607  a,  607  c;  Dole  v.  Lincoln,  31  Maine,  422;  Delmotte 
©.  Taylor,  1  Redf.  (N.  Y.  Sur.)  417;  Bomeman  ».  Sidlinger,  16  Maine,  429; 
Raymond  v.  Sellick,  10  Conn.  480 ;  Bates  r.  Kempton,  7  Gray,  382 ;  Grover  o. 
Grover,  24  Pick.  261 ;  Grattan  v.  Appleton,  3  Story,  755,  763 ;  Weston  p.  Hight, 
17  Maine,  287,  290;  Halley  p.  Adams,  16  Vt.  206,  210,  212;  Smith  ».  Kittridge. 
21  Vt.  238,  246 ;  Harris  v.  Clark,  2  Barb.  (N.  Y.)  94,  96 ;  Miller  r.  Jcflfries, 
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tii&  defendant  upon  the  distinct  understanding  that  it  was  to  be  absolute  only 
in  the  event  of  the  death  of  the  plaintiff,  held  that  the  defendant  must  be  con- 
sidered as  trustee  of  the  shares  for  the  plaintiff.' 
The  bill  contained  charges  of  fraud,  which  were  neither  supported  nor  repelled 
hj  evidence ;  but,  inasmach  as  the  costs  were  not  increased  by  such  charges, 
held  that  the  costs  of  the  suit  ought  not  to  be  affected  thereby.' 

The  question  inyolved  in  this  appeal  was,  whether  the  defend- 
ant William  Willott,  into  whose  name  certain  shares  in  a  public 
company  had  been  transferred  by  the. plaintiff,  was  to  be  regarded 
as  the  beneficial  owner  or  trustee  of  such  shares  under  the  follow- 
ing circumstances.  The  transfer  had  been  made  by  the  plaintiff 
when  in  a  state  of  extreme  sickness,  but  having  survived  that  sick- 
ness, and  subsequently  become  lunatic,  the  present  suit  was  in- 
stituted by  him  and  his  committee,  for  th^  purpose  of  having  it 
declared  that  the  defendant  was  such  trustee,  and  for  a  retransfer 
of  the  shares.  By  a  decree  of  the  late  Vice-Chancellor  Wigram 
(the  plaintiff  having  declined  an  issue),  the  defendant  was  in 
effect  allowed  to  retain  the  shares  as  owner. 

The  facts  of  the  case  are  so  fully  set  forth  in  the  judgment  of 
the  Lord  Chancellor,  that  the  above  summary  will  be  found  suffi- 
cient to  introdiAe  the  arguments  of  counsel. 

Mr.  J^  Parker y  Mr,  W.  Page  Woody  and  Mr.  Glasse^  for 
the  plaintiff  in  support  of  the  appeal,  submitted  that  *the  *  665 
gift  by  the  plaintiff  was  analogous  to  that  of  a  donatio  mor- 
tis eausdy  and  that  recovery  from  the' illness  during  which  the  gift 
was  made  was  ^so  facto  a  revocation :  &a/rdner  v.  Parker ;  (a) 
that  the  gift  of  a  mortgage  deed  was  clearly  the  subject  of  a  dona- 
tio mortis  causd :  Duffield  v.  Elwes;  (ft)  and  that  although  it 
might  be  contended  that  in  the  present  instance  the  execution  of 
the  transfer  deed  of  the  shares  altered  the  case,  yet,  having  been 
executed  after  the  delivery  of  the  shares,  it  would  constitute  the 
transferee  a  trustee  for  the  plaintiff.  They  also  submitted  that 
the  defendant  had  exerted  undue  influence  over  the  plaintiff,  and 

4  Grattan,  472;  Meach  o.  Meach,  24  Yt.  591;   Bradley  o.  Hunt,  5  Gill  &  J. 

54;  Duffield  o.  Elwes,  1  Bligh,  N.  S.  497,  530,  534;  Pennington  o.  Gittings,  2 

Gill  &  J.  208. 

(a)  3  Madd.  184.  (h)  1  S.  &  S.  239. ' 

>  See  1  Story  Eq.  Jur.  §§  607  a,  607  e,  and  note ;  Duffield  o.  Elwes,  1  Bligh, 

N.  S.  533. 

*  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1399. 
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commented  upon  the  fiict  of  his  haring  abstained  from  calling  in 
the  plaintiff's  solicitor ;  uid  referred  to  the  cases  of  Huguenin  v. 
Basely^  (o)  BvikUy  v.  Wilfordj  (6)  Dent  v.  Bennett^  (c)  Bridg- 
mom  V.  Greeny  (d)  Gibson  v.  Jeyes,  (e)  Griffiths  v.  Robins,  (jg) 

Mr,  RoUj  Mr.Hale,  and  Mr.  Selwyn  eontended,  that  the  trans- 
action having  been  completed,  the  Court  would  give  it  effect, 
though  not  as  a  donatio  mortis  causd :  Edwards  y.  Jones  ;  (K)  that 
the  cases  as  to  undue  influence  were  inapplicable,  inasmuch  as 
there  was  nothing  in  the  shape  of  a  fiduciary  relationship  existing 
between  the  plaintiff  and  defendant,  but  only  that  of  an  intimate 
friendship ;  and  that  the  plaintiff  ought  to  have  accepted  the  issue 
offered  by  the  Vice-Chancellor.    Hunter  v.  Atkins,  (i)    They  cited 

and  commented  upon  the  following  authorities :  Middleton 
*  666  V.  *  Sherborne  J  (k)  Harris  v.   JVemenAecre,  (f)  Pratt  v. 

Barker,  (m) 

Mr.  J.  Parker  J  in  reply,  in  reference  to  the  plaintiff  haying 
declined  the  issue,  said,  that  in  a  similar  case  Lord  Eldon  had 
observed,  that  it  would  be  impossible  to  mark  the  shades  of  inca- 
pacity of  a  person  situated  as  the  plaintiff  by  any  ^ssible  indorse- 
ment on  the  postea.     Welles  v.  Middleton,  (n) 

1852.    Febnuu7  26. 

The  Lord  Chanoellob.  —  This  is  an  appeal  from  a  decree 
of  the  Vice-Chancellor  Wioram,  whereby  the  defendant  William 
Willott  was  allowed  to  retain  eighly-five  shares  in  the  East  Lon- 
don Waterworks  Company,  which  had  been  transferred  into  his 
name  by  the  plaintiff  Charles  Harrison  Staniland,  under  the  cir- 
cumstances which  I  shall  hereafter  state. 

The  bill,  which  was  filed  by  the  plaintiff  by  Matthew  Howitt  his 
committee,  the  plaintiff  being  a  lunatic,  prayed,  that  it  might  be 
declared  that  the  transfer  of  the  eighty-five  shares  in  the  East 
London  Waterworks  Company  was  improperly  obtained  by  the 

(a)  13  Yes.  105.  (h)  2  CI.  &  Yin.  102. 

(c)  7  Sim.  589 ;  S.  C,  4  M.  &  C.  269. 

Id)  2  Ve».  627.  (k)  4  Y.  &  C.  858. 

(«)  6  Ves.  266.  (T)   15  Ves.  84. 

Ig)  3  Madd.  191.  (m)  1  Sim.  1. 

(h)  1  M.  &  C.  226.  (n)  1  Cox,  112.    See  p.  121. 

(i)  3  M.  &  K.  113. 
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defendant  from  the  plaintiff,  and  that  the  defendant  was  a  trustee 
of  the  shares  for  the  plaintiff,  and  that  the  defendant  might  be 
decreed  to  transfer  to  the  plaintiff  the  shares  with  all  arrears  of 
interest  thereon  due,  and  unreceived  at  the  time  of  such  transfer ; 
and  that  an  account  might  be  taken  of  the  diyidends  on  the  eighty- 
five  shares,  which  had  been  received  by  the  defendant 
since  the  7th  *  November,  1848 ;  and  that  an  account  *  667 
might  be  taken  of  what  was  produced  by  the  sale  of  thirty 
shares,  part  of  the  eighty-five  shares  sold  by  the  defendant,  and 
also  of  the  present  value  of  the  thirty  shares,  and  of  the  amount 
of  the  dividends  which  would  have  accrued  due  thereon,  since  the 
same  were  so  sold,  if  the  same  had  not  been  disposed  of,  and  also 
of  what  would  have  been  the  present  value  of  thirty  new  shares  in 
the  company,  if  the  same  had  been  allotted  to  the  defendant,  in 
respect  of  the  thirty  original  shares  so  sold  by  him,  and  that  the 
defendant  might  be  decreed  to  pay  the  plaintiff  either  the  amount 
of  the  money  produced  by  the  sale  of  the  thirty  shares  with  inter- 
est thereon  at  51.  per  cent  per  annum,  from  the  day  the  shares 
were  sold,  or  a  sum  of  money  equal  to  the  present  value  of  thirty 
shares,  and  the  dividends  which  would  have  accrued  on  such  thirty 
shares  so  sold,  if  the  same  had  not  been  disposed  of,  as  might  be 
most  for  the  advantage  of  the  plaintiff,  after  making  just  allow- 
ances ;  and  that  the  defendant  might  also  be  decreed  to  pay  to  the 
plaintiff  such  a  smn  of  money  as  might  be  equal  to  the  present 
value  of  thirty  new  shares  in  the  company ;  and  that  an  account 
might  also  be  taken  of  all  payments  bond  fide  made1)y  the  defend- 
ant to  or  on  behalf  of  the  plaintiff,  since  the  7th  November,  1843 ; 
and  that  in  the  mean  time  the  defendant  might  be  restrained  from 
selling  or  disposing  of  or  receiving  the  dividends  now  due  or  to 
become  due  upon  the  shares ;  and  for  a  receiver.  The  decree 
appealed  from  ordered  that,  the  plaintiff  by  his  counsel  declining 
an  issue  to  try  the  validity  of  the  original  transfer  of  the  shares, 
and  the  defendant  submitting  to  pay  the  annuity  of  680/.  to  the 
plaintiff,  it  should  be  referred  to  the  Master  to  take  a  proper 
security  for  the  payment  of  the  annuity. 

*  The  questions  in  the  case  to  which  I  think  it  necessary  *  668 
to  advert  are,  whether  the  shares  in  question  were  trans- 
ferred to  the  defendant  as  a  donatio  mortis  causdj  and  whether, 
the  donor  not  having  died,  the  defendant  has  continued  to  possess 
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those  shares  as  a  trustee  for  the  plaintiff,  and  ought  to  be  decreed 
to  retransfer  them. 

In'Nfoyember,  1846,  the  present  bill  was  filed,  and,  among  other 
allegations  and  charges,  it  is  charged  that  the  transfer  of  the 
shares  in  question  was  improperly  obtained,  and  that  according  to 
the  defendant's  own  showing,  the  object  and  intention  of  the 
plaintiff  touching  the  shares  were  testamentary,  and  ought  to  have 
been  carried  into  effect  by  a  will  or  codicil,  and  that  the  plaintiff 
never  expressed  any  intention  to  transfer  the  shares  by  an  imme- 
diate transfer  so  as  to  make  the  same  the  absolute  property  of  the 
defendant,  or  deprive  the  plaintiff  of  the  shares  in  the  event  of  his 
recovery,  and  the  operation  and  effect  of  the  transfer  were  not 
explained  to  the  plaintiff,  and  he  was  not  in  fact  capable  of  under- 
standing the  same,  and  that,  under  the  circumstances,  a  trust  and 
confidence  were  reposed  in  the  defendant  touching  the  disposal  of 
the  shares,  and  the  defendant  became  and  was  a  trustee  of  such 
shares  for  the  plaintiff,  and  was  bound  to  transfer  the  same  and 
account  for  the  dividends  to  him.  The  bill  further  charged  that  it 
never  was  the  intention  of  the  plaintiff  to  vest  the  shares  in  the 
defendant,  in  the  event  of  the  plaintiff  recovering  from  his  attack, 
and  that  the  payments  made  by  the  defendant  were  not  made,  and 
do  not  appear  to  have  been  made,  on  account  of  any  annuity,  and 
that  the  same  were  in  fact  made  by  the  defendant  as  payments 
on  account  of  the  plaintiff  out  of  money  in  the  defendant's 
*  669  *  hands  received  on  account  of  the  dividends  of  the  shares. 
The  defendant  having  put  in  his  answer,  and  the  cause 
being  at  issue,  evidence  was  given  on  the  part  of  the  plaintiff  and 
the  defendant ;  and  the  cause  came  on  to  be  heard  before  the  Vice- 
Chancellor  Wigbam,  who  made  a  decree  to  the  effect  I  have  before 
mentioned. 

I  have  maturely  considered  the  evidence  in  the  cause,  and  the 
arguments  urged  on  both  sides  at  the  bar,  and  I  am  of  opinion 
that  the  decree  ought  to  be  reversed,  and  that  a  decree  ought  to 
be  made  in  accordance  with  the  prayer  of  the  bill,  except  so  far 
as  it  prays  a  declaration  that  the  transfer  was  improperly  obtained. 

It  is  unnecessary  for  me  to  decide  whether  or  not  the  plaintiff 
was  at  the  time  of  the  transfer  in  a  state  competent  for  such  a 
transaction,  or   whether  the  transfer  obtained  at   such  a  time 
and  under  suoh  circumstances  was  properly  or  improperly  obtained : 
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but  in  reference  to  these  points,  I  think  it  right  to  observe  that  I 
think  the  defendant  has  no  just  reason  to  complain  that  the  trans- 
action has  been  the  subject  of  great  suspicion,  because  the  defend- 
ant knew  who  was  the  plaintiff's  solicitor,  and  the  situation  of  the 
plaintiff  at  the  time  of  the  transfer  was  such,  that  it  could  not  be 
deemed  to  be  a  proper  course  of  conduct  to  obtain  a  transfer  of 
property  of  the  value  of  20,000/.  without  calling  in  that  solicitor  or 
giving  the  plaintiff  the  protection  of  some  other  advice  as  to  the 
real  character  of  the  transaction  besides  that  which  he  appears  to 
have  had. 

When  property  is  obtained  by  way  of  alleged  gift  from 
individuals  who  suppose  themselves  about  to  die,  *  it  is  the  *  670 
duly  of  a  Court  of  Justice  to  watch  the  evidence  of  the 
transaction  most  narrowly :  ^  at  the  same  time  upon  the  evidence 
as  it  stands  in  the  cause,  I  am  not  prepared  to  say  that  the  de- 
fendant was  guilty  of  any  fraud  or  misrepresentation  in  obtaining 
the  transfer  of  the  shares. 

The  substance  and  general  result  of  the  evidence  given  in  the 
cause  is,  that  in  the  year  1843  the  plaintiff  was  possessed  of  eighty- 
five  shares  in  the  East  London  Waterworks  Company ;  and,  on 
the  1st  November,  1843,  was  seized  by  a  fit  of  apoplexy  or  epilepsy 
so  severe  that  he  was  in  extreme  danger  of  death.  He  could  not 
be  removed  from  the  sitting-room  in  which  he  was  attacked,  and 
was  put  to  bed  on  the  floor,  where  he  remained  some  days  in  a 
serious  state  of  illness.  The  medical  attendant  had  desired  the 
servant  to  send  for  the  plaintiff's  friends :  he  does  not,  however, 
appear  to  have  had  many  friends,  and  none  who  visited  him.  The 
defendant  was  a  second  cousin,  and  the  servants  sent  for  him,  and 
he  immediately  came  and  continued  to  tisit  the  plaintiff' almost 
daily  until  the  4th  November.  On  that  day  the  plaintiff  told  him 
he  did  not  think  he  should  get  better,  and  that  he  wished  to  give 
the  defendant  more  than  he  had  already  bequeathed  to  him,  and 
that  he  wished  to  give  him  the  shares  he  had  in  the  East  London 
Waterworks  Company,  and  requested  him  to  attend  to  his  funeral, 
and  then  gave  the  defendant  his  watch  to  wear  for  his  sake,  and 
also  took  two  mourning  rings  from  his  purse  and  gave  them  to  him. 

On  the  6th  November  the  defendant  gave  directions  at  the  ofSce 
of  the  East  London  Waterworks  Company,  that  a  transfer  of  the 

>  See  Delmotte  o.  Taylor,  1  Bedf.  (N.  Y.  Sur.)  417 ;  Wesl^rlo  v.  De  Witt, 
86  Barb.  (N.  Y.)  216. 
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eighty^five  shares  might  be  prepared  to  himself.    On  the  same  day, 
the  defendant  called  on  the  plaintiff  in  company  with  a 

*  671    friend  of  his,  *  a  Mr.  Walker,  who  does  not  appear  to  hlive 

visited  the  plaintiff  before;  and  Mr.  Walker  then  (accord* 
ing  to  the  evidence)  told  the  plaintiff  that  the  defendant  had  in*- 
formed  him  that  he  (the  plaintiff)  intended  to  give  to  the  defend* 
ant  his  shares  in  the  East  London  Waterworks  Company ;  and 
being  asked  if  it  was  his  wish  to  give  the  shares  to  the  defendant, 
the  plaintiff  said  that  it  was,  adding  that  the  defendant  was  a  fine 
fellow,  and  he  had  a  great  regard  for  him. 

On  the  evening  of  the  same  day,  the  secretary  of  the  company, 
in  consequence  of  the  transfer  not  having  been  ordered  by  the 
plaintiff  himself  or  through  a  broker,  called  at  the  plaintiff's  house, 
and,  upon  stating  that  he  desired  to  see  him  on  particular  busi- 
ness, was  admitted  to  his  room,  where  he  was  in  bed  upon  the 
floor,  and  told  him  that  a  transfer  of  the  shares  had  been  ordered, 
and  asked  him  if  it  was  all  right,  or  words  to  that  or  the  like 
effect,  whereupon  the  secretary  left  the  transfer  with  tiie  plaintiff. 
On  the  following  day  the  defendant,  accompanied  by  Mr.  Walker, 
called  upon  the  plaintiff,  and  Mr.  Walker  handed  the  transfer  to 
the  plaintiff  as  he  lay  in  bed,  who  signed  it.  Mr.  Walker  attested 
it,  and  in  his  evidence  states  that  the  plaintiff  said  to  him,  ^'  don't 
you  think  I  have  behaved  liberally  to  William,"  meaning  the  de- 
fendant. The  plaintiff  continued  confined  to  his  bed  in  the  room 
where  he  had  been  seized  by  the  fit,  under  very  severe  remedies^ 
his  head  resting  upon  a  bag  of  ice  when  he  executed  the  transfer 
of  the  shares.  On  the  28d  October,  1838,  the  plaintiff  made  his 
will,  whereby  he  gave  the  defendant  and  the  defendant's  brother 
10,0007.  each,  and  the  residue  he  gave  to  his  own  brother  Hugh 
William  Staniland,  who  died  in  the  year  1841.    Evidence  has 

been  given,  that,  in  speaking  of  these  shares,  the  plaintiff 

*  672    has  been  heard  to  say  that  *  he  would  not  sell  them  to  any 

one,  but  that  he  intended  to  give  them  away. 
The  plaintiff's  brother  Hugh  William  Staniland  having  died, 
the  children  of  Matthew  Howitt,  who  were  his  nephews  and  nieces, 
thereby  became  his    nearest  relations:   the  defendant  was  his 
second  cousin.    Evidence  is  given  to  prove  that  the  plaintiff  had 
a  great  dislike  to  Matthew  Howitt  and  his  children,  and  that  he 
professed  a  great  regard  for  the  defendant. 
The  testator  was  confined  to  his  house  for  three  or  four  weeks 
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• 

after  the  attack.  At  ibe  end  of  Norember  or  beginning  of  Decem- 
ber, the  plaintiff  recovered  sufficiently  to  go  abroad,  and  for  a  short 
time  after  this  period,  ap  to  the  time  of  the  commission  of  lunacy 
issuing,  the  plaintiff  was  perfecUj  competent  to  the  management 
of  his  afihirs.  But,  unfortunately,  here  again  there  is  no  evidence 
as  to  what  took  place,  between  the  plaintiff  and  defendant  after 
tiie  plaintiff's  recovery,  but  the  defendant's  own  statement. 

The  account  the  defendant  gives  of  the  subsequent  transactions 
is,  tiliat  at  the  end  of  November,  or  in  the  beginning  of  December, 
the  plaintiff  called  on  him,  and  that  the  defendant  then  returned 
the  watch  to  the  plaintiff,  and  proposed  to  transfer  the  shares ; 
that  the  plaintiff  received  the  watch,  but  refused  to  have  the  shares 
retransferred,  stating  as  his  reason  that  he  might  have  another 
attack,  and  if  he  had,  he  might  not  be  able  to  return  them  to  tlie 
defendant,  and  that  he  shoidd  be  quite  satisfied  if  the  defendant 
allowed  him  6802.  per  annum  during  his  life,  that  sum  being  the 
amount  of  dividends  upon  the  shares ;  that  the  defendant  agreed 
to  pay  the  plaintiff  an  annuity  of  that  amount ;  that  such 
agreement  was  merely  *  verbal ;  that  no  annuity  was  other-  *  673 
wise  granted,  nor  was  ever  secured  or  evidenced  by  any 
written  instrument  or  memorandum,  and  that  no  third  person 
was  present  at  the  time  when  it  is  alleged  to  have  been  made  ; 
that  tiie  shares  remained  in  the  defendant's  name,  and  that  he 
afterwards  sold  a  part  of  them;  that  during  the  interval  that 
occurred  between  the  transfer  of  the  shares  and  the  issuing  of  the 
commission  the  defendant  paid  most  of  the  current  expenses  of  the 
plaintiff,  and  made  to  him  various  small  advances,  and  upon  two  or 
three  occasions  invested  money  in  tiie  purchase  of  stock  in  the 
plaintiff's  name,  but  that  no  account  was  ever  rendered  by  the 
defendant,  or  settled  between  him.  and  the  plaintiff,  and  that  the 
payments  made  by  the  defendant  on  account  of  the  plaintiff 
amounted  to  13892.  5s.  4(2.,  and  that  the  defendant  invested  the 
sum  of  500Z.  195.  6d.  in  the  plaintiff's  name  in  bank  stock. 

The  regard  which  the  plaintiff  undoubtedly  had  for  the  defend- 
ant,  and  the  disposition  which  he  made  by  his  will  in  favour 
of  the  defendant,  and  the  subsequent  death  of  the  residuary  legatee, 
and  the  exclusion  of  the  Hewitts  from  the  will,  and  the  dislike 
which  the  plaintiff  seems  to  have  had  for  them,  all  tend  to  raise 
the  presumption  that  the  testator  was  extremely  likely  to  exercise 
his  generosity  in  the  defendant's  favour;   at  the  same  time  he 
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appears  to  have  been  a  man  attached  to  money,  and  the  shares  in 
question  constituted  one-half  of  his  fortune. 

Conceding,  however,  that  the  plaintiff  was  in  a  fit  state  to  enter 

into  the  transaction,  conceding  that  the  gift  of  so  large  a  property 

from  a  man  in  such  a  deplorable  condition  without  any  legal 

*  674    adviser  or  friend  *  to  consult  with  beforehand  watr  not  im- 

properly obtained,  conceding  that  it  was  the  intention  of 
the  plaintiff  to  transfer  the  shares  to  the  defendant,  conceding  that 
it  was  an  unimpeachable  beneficial  gift  to  him,  still  the  question 
remains  to  be  considered,  what  was  the  real  legal  character  of  the 
gift,  whether  it  was  an  absolute  gift  inter  vivos,  or  a  gift  of  the 
character  of  a  donatio  mortis  causd,  and  therefore  avoided  by 
the  recovery  of  the  donor. 

A  question  might  arise,  whether  this  transaction  would  have 
been  a  valid  donatio  mortis  causdj  if  the  illness  during  which  it 
was  made  had  proved  fatal;  and  I  propose  to  consider:  first, 
whether  the  transfer  of  the  shares  constituted  a  dan^Uio  mortis 
causd  ;  and,  secondly,  if  it  did,  whether  the  legal  character  of  the 
transaction  was  afterwards  altered  by  contract  between  the  parties. 

With  regard  to  what  constitutes  a  donatio  mortis  causd,  the 
definition  by  Justinian  in  his  Institutes,  is  thus  stated :  "  Mortis 
caus&  donatio  est,  quad  propter  mortis  fit  suspicionem :  cum  quis 
ita  donat,  ut,  si  quid  humanitus  ei  contigisset,  haberet  is  qui 
accepit :  sin  autem  supervixisset  is,  qui  donavit,  reciperet ;  vel  si 
eum  donationis  psenituisset,  aut  prior  decesserit  is,  cui  donatum 
sit."    Just.  lib.  ii.  tit.  7,  §  1. 

Swinburne  referring  to  the  Digest,  lib.  xzxix.  tit.  6,  notices 
three  kinds  of  donatio  mortis  eausd :  first,  where  a  person  not  terri- 
fied by  the  apprehension  of  any  present  peril,  but  moved  by  tiie 
general  consideration  of  man's  mortality,  makes  a  gift ;  secondly, 
where  a  person,  moved  by  imminent  danger,  gives  in  such  a  man- 
ner that  the  subject  is  immediately  made  his  to  whom  it  is 

*  676    given ;  and,  thirdly,  where  a  person   *  being  in  peril  of 

death,  gives  something,  yet  not  so  that  it  should  be  presently 
his  who  received  it,  but  in  case  only  the  giver  die.  These  defini- 
tions will  also  be  found  stated  by  Mr.  Boper  in  his  treatise  on  the 
Law  of  Legacies,  Yol.  I.  page  2 ;  he  there  says :  ''  It  appears 
that  the  third  alone  is  the  proper  donation  mortis  causd  the  other 
two  being  nothing  more  than  pure  irrevocable  gifts  inter  vivos. 
This  also  is  apparent  from  the  definition  of  a  donation  mortis 
[620] 


STANILAND.t;.  WILLOTT.  •  675 

causd  giyen  by.  Justinian  after  the  contest  which  prevailed  upon 
the  subject  had  subsided."  Remarks  to  the  same  effect  were  made 
by  Lord  Loughborough  in  Tait  y.  HUbert.  (a) 

With  respect  to  the  condition  contained  in  Justinian's  definition 
"  sin  autem  supervixisset  is  qui  donavit  reciperet,"  it  is  not  neces- 
sary that  this  should  be  expressed.  In  Q-ardner  v.  Parker  j  (j&)  Sir 
John  Leach  said :  "  The  doubt  here  is  that  the  donor  has  not  ex- 
pressed that  the  bond  was  to  be  returned  if  he  recovered:  This 
bond  was  givein  in  the  extremity  of  sickness,  and  in  contemplation 
of  death  ;  and  it  is  to  be  inferred,  that  it  was  the  intention  of  the 
donor  that  it  should  be  held  as  a  gift  only  in  case  of  his  death.  If 
a  gift  is  made  in  expectation  of  death,  there  is  an  implied  condi- 
tion that  it  is  to  be  held  only  in  the  event  of  death."  ^ 

As  to  a  gift  biding  made  by  an  actual  transfer  in  such  a  way  as 
to  pass  the  complete  legal  interest  as  much  as  if  a  purely  irrevoca- 
ble gift  inter  vivos  had  been  intended,  I  would  observe  that  the 
plaintiff  may  have  thought  that  an  actual  transfer  was  necessary  to. 
the  completeness  of  the  donatio  mortis  causd  ;  and,  indeed 
*  so  far  from  this  being  a  reason  against  construing  the  gift  *  676 
to  be  a  donatio  mortis  causd,  it  was  at  one  time  thought 
that  a  complete  legal  title  was  necessary  to  the  perfection  of  such 
a  gift.  In  Duffield  v.'  Elwes,  (c)  Sir  John  Leach  held,  that  where 
delivery  will  not  execute  a  complete  gift  inter  vivos,  it  cannot  create 
a  donatio  mortis  causd,  because  it  will  not  prevent  property  from 
vesting  in  the  executor  ;  and,  as  a  Court  of  Equity  will  not  inter 
vivos  compel  a  party  to  complete  his  gift,  so  it  will  not  compel  the 
executor  to  complete  the  gift  of  his  testator.  This  decision  was 
overruled  by  the  House  of  Lords ;  Lord  Eldon  on  that  occasion 
remarking,  that,  '^  in  a  case  where  a  donatio  mortis  causd  has  been 
carried  into  effect  by  a  Court  of  Equity,  that  Court  of  Equity 
has  not  considered  the  interest  as  vested  by  the  gift,  but  that  the 
interest  is  so  vested  in  the  donee,  that  that  donee  has  a  right  to 
call  on  a  Court  of  Equity,  and,  as  to  the  personal  estate,  to  compel 
the  executor  to  carry  into  effect  the  intention  manifested  by  the 
person  he  represents."  (d) 

But  it  has.  never  been  held,  that,  because  the  act  of  delivery  is 
such  as  would  in  the  case  of  a  gift  inter  vivos,  confer  a  complete 

(a)  2  Ves.  Jr.  111.  (c)  1  S.  &  S.  239. 

(6)  3  Madd.  186.  (d)  1  Bligb,  N.  S.  634. 

>  See  Tate  v.  Leithead»  Kay,  668 ;  Ogilvie  v.  Ogilvie,  1  Bradf.  Snr.  356. 
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legal  title,  the  gift  cannot  be  a  donatio  mortis  causd.  The  act  of 
delivery,  or  that  which  is  equivalent  thereto,  is  one  thing,  and  the 
gift  partly  made  thereby  is  another  thing,  and,  when  Lord  Cottbn- 
HAM  in  Edwards  v.  JoneSy  (a)  said  ^^  a  donatio  mortis  causd  leaves 
the  whole  title  in  the  donor,  unless  the  event  occurs  which  is  to 
divest  him,"  he  was  speaking  of  the  gift  itself,  and  not  of  the  mere 
act  of  delivery,  or  that  which  is  equivalent  thereto ;  and 

*  677    *  his  decision  is  not  at  all  at  variance  with  that  to  which  I 

have  -come  in  the  present  case.  He  expresses  himself  in 
these  terms  :  ^^  Here  is  an  instrument  purporting  to  be  a  regular 
assignment,  exactly  in  the  same  form  as  where  the  purpose  is 
absolutely  and  at  once  to  pass  the  whole  interest  jn  the  subject- 
matter.  A  party  making  a  donatio  m^ortis  causd  does  not  part 
with  the  whole  interest,  save  only  in  a  certain  event ;  and  it  is  of 
the  essence  of  such  a  gift  that  it  shall  not  otherwise  take  effect. 
A  donatio  mortis  causd  leaves  the  whole  title  in  the  donor,  un- 
less the  event  occurs  which  is  to  divest  him.  Here,  however,  there 
is  an  actual  assignment  by  which  the  donor  Mrs.  Custance  transfers 
all  her  right,  title,  and  interest  in  the  subject  to  her  niece."  .  .  . 
''  There  is  also  a  defect  of  evidence  to  show  that  at  the  time  at 
which  the  transaction  took  place  Mrs.  Custance  was  in  such  a  state 
of  illness  or  expectation  of  death  as  would  Warrant  a  supposition 
that  the  gift  was  made  in  contemplation  of  that  event." 

Having  stated  the  authorities  by  which  the  character  of  the  gift 
must  be  decided,  that  is  whether  the  legal  result  is  that  of  a  donor 
tio  mortis  causd,  I  will  consider  what  in  my  judgment  is  the  correct 
judicial  inference,  from  the  evidence  in  the  cause,  of  the  plaintiff's 
intention  in  relation  to  the  gift. 

The  evidence  shows  that  the  plaintiff  at  the  time  of  the  transfer 
was  in  a  dangerous  state,  and  the  defendant's  statements  establish 
that  at  the  very  moment  of  the  gift  he  thought  that  he  was  about 
to  die,  and  that  he  stated  he  should  not  recover  from  his  illness. 
He  delivered  his  will  to  the  defendant,  and  told  him  to  take  care 
of  it,  as,  in  the  event  of  his  death  he  feared  the  Hewitts  might 
come  and  remove  it.     The  plaintiff  also  said  he  wished  to 

*  678    do  more  for  the  defendant  than  he  had  *  done  by  his  will ; 

he  also  gave  the  defendant  his  watch,  desiring  him  to  wear 
it  for  his  sake,  and  likewise  the  mourning-rings  which  he  used  on 

(a)  1M.&  0.235. 
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his  purae ;  and  requested  him  to  attend  to  his  funeral,  desiring 
that  it  might  be  respectable,  but  not  ostentatious. 

Such  was  the  communication  between  the  plaintiff  and  defendant 
which  accompanied  the  gift ;  and  considering  that  a  watch  is  an 
article  for  which  men  have  occasion  during  their  lives,  and  that 
there  was  a  gift  of  it,  accompanied  with  directions  as  to  the  con- 
duct of  his  funeral,  and  with  the  delivery  of  the  will,  and  mourn- 
ing-rings off  his  purse,  attended  with  a  statement  from  the  party 
that  he  should  not  recover  from  his  illness,  I  think  that  the  result 
of  this  evidence  proves  that  the  gift  was  made  under  the  impres- 
sion, and  in  contemplation  on  the  part  of  the  donor,  that  he  was 
about  to  die.  I  also  think  that  the  undisputed  fact  that  the  plain- 
tiff was  a  frugal,  if  not  a  penurious,  man,  much  interested  in  his 
property,  is  not  *to  be  disregarded  in  estimating  his  motives  and 
intentions  at  the  time  of  the  gift. 

The  evidence,  however,  does  not  rest  here.  The  facts  which 
took  place  after  the  recovery  I  deem  to  be  very  important  in  sup- 
port of  the  inference  which  seems  to  me  to  result  from  the  facts 
which  occurred  at  the  time  of  the  gift.  The  defendant  returned 
the  watch,  and  professes  not  only  to  have  been  willing,  but  to  have 
voluntarily  proposed  to  retransfer  the  shares.  Whether  he  returned 
the  mourning-rings,  or  whether  the  plaintiff  from  that  time  used 
his  purse  without  those  accompaniments,  does  not  appear ;  I  infer 
that  the  rings  had  been  used  as  slides  for  the  purse. 

It  seems  to  me  that  if  the  defendant's  inference  *  from  *  679 
what  had  passed  at  the  time  of  the  gift  had  been  that  the 
plaintiff  intended  an  absolute  gift  inter  vivos,  that  was  no  reason 
for  his  actually  returning  the  watch  and  proposing  to  retransfer  the 
shares.  I  can  draw  no  inference  from  the  facts,  but  that  the  de- 
fendant received  the  gift  upon  the  distinct  understanding  that  it 
was  to  be  absolute  only  in  the  event  of  death.  The  reason  which 
the  defendant  states  that  the  plaintiff  gave  why  the  shares  should 
not  be  retransferred,  appears  to  be  also  consistent  with  this  view, 
and  shows  that  the  plaintiff  intended  to  reserve  the  beneficial  in- 
terest during  his  life.  The  reason  the  defendant  states  to  have 
been  given  was  not  that  the  plaintiff  intended  the  gift  to  be  abso- 
lute, but  that  the  plaintiff  might  be  attacked  by  another  fit,  which 
might  prevent  liim  from  again  giving  the  shares  to  the  defendant ; 
which  seems  to  me  to  have  imported  that  the  shares  were  suffered 
to  remaui  in  the  defendant's  name  for  the  same  reason  for  which 
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they  had  been  originally  transferred ;  that  is,  to  secure  them  to  the 
defendant  in  the  event  of  the  plaintiff's  death. 

It  does  not  escape  me  that  the  plaintiff  might  have  accepted  a 
retransfer  of  the  shares,  and  secured  them  to  the  defendant  at  his 
death  by  altering  his  will ;  but  that  would  have  occasioned  some 
expense,  and  would  have  subjected  the  defendant  to  the  legacy  diuty 
on  the  shares,  circumstances  which,  from  the  character  ascribed 
to  the  plaintiff,  I  think  may  be  reasonably  presumed  to  have  oper- 
ated with  him  in  not  taking  the  retransfer ;  but  from  this  fact  it  is 
quite  clear  that  the  plaintiff  did  not  intend  that  the  defendant 
should  derive,  nor  did  the  defendant  expect  to  derive,  any  profit 
from  the  shares  during  the  plaintiff's  life,  as  will  also  appear  from 
the  circumstances  to  which  I  shall  advert  in  considering  the  second 

question. 
*  680  *  I,  therefore,  feel  bound  to  declare  that  the  original  trans- 
action constituted  a  donatio  mortis  ca/usdj  and  that  the  shares, 
after  the  plaintiff's  recovery  from  the  illness  during^  which  the  gift 
was  made,  were  held  by  the  defendant  as  a  trustee  for  tiie 
plaintiff. 

The 'next  question  is,  whether  the  nature  and  character  of  the 
plaintiff's  interest  and  title  in  and  to  the  shares  was  altered  by 
any  contract  between  the  plaintiff  and  the  defendant  after  the 
plaintiff's  recovery. 

The  defendant's  case  seems  to  consist  of  two  distinct  and  not 
very  consistent  parts :  first,  that  the  testator  made  a  perfect  and 
absolute  gift  of  the  shares  in  November;  and,  secondly,  that  at  all 
events  the  shares  became  the  absolute  property  of  the  defendant, 
in  consideration  of  a  contract  to  pay  to  the  plaintiff  an  annuity  of 
680/.,  which  was  the  amount  of  the  anni^al  dividends  which  had 
been  paid  upon  the  shares.  The  alleged  agreement  oi)  the  part  of 
the  plaintiff  to  accept  this  annuity  as  a  consideration  for  the  shares, 
and  the  fact  that  the  payments  afterwards  made  by  the  defendant 
had  any  relation  to  such  an  annuity,  rest  wholly  on  the  bare 
allegation  of  the  defendant  himself.  The  payments  that  were 
made  might  have  been  made  on  account  of  such  an  annuity  ;  but 
there  is  no  proof  whatever  that  they  were  made  on  that  account. 
There  is  no  proof  whatever  that  they  were  not  made  on  account  of 
the  dividends.  Indeed,  as  the  alleged  annuity  is  admitted  not  to 
have  been  secured  in  any  way,  or  evidenced  even  by  any  memoran- 
dtmi,  it  is  only  reasonable  to  refer  the  payments  to  the  dividends 
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on  the  shares  considered  as  vested  in  the  defendant  as  a  trustee 
for  the  plaintiff  after  his  recovery,  rather  than  to  an  annuity 
which  is  not  only  unsecured,  but  was  *not  evidenced  in    *681 
writing  at  all,  or  even  capable  of  being  proved  by  testimony. 

It  is  contrary  to  experience  that  a  man  will  part  with  a  very 
large  proportion,  and  indeed  with  half  of  his  fortune  as  this 
appears  to  have  been,  in  consideration  of  an  annuity,  when 
he  not  only  had  no  security  for  the  annuity,  but  was  even  without 
the  means,  in  the  event  of  the  grantor's  death,  insolvency,  or  bank- 
ruptcy, or  insanity,  or  denial  of  the  contract,  of  proving  that  any 
agreement  was  ever  entered  into  for  the  payment  of  it.  But  be 
this  as  it  may,  it  is  sufficient  to  say,  that  there  is  no  evidence 
whatever  of  the  alleged  agreement  or  imderstanding  to  relinquish 
the  shares  in  consideration  of  an  annuity,  or  that  the  payments 
made  w^re  so  made  on  account  of  such  annuity,  and  not  on 
accoimt  of  the  dividends  on  the  shares.  Neither  is  there  any 
evidence  whatjever  of  any  confirmation  of  the  gift,  so  as  to  con- 
vert it  into,  or  give  it  the  eflFect  of,  an  absolute  irrevocable  gift 
inter  vivos. 

One  witness  states  that  the  plaintiff  soon  after  his  recovery 
stated  that  he  was  going  to  receive  his  dividends  on  the  shares, 
from  which  it  would  appear  that  he  still  regarded  them  as  his  own, 
and  the  defendant  merely  as  trustee  for  him  ;  but  I  do  not  consider 
her  statement  to  be  receivable  in  evidence,  and,  therefore,  in  no 
respect  act  upon  it.  The  possibility  of  a  misapprehension,  in  the 
effect  of  expressions  which  were  likely  to  have  occurred  upon  the 
the  occasion  referred  to,  is  very  obvious. 

A  consent  on  ttie  part  of  the  plaintiff  that  the  defendant  should 
retain  the  shares  in  his  name,  but  pay  over  the  amount  of  the 
dividends  received  upon  them,  or  an  annual  sum  equal  to 
that  amount,  very  much  *  resembles  the  payment  of  an  *  682 
annuity,  and  a  very  slight  alteration  in  the  form  of  expres- 
sion would  make  a  material  difference  in  the  effect ;  but,  taking 
the  whole  of  the  defendant's  statement  into  consideration  in  con- 
nection- with  the  other  facts  of  the  case,  I  do  not  think  there  is 
any  ground  for  holding  that  the  trust  under  which  the  defendant 
held  the  shares  after  the  plaintiff's  recovery  has  been  at  all  affected 
or  varied  by  any  subsequent  contract. 

The  result  consequently  in  my  judgment  is,  that  the  defendant 
continued  to  hold  the  shares  as  trustee  for  the  plaintiff  up  to  the 
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time  of  filing  the  bill,  and,  as  such,  that  he  must  be  decreed  to 
retransfer  such  shares,  and  to  account  upon  the  footing  of  his 
having  held  them  as  such  trustee.  The  decree  of  the  Vice-Chan- 
cellor  must  therefore  be  reversed,  and  the  defendant  must  be 
ordered  to  account. 

Mr.  RoU  submitted  that,  inasmuch  as  the  bill  contained  charges 
of  fraud  which  were  not  substantiated,  the  plaintiff  ought  not 
to  have  the  costs. 

The  Lobd  Chancellor  however  said  that  he  did  not  see  that 
the  costs  had  been  increased  by  such  charges,  and,  no  evidence 
having  been  adduced  either  by  the  plaintiff  to  support  them  or  by 
the  defendant  to  repel  them,  he  did  not  think  that  the  costs  of  the 
suit  ought  to  be  affected  thereby. 


♦  683  .  ♦  HUGHES  v.  WHiLIAMS. 

1850.    December  2,  8.     1852.    Febraary  26. 

A.  B.  being  seised  in  fee  of  four  estates,  mortgaged  two  of  tbem,  and  subse- 
quently settled  the  mortgaged  estates  and  one  of  the  others  on  himself  for 
Hfe,  with  remainder  to  his  son  in  tail,  and  covenanted  against  incumbrances ; 
but  the  settlement  did  not  recite  tiiat  there  were  any  incumbrances.  He 
afterwards  mortgaged  the  fourth  estate  and  took  the  benefit  of  the  Insolvent 
Debtors  Act.  After  this,  a  creditor  on  certain  bills  of  exchange  became  a 
registered  judgment  creditor,  and  then  filed  a  bill  against  the  tenant  in  tail, 
and  the  assignee  under  the  insolvency,  and  the  other  incumbrancers  praying 
a  sale  in  satisfaction  of  the  judgment  debt  and  what  might  be  paid  by  the 
plaintiff  in  discharge  of  prior  incumbrances,  subject  to  the  estate  and  interest 
of  the  tenant  in  tail  nnder  the  settlement :  Hdd,  reversing  a  decree  of  fore- 
closure against  the  tenant  in  tail,  that  the  settled  estates  must  be  regarded 
as  exonerated  from  incumbrances  as  between  A.  B.  the  settlor  and  the  tenant 
in  tail,  and  that  the  plaintiff  was  subject  to  the  same  equities  as  the  settlor ; 
and  that  as  the  judgment  debt  was  itself  subsequent  to  the  settlement,  the 
tenant  in  tail  could  not  be  affected  by  the  judgment. 

Among  other  incumbrances  on  the  estates  in  question,  was  a  legacy  of  8001. 
subject  to  the  payment  of  which  the  estates  had  been  devised  to  A.  B. ;  the 
testator^s  death  took  place  in  1810,  and  the  bill  was  filed  in  1843,  at  which 
time  the  legacy  and  the  arrears  of  interest  thereon  remained  unpaid :  ffddf 
that  the  arrears  of  interest  on  such  legacy  could  only  be  recovered  from 
within  six  years  firom  the  filing  of  the  bill. 
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This  was  an  appeal,  by  the  defendant  Edward  Bichard  Rees,  the 
tenant  in  tail  under  a  settlement,  against  a  decree  of  the  late  Yice- 
Ghancellor  Wiosah  directing  a  foreclosure  under  t£e  following 
circumstances.  The  bill  was  filed  by  a  judgment  creditor  and 
equitable  mortgagee  of  Edward  Bees  the  settlor,  who  had  become 
insolvent,  to  redeem  prior  incumbrances.  The  tenancy  in  tail  was 
created  by  Edward  Bees  under  a  settlement  previously  to  the  judg- 
ment  debt.  The  decree  was  also  appealed  against  upon  the  groimd 
that  one  of  the  incumbrancers,  who  was  a  legatee  under  the 
will  of  the  settlor's  father,  had  been  allowed  interest  for  a  greater 
number  of  years  than  was  allowable  under  the  Statute  of  Limi- 
tations. 

In  the  year  1810,  Edward  Bees,  the  father  of  Edward  Bees  the 
settlor,  devised  his  real  property  to  his  son  Edward  Bees,  in  fee, 
subject  to  the  payment  of  certain  legacies,  among  which 
was  a  legacy  of  800/.  to  the  *  defendant  Catherine  Bees,  *  684 
which  had  not  been  paid  at  the  date  of  the  filing  of  the  bill. 
The  testator  died  in  the  same  year :  his  real  property  consisted  of 
four  estates  called  Tycanol,  Foesfack,  Fanthowell,  and  Oaerdalen. 

In  1818,  Edward  Bees,  the  son,  mortgaged  Tycanol  and  €aerdar 
len  to  B.  B.  Williams ;  and  in  1822,  made  a  settlement  on  his 
marriage  of  all  the  estates  but  Foesfack.  Under  this  settlement 
he  took  an  estate  for  life,  and  the  appellant  Edward  Bichard  Bees 
an  estate  tail  in  remainder;  and  Edward  Bees  the  son  thereby 
covenanted  against  incumbrances  made  by  himself  or  any  of  his 
ancestors:  the  settlement  did  not  recite  that  there  were  any 
incumbrances  on  the  estate. 

In  the  year  1823,  Edward  Bees  the  son  granted  a  mining  lease  to 
one  Thorpe  of  certain  collieries  under  the  Tycanol  estate ;  and  in 
1836,  mortgaged  Foesfack  to  Henry  Lawrence. 

In  1843,  Elizabeth  Hughes,  as  the  personal  representative  of 
David  Hughes,  to  whom  Edward  Bees  the  son  was  indebted  on  ^ 
certain  bills  of  exchange,  became  a  registered  judgment  creditor 
of  Edward  Bees  the  son,  and  the  latter  deposited  Thorpe's  lease 
with  Elizabeth  Hughes,  and  agreed  to  grant  a  legal  mortgage  of 
the  lease,  as  a  collateral  security  for  tiie  payment  of  the  judg- 
ment debt. 

In  the  year  1844,  Edward  Bees  the  son  took  the  benefit  of  the 
Insolvent  Debtors  Act,  and  Henry  Chappell  was  appointed  as- 
signee of  his  eslj^te  and  effects. 
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In  1845,  Elizabeth  Hughes  filed  the  present  bill  against 
*  685    the  several  incumbrancers,  and  against  Edward  ^  Richard 

Rees  and  Henry  Chappell,  prajring,  amongst  other  things, 
that  an  account  might  be  taken  of  tiie  debts  due  to  her,  and  that  it 
might  be  declared  that  she  was  entitled  to  a  charge  and  an  equitar 
ble  mortgage  ;  and  that  it  might  be  ascertained  whether  the  de- 
fendants, Williams  and  Lawrence,  were  entitled  to  any  charge,  and 
that  an  account  might  be  taken  of  what,  if  any  thing,  was  due  to 
Catherine  Bees ;  and  that  the  priority  of  the  estates  and  charges 
might  be  ascertained ;  and  that  the  plaintiff  might  be  permitted  to 
pay  off  the  debts  prior  to  her  own,  and  that  the  defendants  might 
be  decreed  to  deliver  up  possession  of,  and  to  convey,  the  mort- 
gaged premises  to  the  plaintiff ;  and  that  what  the  plaintiff  should 
pay  in  redemption  might  be  added  to  her  own  debt ;  and  that  that 
sum  might  be  raised  and  paid  to  her  by  sale  of  the  hereditaments 
or  a  sufficient  part  thereof  subject  to  the  estates  and  interests  therein 
of  the  issue  of  the  said  Edward  Bees  the  son. 

The  cause  came  on  for  hearing  before  the  Vice-chancellor 
Wjgbam,  who  made  a  decree,  whereby  it  was  ordered,  among 
other  things,  that  an  account  should  be  taken  of  what  was  due 
to  Catherine  Bees  for  principal  and  interest,  such  interest  to  be 
calculated  from  the  end  of  one  year  after  the  testator's  death ; 
that  an  account  should  be  taken  of  what  was  due  to  Williams  and 
Lawrence ;  that,  on  payment  by  the  plaintiff  to  Catherine  Bees, 
Williams,  and  Lawrence,  they,  should  release  and  convey ;  and 
that,  in  default  of  payment  by  the  plaintiff  to  them,  the  bill  should 
be  dismissed ;  that  in  case  the  plaintiff  should  redeem  them,  and 
in  case  Henry  ChappeU  should  pay  the  plaintiff  what  she  should 
80  pay  to  Catherine  Bees,  Williams,  and  Lawrence,  and  her  own 

debt,  the  plaintiff  should  convey  to  Chappell,  but  that,  in 
*686    default  of  his  paying  those  sums  *to  her,  he  should  be 

foreclosed ;  that,  in  case  of  such  foreclosure,  and  of  Edward 
Bichard  Bees  paying  such  sum  to  the  plaintiff,  she  should  convey 
to  him,  but  that,  in  default  of  his  pajring  those  sums,  he  should  be 
foreclosed. 

Mr,  Bolty  for  the  plaintiff,  supported  the  decree  appealed  from. 

The  Attomep' Opener al  and  Mr.  Pitman^  for  B.  B.  Williams,  also 
supported  the  decree. 
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Mr,  Freeling  appeared  for  Catherine  Rees  and  certain  other 
incumbrancers,  and,  with  reference  to  that  part  of  the  decree 
which  was  impeached  on  the  ground  that  interest  had  been  awarded 
on  the  legacy  from  the  death  of  the  testator,  referred  to  the  25th 
and  42d  sections  of  3  &  4  Will.  4,  c.  27,  and  submitted  that  this 
was  a  case  of  express  trust  within  the  former  section.  Ward  v. 
Archy(ji)  Young  v.  Lord  Waterpark,  (b')  Chrises  Hospital  y. 
Chainger,  (c)    Crough  v.  BulL  (rf) 

Mr.  J.  Parker  and  Mr.  Terrell,  for  the  appellant  Edward 
Richard  Rees,  the  tenant  in  tail,  contended  that  the  bill  ought 
to  have  been  dismissed  against  him,  or  at  most  that  the  only 
decree  which  could  be  made  would  be  for  a  sale,  subject  to  the 
rights  of  the  defendant,  the  tenant  in  tail ;  that  the  tenant  in  tail 
under  the  settlement  ought  to  be  indemnified  by  the  tenant  for  life 
against  all  incumbrances  created  by  him  subsequently  to  the  settle- 
ment, and  that  with  respect  to  these  it  was  clear,  that  the  plaintiff 
could  assert  no  better  equity  than  the  tenant  for  life ;  that, 
even  with  *  respect  to  the  pre-existing  charges,  of  which  *  687 
the  settlement  took  no  notice,  the  plaintiff  taking  under  the 
tenant  for  life  could  not  foreclose  the  tenant  in  tail,  as  the  right 
to  redemption  and  foreclosure  was  co-extensive,  and  if,  which  was 
evident,  the  remainder-man  could  not  redeem  the  tenant  for  life, 
so  neither  could  the  latter  nor  his  assignee  foreclose  him.  AveraJl 
V.  Wade,  (e^  Ravald  v.  Russell,  (§•)  Raffety  v.  King.  (Ji) 

Mr,  Roll,  in  reply,  submitted  that  the  plaintiff  was  a  purchaser 
without  notice,  and  as  such  had  a  right  to  have  the  mortgages  paid 
out  of  the  estates  generally  to  be. apportioned  by  the  Master.  He 
referred  to  the  cases  of  Neate  v.  The  Duke  of  Marlborough,  (t) 
Whitworth  v.  Gaiigain.  (Jc)  On  the  question  of  interest  on  the 
legacy  he  cited  Hunter  v.  Nockolds,  (t)  PhiUipo  v.  Munnings.  (m) 

Mr.  Terrell  referred  to  the  13th  section  of  the  Act  1  &  2  Vict, 
c.  110. 

(o)  12  Sim.  472.  (h)  1  Keen,  601. 

(b)  13  Sim.  204.  (i)  3  M.  &  C.  407. 

(c)  1  Mac.  &  G.  460.  (k)  1  Phil.  728. 

(d)  17  Law  J.  Ch.  486.  (0   1  Mac.  &  Q.  640. 
(«)  Lloyd  &  G.  252.  (m)  2  M.  &  C.  809. 
Ig)  Younge,  9. 
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1852.    February  26. 

The  Lord  Chancellor  stated  the  facts  of  the  case  and  the 
decree  as  above  set  forth.  His  Lordship  then  proceeded  as  fol- 
lows :  — 

Against  this  decree  the  defendant  Edward  Richard  Bees  has 

appealed.    The  objections  made  by  him  are  these :  first,  tfiat  the 

interest  on  the  legacy  to  Catherine  Bees  is  to  be  calculated 

♦  688   from  the  end  of  one  year  after  the  *  testator's  death,  in- 

stead of  being  confined  to  the  period  of  six  years  allowed 
by  the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27 ;  secondly,  that, 
looking  to  the  state  of  the  pleadings  and  to  the  merits  of  the  case, 
the  plaintiff  has  no  right  to  foreclose  the  appellant ;  thirdly,  that 
there  is  no  reference  as  to  the  existence  and  priority  of  the  incum- 
brances ;  fourthly,  tliat  a  sale  would  be  the  proper  remedy  rather 
than  a  foreclosure. 

With  regard  to  the  first  objection,  as  to  the  arrears  of  interest, 
this  must  have  been  an  inadvertence  in  drawing  up  the  decree. 
The  Vice-Chancellor  could  not  have  intended  to  give  interest  for 
so  long  a  period.  That  would  have  been  contrary  to  one  of  his 
own  decrees ;  I  allude  to  Francis  v.  Qrover.  (ji)  There  a  testator 
gave  an  annuity,  and  charged  the  same  on  his  real  estate,  and 
then  devised  the  estate  to  trustees  on  trust,  subject  to  and  charged 
with  the  annuity,  to  and  for  the  use  of  his  grandson ;  and  Sir 
James  Wigram  held  that  the  grandson  was  not  a  trustee  for  the 
annuitant  witliin  the  25th  section  of  the  Statute  3  &  4  Will.  4,  c.  27, 
or  otherwise ;  and  that  under  the  42d  section,  the  annuitant  could 
only  recover  arrears  for  six  years  before  the  filing  of  the  bill.  And 
this  is  not  opposed  to  the  case  of  Govgh  v.  Bvlt^  (6)  which  was 
cited  at  the  bar  ;  for  that  was  a  case  of  express  trust,  and  there- 
fore held  to  be  within  the  saving  of  the  25th  section. 

With  respect  to  the  second  objection,  that  the  plaintiff  has  no 

right  to  foreclose  the  appellant,  the  state  of  the  pleadings  prevents 

the  plaintiff  from  doing  this.     The  statements  and  charges  of  the 

bill  do  not  drop  a  single  hint  of  any  intention  to  ask  any  such 

decree  against  the  appellant,  and  the  prayer,  so  far  from 

*  689   *  seeking  such  a  decree,  does  not  point  to  any  foreclosure 

at  all,  but  expressly  prays  that  what  the  plaintiff  shall  pay  in 
redemption  of  the  several  charges  may  be  added  to  what  shall  be 

(a)  5  Hare,  39..  (6)  17  Law  J.  Ch.  486. 
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'  found  due  to  her,  and  that  the  same  may  be  raised  and  paid  by 
sale  subject  to  the  estate  and  interest  therein  of  the  issue  of  the 
said  Edward  Bees,  the  son.*  Surely  if  there  ever  was  a  case  in 
which  a  defendant  was  liable  to  be  taken  by  surprise  this  is  one. 
Not  only  is  there  an  omission  of  any  statement  or  charge  or  prayer 
applicable  to  the  relief  asked  at  the  hearing,  but  there  is  a  prayer 
of  that  which  is  absolutely  inconsistent  with  that  relief,  and  which 
expressly  saves  tiie  rights  of  the  appellant  unprejudiced  by  the 
suit. 

I  will  not,  however,  dismiss  the  bill  as  against  the  appellant  on 
the  mere  ground  of  pleading,  because  I  am  of  opinion  that  the 
bill  cannot  be  sustained  against  him  on  tlie  merits.  And  I  think 
it  desirable  to  decide  in  favour  of  the  appellant  on  the  merits,  as 
well  as  on  the  ground  of  pleading,  or  rather  than  on  that  ground, 
in  order  to  prevent  the  possibility  of  a  new  bill  being  filed  against 
him. 

In  the  first  place,  the  appellant  is  to  be  foreclosed  unless  he 
pays  what  the  plaintiff  shall  pay  to  Catherine  Rees  and  R.  B.  Wil- 
liams. Now,  although  their  charges  may  be  valid  charges  on  the 
inheritance,  inasmuch  as  the  first  was  created  by  the  will  of  Edward 
Rees  the  father,  who  devised  to  Edward  Rees  the  son  in  fee,  subject 
to  the  legacy  to  Catherine  Rees,  and  inasmuch  as  the  mortgage  to 
R.  B.  Williams  was  made  prior  to  the  settlement  by  Edward  Rees 
the  son,  when  he  was  owner  of  the  fee,  before  he  became  tenant 
for  life  under  the  settlement,  yet,  as  he  covenanted  against 
incumbrances  made  by  himself  or  his  ancestors,  the 
*  settled  estates  must  be  regarded  as  exonerated  from  *690 
incumbrances  as  between  himself  and  the  appellant,  who 
claims  as  a  purchaser  for  valuable  consideration  under  the  settle- 
ment. 

The  plaintiff  is  subject  to  the  same  equities  as  Edward  Rees 
himself,  and  she  is  not  in  the  situation  of  a  purchaser  for  valuable 
consideration  without  notice,  and  cannot  oblige  the  appellant  to 
pay  off  incumbrances  against  which  Edward  Rees,  the  judgment 
debtor,  covenanted  by  the  settlement.  To  allow  Edward  Rees  him- 
self to  assert  the  validity  of  those  incumbrances  against  the  ap- 
pellant would  be  most  inequitable  ;  and  how  then  can  his  assignee, 
the  judgment  oreditor  and  equitable  mortgagee,  who  was  bound  by 
all  the  equities  to  which  Edward  Rees  was  subject,  and  advanced 
nothing  on  the  security  of  the  land,  be  in  a  better  position  than 
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Edward  Rees.  As  between  Edward  Bees,  or  the  plaintiff  as  claim- 
ing under  him  on  the  one  hand,  and  the  appellant,  as  tenant  in 
tail  under  the  settlement,  on  the  other  hand,  I  think  the  effect  of 
the  covenant  against  incumbrances  in  the  settlement  is  to  throw 
the  incumbrances  made  prior  to  the  settlement  on  the  Foesfack 
estate,  or  on  the  life  interest  only  of  Edward  Bees  in  the  settled 
estates.  » 

I  do  not  consider  it  necessary  to  produce  any  authority  for  this 
view,  but  a  case  was  cited  at  the  bar  which  seems  to  bear  very 
strongly  on  the  point :  I  allude  to  Averall  v.  Wade,  (a)  There  a 
party  seised  of  several  estates  and  indebted  by  judgment,  settled 
one  of  the  estates  for  valuable  consideration,  with  a  covenant 
against  incumbrances,  and  subsequently  acknowledged  other  judg- 
ments, and  it  was  held  that  the  prior  judgments  should  be 
*691  thrown  altogether  on  the  unsettled  *  estates.  The  Lord 
Chancellor,  Sir  Edward  Sugden,  there  observed :  "  Suppose 
there  was  no  covenant  in  the  settlement :  a  man  seised  of  estates 
A.  and  B.,  both  subject  to  a  judgment  debt,  settles  A.  for  valuable 
consideration,  without  notice  of  the*  judgment ;  the  judgment  credi- 
tor would  be  compelled  to  go  against  estate  B.,  and  the  persons 
claiming  under  the  settlement  would  "be  entitled  to  have  the  settled 
estates  exonerated,  at  the  expense  of  the  unsettled  estate ;  the 
judgment  binds  both,  and,  where  there  is  a  settlement  of  part  of 
an  estate,  as  if  free  from  incumbrances,  equity  will  throw  the 
whole  on  the  unsettled  part,  which  still  belongs  to  the  original 
owner.  Here  there  is  a  covenant  that  the  estate  is  free  from  in- 
cumbrances: assuming  that  there  was  no  such  covenant,  but  a 
mere  declaration  that  the  estate  was  free  from  incumbrances,  there 
can  be  no  doubt  that  that  declaration  would  throw  the  incum- 
brances  on  the  unsettled  estate.  I  cannot  put  the  point  on  lower 
grounds,  but  I  can  put  it  on  much  higher.  The  covenant  is  en- 
forced, not  by  giving  damages,  because  this  Court  does  not  give 
damages,  but  according  to  the  peculiar  jurisdiction  of  this  Court, 
by  specifically  doing  that  which  ought  to  be  done.  I  thought, 
therefore,  that,  by  reason  of  the  covenant,  the  judgment  should  be 
thrown  altogether  on  the  unsettled  estate." 

Having  now  disposed  of  the  question  as  to  the  foreclosure  of  the 
appellant  on  non-payment  of  what  may  be  due  to  Catherine  Bees 

(a)  Lloyd  &  6.  252. 
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and  R.  B.  Williams,  it  is  only  necessary  to  remark  upon  the  ques- 
tion of  the  foreclosure  of  the  appellant  on  non-payment  of  what 
may  be  due  to  Lawrence,  that  Lawrence's  mortgage  is  only  a 
mortgage  of  Foesfack,  which  is  not  in  settlement,  and  in 
which  the  appellant  has  no  interest ;  and  that,  *  therefore,  *  692 
to  foreclose  the  appellant  on  non-payment  of  the  debt  to 
^Lawrence  seems  to  me  to  be  clearly  wrong. 

And  as  to  the  judgment  debt  itself,  in  respect  of  which  the  bill 
is  filed,  that  being  a  debt  of  Edward  Rees  the  son,  and  being  sub- 
sequent  to  the  settlement,  cannot  affect  the  appellant. 

For  these  reasons,  I  think  that  the  bill  must  be  dismissed  as  against 
the  tenant  in  tail ;  and,  being  of  this  opinion,  and  the  tenant  in 
tail  being  the  sole  appellant,  it  becomes  unnecessary  for  me  to  con- 
sider the  remaining  objections  which  he  has  urged  agaiilst  the 
decree. 


BLUNDELL. v.  GLADSTONE. 

1861.    February  21,  22,  26,  27.     1862.    February  26. 

A  testator  devised  all  his  real  estates  (except  the  hereditaments  thereinafter 
particularly  devised),  including  all  estates  vested  in  him  upon  trust  or  by  way 
of  mortgage,  to  trustees  upon  certain  trusts :  in  a  subsequent  part  of  his  will 
he  devised  his  farm  in  A.  in  the  possession  of  T.  H.  to  T.  R.  He  had  two 
farms  in  A.  called  respectively  S.  &  M.,  both  of  which  were  in  the  possession 
of  T.  H.,  but  at  different  rents.  On  a  question  being  raised  which  of  these 
two  farms  the  testator  intended  to  give  to  T.  B. :  Held,  that  the  devise  must 
be  taken  to  have  been  made  to  T.  R.  for  his  personal  advantage,  and  not 
upon  trust ;  and  if  therefore  it  could  be  ascertained  that  one  of  the  farms 
was  subject  to  a  trust,  or  that  the  testator  supposed  or  treated  it -to  be  so,  it 
must  then  be  inferred  that  such  farm  was  not  the  one  intended  to  be  devised, 
but  that  the  other  was  the  one  referred  to  by  the  testator. 

In  the  present  case,  it  was  sufficiently  established  by  the  evidence,  that  during 
the  lives  of  the  testator  and  his  father,  the  proceeds  of  the  farm  S.  had  been 
regularly  paid  to  a  Roman  Catholic  priest,  and  that  the  testator  had  uniformly 
dealt  with  it  in  conformity  with  a  real  or  supposed  trust  affecting  it  for  this 
purpose :  Held,  therefore,  that  he  must  be  taken  to  have  intended  to  comprise 
it  in  the  general  devise  of  trust  estates,  and  that  consequently  the  farm  M. 
was  the  one  devised  to  T.  R.' 


'  See  1  Jarman  Wills  (3d  Eng.  ed.),  393;   Sampson  v.  Sampson,  L.  R.  8 
£q.  479. 
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This  was  an  appeal  from  a  decision  of  the  late  Vice-Chancellor 
of  England,  by  Lord  Camoys  and  Sir  Charles  Robert  Tem- 

*  693    pie,  Bart.,  the  co-heirs  of  the  late  *  Charles  Robert  Blundell, 

Esq.,  claiming  to  be  entitled  to  a  certain  farm  called  Moly- 
neux,  situate  in  the  parish  of  Aughton  in  Lancashire.  The  point 
to  be  decided  was,  whether  the  farm  in  question  had  passed  by  a 
general  devise  contained  in  the  testator's  will  to  the  trustees  and 
executors  therein  named,  or  had  been  devised  to  the  Rev.  Tliomas 
Robinson,  who  died  .in  the  testator's  lifetime,  in  which  latter  case 
the  appellants  would  be  entitled. 

The  testator's  will,  which  was  dated  the  28th  November,  1834, 
contained  a  devise  of  all  his  manors  or  lordships  therein  named, 
and  then  a  residuary  devise  in  the  following  terms :  *'  And  all 
and  singular  my  real  estate  whatsoever  and  wheresoever  (except 
the  hereditaments  hereinafber  particularly  devised),  of  or  to  wliich 
I  or  any  person  or  persons  in  trust  for  me,  am,  is,  or  are  seised  or 
entitled  for  any  estate  of  freehold  or  inheritance,  in  possession, 
reversion,  remainder,  or  expectancy,  in  or  of  which  I  have  any 
power  of  disposition  or  appointment  (including  all  estates  vested 
in  me  upon  trust  or  by  way  of  mortgage),  and  their  respective 
rights,  members,  and  appurtenances,  and  including  any  copyhold 
estate  and  all  rents  and  franchises  whatsoever  relating  to  any  of 
the  said  manors,  lands,  and  hereditaments,  to  hold  the  same 
manors,  messuages,  lands,  tenements,  hereditaments,  real  estate, 
and  premises,  unto  and  to  the  use  of  my  said  trustees  and  execu- 
tors, their  heirs  and  assigns  for  ever ;  nevertheless,  as  to  such 
trust  and  mortgage  estates^  subject  to  the  subsisting  trusts  and 
equity  or  right  of  redemption  thereof,  and  so  that  all  moneys 
coming  to  me  thereon  may  form  part  of  my  personal  estate." 

In  a  subsequent  part  of  the  will,  the  testator  made  the 

*  694  following  devise  in  reference  to  which  the  present  *  question 

arose :  "  I  give,  devise,  limit,  and  appoint  my  farm  with  the 
appurtenances  in  Aughton,  in  the  possession  of  Thomas  Haskeyne, 
and  my  farm  with  the  appurtenances  in  Lydiate  called  Shack- 
lady's  in  the  possession  of  Shacklady,  or  all  my  estate  or 
interest  therein  respectively,  unto  the  Rev.  Thomas  Robinson,  to 
hold  the  same  unto  and  to  the  use  of  him,  his  heirs  and  assigns  for 
ever." 

The  testator  died  on  the  30th  October,  1837  ;  and  a  suit  having 
been  instituted  in  relation  to  the  will,  and  certain  proceedings  had 
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therein  which  it  is  unnecessary  to  mention,  the  cause  came  on  for 
further  directions  before  the  late  Vice-Chancellor  of  England  on 
the  80th  March,  1841,  when  his  Honor  directed  a  reference  to  the 
Master  to  inquire  what  farms  and  land  the  testator  had  in 
Aughton. 

In  pursuance  of  this  order  the  Master  made  a  report,  finding 
that  the  farms  and  land  which  the  testator  had  in  Aughton  con- 
sisted (among  other  things  not  in  question)  of  a  farm  called 
Shepherd's,  containing  about  thirteen  acres  of  land  Cheshire 
measure  let  to  Thomas  Haskeyne  at  the  yearly  rent  of  50/.,  and  a 
farm  called  Molyneux,  containing  about   thirty  acres   of   land 

«        

Cheshire  measure  let  to  the  said  Thomas  Haskeyne  at  the  yearly 
rent  of  120Z.  This  report  was  confirmed  by  an  order  dated  the 
20th  January,  1844. 

Lord  Camoys  and  Mrs.  Elizabeth  Tempest  (under  whom  the  pres- 
ent appellant  Sir  Charles  Robert  Tempest  claimed)  as  co-heirs  of  the 
testator  thereupon  presented  a  petition,  praying  to  be  let  into 
possession  of  the  farm  called  Molyneux.  This  petition  was  dis- 
missed by  the  late  Vice-Chancellor  of  England  on  thfe  30th 
March,  ♦  1844,  (a)  his  Honor  holding  that  it  had  not  been  *  695 
shown  with  certainty  which  of  the  two  farms  the  testator 
meant  to  except  out  of  the  general  devise,  and  that  both,  therefore, 
passed  to  the  trustees. 

Against  this  decision  the  heirs  appealed  to  the  Lord  Chancellor 
Lord  Lyndhurst,  who,  by  an  order  dated  the  20th  December,  1845, 
discharged  the  order  confirming  the  Master's  report,  and  also  that 
of  the  Vice-Chancellor,  and  directed  a  reference  back  to  the 
Master  to  inquire  what  farms  and  land  the  testator  had  in  Augh- 
ton, and  whether  such  farms,  and  land,  or  any,  and  which  of  them, 
were  or  was  held  by  him  upon  any  and  what  trust. 

In  consequence  of  this  order  the  Master  made  a  further  report, 
dated  the  21st  March,  1849,  by  which  he  found  to  the  eflFect  that  • 
the  farm  called  Shepherd's,  was  purchased  in  1705  by  Dame 
Margaret  Anderton  of  Thomas  and  Richard  Molyneux,  who  con- 
veyed, and  covenanted  to  levy  a  fine,  to  the  use  of  Nicholas  Starkie 
and  Henry  Tyrer  in  fee  as  trustees  for  Dame  Margaret  Anderton  ; 
that  she,  by  her  will  in  1720,  devised  all  her  lands  in  Aughton  and 
certain  other  places  to  the  use  of  Nicholas  Starkie,  his  heirs  and 

(a)  14  Sim.  83. 
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assigns  for  ever ;  and  that,  at  the  time  of  making  her  will  and  of 
her  death,  she  was  seised  of  the  farms  called  Molyneux  and 
Shepherd's  and  other  farms  and  land  in  Aughton.  Tlie  Master 
then  stated  two  marriage  settlements  whereby  all  the  lands  in 
Aughton  and  certain  other  places  which  had  belonged  to  Dame 
Margaret  Anderton  were  put  in  settlement,  except  Shepherd's 
farm,  which  was  expressly  excepted  in  each  settlement. 

*  696       *The  Master  then  made  the  following  statement:    "It 

hath  been  alleged  before  me  that  the  messuage  or  tene- 
ment with  its  appurtenances  in  Aughton;  excej^ted  as  aforesaid  by 
the  two  last-mentioned  indentures,  were  by  some  instrument  or  in 
some  oUier  manner  directed  by  the  said  Dame  Margaret  Anderton 
to  be  held  in  trust  to  or  for  the  benefit  of  the  priest  of  the  Roman 
Catholic  Church  who  should  for  the  time*  being  officiate  in  Lydiate 
aforesaid,  and  that  the  rents  and  profits  of  the  said  messuage  or 
tenement  should  from  time  to  time  be  paid  to  him  accordingly,  and 
that  a  deed  or  instnmient  in  writing  was  exequted  by  the  said 
Dame  Margaret  Anderton  for  that  purpose,  but  which  cannot  be 
found,  but  such  allegation  hath  not  in  any  manner  been  proved 
before  me,  and  hath  not  been  admitted  by  the  solicitor  for  the 
plaintifi*;  yet  I  conceive  that,  from  the  terms  of  the  recitals  in  and 
efiect  of  the  deed  next  hereinafter  stated,  that  it  may  be  presumed 
that  such  trust  was  created,  and  in  some  manner  dec1ai:ed,  although 
such  declaration  or  any  evidence  that  the  same  existed  cannot  now 
be  found." 

The  Master  then  stated  that  Henry  Blundell  (who,  according  to 
tlie  Master's  report  was  the  son  of  Robert  Blundell,  the  heir-at-law 
of  Sir  Francis  Anderton,  and  was  one  of  the  parties  to  the  last  of 
the  two  settlen^ents  before  mentioned)  executed  a  declaration  of 
trust,  bearing  date  the  11th  May,  1793 ;  that  in  such  indenture  it 
was  recited,  among  other  things,  that  the  said  Henry  Blundell  was 
then  in  the  occupation  and  in  the  receipt  of  the  rents  and  profits 
of  a  certain  estate  situate  in  Aughton  in  the  county  of  Lancaster, 
commonly  called  Shepherd's  tenement,  consisting  of  a  messuage  or 
dwelling-house  and  out-building  and  about  seventeen  acres  of  land 
then  in  the   occupation  of  Richard  Molyneux  as  farmer 

*  697    thereof ;  *  that  he,  the  said  Henry  Blundell,  had  also  the 

custody  of  all  the  deeds,  evidences,  and  writings  relating  to 
the  title  of  the  said  estate';  that  the  said  estate  was  purchased  in 
the  year  1705  by  the  Honorable  Dame  Margaret  Anderton  then 
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late  of  Loslock  in  the  said  county  of  Lancaster,  widow,  deceased, 
and  by  her  designed  and  ordered  for  the  benefit  and  advantage  of 
such  priest  of  the  Roman  Catholic  religion  who  should  officiate  in 
the  township  of  Lydiate  in  the  said  county  of  Lancaster;  and  that 
the  said  Henry  Blundell  was  desirous  that  the  clear  rents,  issues, 
and  produce  of  the  said  estate  in  Aughton  should  from  time  to 
time  be  paid  to  and  be  received  by  the  priest  of  the  Roman  Catho- 
lic religion  officiating  in  Lydiate  aforesaid,  according  to  the  inten- 
tion of  the  said  Dame  Margaret  Anderton ;  that  it  was  then  by  the 
said  deed  witnessed^  that,  in  consideration  of  the  premises  and 
with  a  view  towards  permanently  securing  the  benefit  of  such  priest 
as  aforesaid  and  in  consideration  of  five  shillings,  the  said  Henry 
Blundell  did  thereby  testify  and  declare  that  he  had  not  any  right, 
title,  interest,  property,  claim,  and  demand  of,  into,  or  out  of  the 
said  estate  or  any  part  thereof,  for  his  own  private  use,  advantage, 
benefit,  or  behoof,  but  all  and  every  the  right,  title,  and  interest 
therein  which  in  any  manner  was  vested  in  him,  he  had  and  held 
the  same  in  trust,  as  to  the  said  estate  at  Aughton  and  the  deeds 
and  writings  thereto  belonging,  for  the  benefit  and  advantage  of 
the  officiating  Roman  Catholic  priest  in  Lydiate  aforesaid  for  the 
time  being,  and  to  and  for  no  other  use  or  purpose  whatsoever ; 
and  the  said  Henry  Blundell  thereby  covenanted  for  himself,  his 
heirs,  executors,  administrators,  and  assigns,  with  the  said  testator 
Charles  Robert  Blundell  and  Thomas  Stanley  Massey,  their  heirs 
and  assigns,  that  he,  his  heirs,  executors,  administrators,  and 
assigns  would  from  time  to  time,  and  at  all  times  thereafter 
for  ever,  pay  to  the  Roman  Catholic  *  priest  for  the  time  *  698 
being  officiating  in  Lydiate  aforesaid  the  yearly  rents, 
issues,  and  profits  of  the  said  estate  in  Aughton  aforesaid,  as  the 
same  should  arise  and  come  to  his  or  their  hands,  after  deducting 
the  expenses  of  all  needful  and  necessary  repairs,  taxes,  assess- 
ments and  other  out-goings,  for  the  use  of  such  priest,  and  that  he, 
his  heirs,  executors,  and  administrators  would,  to  the  utmost  of  his 
and  their  power,  promote  and  assist  the  said  priest  for  the  time 
being  in  the  receipt  of  the  said  clear  rents  and  issues  and  profits 
of  the  said  premises,  and  not  in  any  manner  retard,  hinder,  or 
prevent  their  full  enjoyment  thereof. 

And  the  Master  found  that  Henry  Blundell  died  in  the  year 
1810,  leaving  one  son  only,  Charles  Robert  Blundell,  the  testator ; 
that  the  testator  having  suffered  a  recovery,  became  seised  in  fee 
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of  the  hereditaments  comprised  in  the  last  settlement ;  that  in  the 
rent  books  of  the  said  Henry  Blundell  subsequent  to  the  year  1793, 
and  also  in  the  rent  books  of  the  testator,  the  rent  of  Shepherd's 
Farm  for  a  long  period  had  some   special  note  or  description 
attached  to  it,  and  (among  others)  the  following :  *'  The  Priest  of 
Lydiate;"   "As  Trustee  for  Shepherd's;"  "As  Trustee  for  the 
Priest  estate ;  "  "  Shepherd's,  the  Priest  at  Lydiate ; "  "  Shepherd's 
in  trust,  the  Priest  at  Lydiate  Hall,"  or  similar  words  denoting  the 
existence  of  some  trust ;  that  from  the  year  1822,  to  the  year  1832 
inclusive,  with  the  exception  only  of  the  year  1828,  there  were  con- 
tained in  the  rent  books  of  the  testator  for  that  period  entries  for 
rent  received  in  respect  of :  "  Waste  land  belonging  to  Shepherd's 
Farm  or  the  Priest's  estate ; "  "  Waste  land  on  Cleeves  Hill  be- 
longing to  Priest's  estate;"  "Waste  land  belonging  to  Priest's 
estate  ; "  "  Waste  land  belonging  to  Shepherd's ; "  "  Waste 
*  699    land  in  trust ; "  that  it  was  also  *  stated,  that  in  the  cash 
book  of  James  Fletcher,  the  steward  or  agent  of  the  said 
Henry  Blundell,  containing  rent  accounts  settled  between  and  by 
the  said  James  Fletcher  and  the  said  Henry  Blundell  and  signed 
as  allowed  by  the  said  Henry  Blundell,  there  were  contained  the 
following  items  as  payments  out  of  the  rents  credited,  that  is  to 
say:     "1808.  June  29th.  By  cash:  Paid  the  Rev.  Mr.  Johnson 
the  sum  due  of  Aughton  estate  after  deducting  his  share  of  prop- 
erty tax,  3/.  18*.     1809.  February  9th.  By  ditto :  ditto,  the  Rev. 
Mr.  Johnson,  for  half  a  year's  rent  of  Shepherd's  in  Aughton  25?. 
July  4th.  By  ditto:  ditto,  the  Rev.  Mr.  Johnson  half  a  year's  rent 
deducting  property  tax,  22Z.  188.  lOrf. : "  and  that  in  the  account  of 
the  said  James  Fletcher  subsequently  to  the  death  of  the  said  Henry 
Blundell,  as  the  steward  and  agent  of  tiie  executors  of  the  will  of 
the  said  Henry  Blundell  and  signed  and  allowed  by  two  of  them, 
there  were  contained  the  following  items,  that  is  to  say:  "1810. 
February  13th.  By  cash :  Paid  the  Rev.  Mr.  Johnson,  Lydiate,  half- 
year's  rent  of  Shepherd's,  deducting  property  tax  21.  11«.  2d.,  221. 
11«.  lOrf.     June  lOth.  Rev.  Mr.  Johnson,  half  a  year's  rent,  25/." 
And  the  Master  found  that  Mr.  Tate,  who  was  the  Roman  Catho- 
lic priest  of  Lydiate,  from  the  year  1823  to  the  time  of  the  decease 
of  the  testator,  delivered  to  his  executors  an  account  setting  forth 
divers  siuns'  of  money  as  rent  received  by  the  testator  as  trustee 
for  the  incumbent  of  Lydiate  ;  that  Mary  Fletcher,  daughter  of  the 
said  James  Fletcher,  by  an  affidavit  stated,  that  in  the  cash  books 
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of  the  said  James  Fletcher  there  was  an  entry  in  the  words  follow- 
ing :  "  By  cash  paid  the  Rev.  Mr.  Johnson  first  half-year's  rent  of 
Shepherd's  in  Aughton,"  and  that  an  entry  in  the  same  words  or 
to  the  same  purport  occurred  each  half-year  from  Novem- 
ber, 1811,  to  the  6th  May,  1818,  and  that  such  books  ♦of  * 700 
accoimt  were  regularly  examined  and  signed  by  the  testator, 
Charles  Robert  Blundell,  up  to  the  month  of  March,  1834,  when 
her  said  father  finally  settled  his  accounts ;  that  the  Rev.  Robert 
Johnson  was  the  officiating  minister  of  the  Roman,  Catholic  Church 
at  Lydiate,  for  many  years  previously  to  the  time  when  Mr.  Tate 
became  such  minister,  and  continued  to  be  so  up  to  a  short  time 
previously  to  his  death,  in  1823. 

And  the  Master  found  that  Ann  Sephton,  a  person  of  the  age  of 
sixty-six  years,  who  well  remembered  the  parish  of  Aughton  for 
sixty  years,  deposed  that  a  farm  in  Aughton,  which  appeared  to  be 
Shepherd's,  was  called,  as  long  as  she  had  known  the  parish,  by 
the  name  of  "  The  Priest^s  Land,"  and  that  she  had  often  heard 
her  mother  and  others  say,  that  the  said  farm  was  considered 
to  belong  to  the  Roman  Catholic  priest  for  the  time  being  of 
Lydiate. 

And  the  Master  found  that  the  testator  at  the  time  of  making 
his  will  had  in  Aughton  a  farm  called  Molyneux,  containing  about 
thirty  acres  of  land  Cheshire  measure,  and  that  he  was  beneficially 
seised  of  or  entitled  thereto ;  and  that  he  was  i^  the  receipt  of  the 
rents  and  profits  of  Shepherd's  tenement,  and  seventeen  acres  of 
land  Cheshire  measure  situate  in  Aughton,  and  of  certain  waste 
land,  and  that  the  testator  held  the  same  in  trust  for  the  Roman 
Catholic  priest  for  the  time  being  of  Lydiate,  such  trust  having 
been  created  by  Dame  Mtirgaret  Anderton,  and  afterwards  con- 
firmed by  Henry  Blundell,  the  father  of  the  testator,  by  the  in- 
denture of  the  11th  May,  1793. 

On  the  25th  May,  1849,  the  present  appellants  presented  a 
petition,  praying  that  this  report  might  be  confirmed.  On 
the  previous  day,  Thomas  Weld  Blundell,  *  the  plaintifi*  in  *  701 
the  present  suit,  presented  a  petition,  praying  that  the 
report  might  not  be  confirmed,  and  that  his  petition  might  be  con- 
sidered as  or  in  the  nature  of  exceptions  thereto,  and  that  it  might 
be  declared  that  the  farms  and  lands  which  the  testator  had  in 
Aughton  were  not  held  by  him  on  any  trust,  or  that  it  might  be 
referred  back  to  the  Master  to  review  his  report,  for  the  following 
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reasons:  First,  that  there  did  not  exist  any  evidence  of  any  deed 
or  instrument  in  writing  having  ever  been  made  or  signed  by  the 
said  Dame  Margaret  Anderton,  whereby  she  declared  any  trust  of 
the  said  farm  called  Shepherd's,  or  the  rents  and  profits  thereof, 
for  or  for  the  benefit  of  the  Roman  Catholic  priest  for  the  time 
being  officiating  in  Lydiate  aforesaid,  and  that  any  declaration  or 
creation  of  trust  by  her  must,  according  to  the  provisions  of  the 
Statute  of  Frauds,  have  been  manifested  and  proved  by  some  writ- 
ing signed  by  her  or  by  her  will,  or  else  the  same  would  be  utterly 
void  and  of  none  efiect;  secondly,  that  no  such  declaration  of 
trust  in  writing  could  or  ought  to  be  presumed,  inasmuch  as  there 
was  no  fact  in  evidence  on  which  to  ground  such  presumption,  and 
inasmuch  as,  having  regard  to  the  state  of  the  law  at  that  time 
touching  Roman  Catholic  priests  professing  the  Roman  Catholic 
religion,  such  declaration  would  have  been  for  a  superstitious  and 
unlawful  use ;  thirdly,  that  the  indenture  of  the  11th  May,  1793, 
in  the  said  report  mentioned  to  have  been  executed  by  the  said 
Henry  Blundell,  the  father  of  the  said  testator,  raised  an  inference  - 
against  any  declaration  of  trust  in  writing  having  been  signed  by 
the  said  Dame  Margaret  Anderton,  inasmuch  as,  if  there  had  been 
any  such  declaration  in  writing  by  her,  no  further  declaration  in 
writing  by  the  said  Henry  Bltmdell  or  any  other  party,  would  have 

been  necessary,  or  would  have  been  of  any  avail ;  fourthly, 
♦  702    that  tiie  indenture  of  the  11th  *  May,  1798,  was  not  effectual 

for  the  purpose  of  declaring  any  trust  of  the  said  farm 
called  Shepherd's  for  the  benefit  of  the  Roman  Catholic  priest  for 
the  time  being  of  Lydiate,  inasmuch  as  such  indenture  was-  not 
enrolled  in  Her  Majesty's  High  Court  of  Chancery  within  six 
calendar  months  next  after  the  execution  thereof,  according  to  the 
provisions  of  the  Act  of  Parliament,  9  Geo.  2,  for  restraining  the 
disposition  of  lands,  and  was  therefore  null  and  void ;  fifklily, 
that  such  indenture  did  not  state  any  declaration  of  trust  in  writ- 
ing to  have  been  made  or  signed  by  the  said  Dame  Margaret 
Anderton,  nor  furnish  any  evidence  or  presumption  in  favour  of 
any  such  declaration  of  trust  in  writing  by  her;  and,  sixthly, 
that  such  indenture  could  not  operate  to  confirm  any  trust  in  favour 
of  the  Roman  Catholic  priest  for  the  time  being  of  Lydiate  created 
or  supposed  to  have  been  created  by  the  said  Dame  Margaret 
Anderton,  inasmuch  as  any  trust  created  or  supposed  to  have  been 
created  by  her  would  have  been  null  and  void. 
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These  two  petitions  came  on  to  be  heard  before  the  late  Yice- 
Chancellor  of  England  on  the  29th  June,  1849 ;  and,  by  an  order 
of  that  date,  his  Honor  declared  that  the  farm  called  Moljneux 
passed  under  the  general  devise  contained  in  the  will  to  the  trustees 
and  executors  therein  named,  and  that  the  petition  of  the  25th 
May,  1849,  presented  by  the  appellants  for  'the  confirmation  of  the 
Master's  report,  should  be  dismissed. 

From  this  decision  the  heirs^at-law  now  appealed  to  the  Lord 
Chancellor. 

Mr.  J.  Parker^  Mr,  Malms,  and  Mr,  Fleming,  for  the  appel- 
lants. —  The  testator  having  only  two  farms  in  Aughton, 
Shepherd's  and  Molyneux,  the  Master  has  *  found  that  the  *  708 
former  was  subject  to  a  valid  trust  in  favour  of  a  Roman 
Catholic  priest,  thus  excluding  the  idea  that  that  was  the  one  de- 
vised to  Mr.  Robinson,  and  consequently  showing  that  Molyneux 
was  the  one  intended.  The  objections  raised  to  the  appellant's 
title  are  reducible  to  three :  first,  the  Statute  of  Frauds ;  sec- 
ondly, that,  in  and  previously  to  1793,  when  the  trust  is  said  to 
have  been  created,  a  Roman  Catholic  could  not  have  been  the 
recipient  of  a  charity ;  and,  thirdly,  that  the  deed  of  1793  was  not 
enrolled  as  required  by  the  Statute  of  Mortmain.  With  respect  to 
the  first  it  is  clear  that,  although  generally  speaking,  a  trust  of 
land  cannot  be  declared  by  parol,  yet  an  exception  has  been  ad- 
mitted in  cases  of  wills,  as  where  a  devise  has  been  obtained  or 
prevented  by  the  undertaking  of  the  devisee  or  heir  to  do  certain 
acts  in  favour  of  individuals.  Stickland  v.  Aldridge,  (a)  Paine  v. 
Hall,  (6)  Podmore  v.  Gunning,  (c)  As  to  the  second  objection, 
the  Act  2  &  3  Will.  4,  c.  115,  having  made  all  trusts  in  favour  of 
Roman  Catholics  retrospectively  valid,  it  is  immaterial  to  discuss 
whether  the  trust  here  was  previously  valid  or  not.  Bradshaw  v. 
Tasker,  (d)  West  v.  Shuttleworth.  (e)  In  reference  to  the  third 
objection,  the  want  of  enrolment,  it  is  to  be  observed  that  the 
Statute  of  Mortmain,  9  Geo.  2,  c.  36,  did  not  pass  till  after  the 
death  of  Lady  Anderton  the  settlor,  so  that  if  a  trust  was  origi- 
nally created  it  is  not  affected  by  that  Statute.    It  is  also  to  be 

(a)  9  Ves.  616.  (d)  2  M.  &  K.  221. 

(b)  18  Ves.  475.  (e^   2  M.  &  K;  684. 

(c)  5  Sim.  485. 
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noticed  that  the  object  of  the  present  investigation  is  not  to  pick 
holes  in  the  title  of  the  priest  of  Lydiate,  but  to  construe  the  tes- 
tator's will ;  and  we  submit  that  when  the  Court  finds  a  trustee, 

as  here,  admitting  a  trust,  it  will  execute  that  trust.  At- 
*  704    torney-  General  v.    Ward,   (ji)     Every  *  devise    of  land, 

though  in  form  residuary,  is  in  its  nature  specific,  Broome 
V.  Monck,  (6)  and  in  the  present  case  the  testator  no  more  meant 
that  the  general  legatee  should  have  both  these  farms  than  that 
Mr.  Robinson  should  have  them.  We  further  submit  that  the  ob- 
ject to  bo  ascertained,  and  which  it  was  the  intention  of  Lord 
Lyndhurst's  order  in  1845  to  ascertain,  was,  not  whether  there 
was  a  valid  trust  which  could  be  enforced,  but  of  which  of  these 
farms  it  was  that  the  testator  considered  himself  to  be  the  owner. 
It  is  to  be  remarked  that  the  devise  of  the  trust  estates  would  be 
nugatory,  unless  Shepherd's  farm  was  treated  as  being  the  subject 
of  it,  for  that  farm  was  in  fact  the  only  trust  estate  which  the  tes- 
tator had.  Again,  the  word  "  my  "  in  a  devise  of  estates  is  ap- 
plicable to  those  belonging  to  a  testator  in  his  own  right,  and  not 
to  those  over  which  he  has  a  power  of  appointment.  Napier  v. 
Napier  J  (c)  Benn  v.  Roake.  (rf)  [Upon  the  point  of  thea  dmissi- 
bility  and  use  to  be  made  of  ea!trinsic  evidence,  they  referred  to 
the  fifth  proposition  in  Wigram  on  Extrinsic  Evidence  in  aid  of 
the  Interpretation  of  Wills,  and  to  Blundell  v.  Gladstone,  (e)] 

Mr.  Bethell,  Mr.  Bacon,  Mr,  Campbell,  and  Mr.  Witham,  for 
the  respondents  and  in  support  of  the  decision  of  the  Vice-Chan- 
cellor.  The  question  must  be  treated  as  one  relating  to  a  specific 
devise,  the  heirs-at-law  here  standing  in  the  place  of  the  alleged 
specific  devisee.  It  is  impossible  from  the  statement  in  the  Mas- 
ter's report  to  gather  any  thing  with  certainty  as  to  the*  existence 
of  a  trust  previous  to  1793.    What  we  contend  for  is,  that  if  Lady 

Anderton  made  a  declaration  of  trust  by  parol,  it  was  void 
*705    *  under  the  Statute  of  Frauds;  and,  whether  she  made  it 

by  parcJl  or  by  deed,  it  was  void  under  the  laws  in  force 
against  Roman  Catholics.  With  regard  to  the  enrolment  required 
by  the  Statute  9  Geo.  2,  c.  36,  it  is  an  act  which  cannot  be  pre- 

(a)  6  Hare,  477.  (d)  5  B.  &  C.  720. 

(b)  10  Ves.  697 ;  see  p.  605.  (c)  1  Phil.  279. 

(c)  1  Sim.  28. 
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Sinned.  Doe  v.  WiUertofiy  (a)  Wright  v.  Smythies.  (6)  All  that 
is  fairly  deducible  from  Podmore  v.  Gunningj  and  that  class  of 
cases  referred  to  on  the  other  side  is,  that  the  Statute  of  Frauds 
is  not  to  be  permitted  to  be  used  as  the  instrument  of  fraud.  It 
has  been  said  that  Lord  Lyndhurst's  order  of  reference  directed  it 
to  be  ascertained  of  what  the  testator  supposed  himself  to  be  a 
trustee ;  but  we  submit  that  this  was  clearly  not  its  meaning. 
We  admit  that  it  is  competent  for  a  party  to  adduce  extrinsic  evi- 
dence as  to  the  proper  meaning  to  be  put  on  obscure  language  in 
a  will,  but  no  such  evidence  can  be  admitted  to  show  what  the 
testator  intended.  Wigram  on  Extrinsic  Evidence  in  aid  of  the 
Interpretation  of  Wills,  Prop.  VI. 

[As  bearing  upon  the  question  of  legacies  on  charitable  trusts, 
and  the  validity  or  otherwise  of  a  trust  in  favour  of  a  Roman 
Catholic  priest,  they  referred  to  the  following  statutes  and  cases : 
23  Hen.  8,  c.  10 ;  1  Eliz.  c.  1 ;  5  Eliz.  c.  1 ;  27  Eliz.  c.  2,  §§  3, 
4 ;  11  &  12  Will.  3,  c.  4,  §  4;  18  Geo.  3,  c.  60 ;  31  Geo.  3,  c.  32; 
Attorney- General  v.  Gayner  Jones ^  {&)  Martidale  v.  Martin^  (d) 
Porter's  Case,  (^)  Croft  v.  JEvetts^  (g*)  The  King  v.  Lady  Porting- 
ton,  (A)  Cary  v.  Abboty  (t)  Da  Costa  v.  De  Pas^  (A) 
•  Jenner  v.  Harper ^  (J)  Adlington  v.  "Clowwi,  (m)  Attorney-  *  706 
General  v.  Ward,  (n)  And  on  the  doctrine  of  presumption 
they  cited  Williams  v.  The  East  India  Company ^(p)  and  The 
King  V.  The  Inhabitants  of  Twyning.  (/?)  ] 

« 

Mr.  J,  Parker y  in  reply.  —  We  submit  that  the  deed  of  1793  is 
conclusive  in  the  appellants'  favour;  and  that  it  is  evidence  of 
an  antecedent  trust  which  we  have  a  right  to  ask  the  Court  to 
presume  was  created  by  some  act  not  requiring  enrolment.  The 
case  of  TJie  King  v.  The  hUiabitqnts  of  Twyning ^  (ji)  cited  on  the' 

(a)  3  B.  &  A.  149.  (6)  10  East,  409. 

(c)  Referred  to  in  1  Eden,  510 ;  and  1  Cox,  17 ;  and  sub  nomine^  Gates  & 
•  Joneses  Case,  2  Yem.  266 ;  see  also  Journals  of  the  House  of  Lords,  vol.  xiv., 

p.  560  (20th  November,  1690),  and  printed  cases  in  House  of  Lords  (Lincoln^s 
Inn  Library),  vol.  \,  p.  175. 

(d)  1  Cro.  Eliz.  288.  (0    1  P.  W.  247. 
(«)   1  Rep.  16,  a,  6.  (m)  3  Atk.  141. 
(jg)  Moore,  784.  (w)  6  Hare,  477. 
{h)  1  Salk.  162 ;  3  Salk.  384.  (o)   3  East,  192. 
(0  7  Ves.  490.  (p)  2  B.  &  A.  386. 
{k)  1  Amb.  228. 
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other  side,  has  been  frequently  doubted,  and  is  inconsistent  with 
Lapsley  v.  Gfrierson.  (a)  [  7%e  King  v.  The  InhaJbitants  of 
Harbome^  (6)  The  Attorney-  General  v.  Todd.  (<?)  ]    - 

1852.    Febmaiy  26. 

The  Lord  Chancellor.  —  This  is  an  appeal  from  a  decree  of  the 
late  Vice-Chancellor  of  England :  the  appellants  are  Lord  Gamoys 
and  Sir  Charles  Robert  Tempest,  Bart.,  who,  as  co-heirs  of  Charles 
Robert  Blundell,  Esq.,  claim  to  be -entitled  to  a  farm  in  Aughton  in 
the  county  of  Lancaster  called  Molyneux,  as  having  been  devised 
by  his  will,  as  they  contend,  to  the  Rev.  Thomas  Robinson,  who 
died  in  the  testator's  lifetime ;  and  the  question  to  be  decided  is, 
whether  it  can  be  ascertained  with  sufficient  legal  certainty  that 
that  farm  was  intended  to  be  devised,  or  another  farm  which  the 
testator  had  in  the  same  parish,  and  which  was  let  to  the  same 

tenant. 
*  707  *  The  onus  or  burden  of  producing  evidence,  by  which  the 
farm  intended  to  pass  by  the  devise  is  to  be  ascertained, 
rests  upon  the  appellants ;  and  I  will  therefore  examine  the  evi- 
dence produced  on  their  behalf,  by  which  they  contend  it  is  estab- 
lished that  Molyneux  farm  was  intended  to  pass  by  the  devise. 

His  Lordship  here  stated,  in  almost  the  precise  terms  above 
used,  the  several  proceedings  in  the  suit  in  reference  to  the  present 
question;  and  the  evidence  mentioned  by  the  Master  in  his 
report :  and  then  proceeded  as  follows :  — 

It  appears  that  the  ground  on  which  the  Vice-Chancellor,  by 
the  order  of  the  80th  March,  1844,  dismissed  the  petition  of  Lord 
Camoys  and  Elizabeth  Tempest,  praying  that  they  might  be  let 
into  possession  of  Molyneux  farm,  was,  that  there  was  nothing  in 
*the  will  to  show  that  the  trusts  meant  any  thing  else  but  sybsist- 
ing  trusts ;  that  there  was  no  evidence  that  there  were  any  sub- 
sisting trusts,  or  that  the  testator  meant  to  devise  one  farm  rather 
than  the  other;  that  therefore  there  was  nothing  to  show  with 
certainty  what  the  exception  was;  and  that  consequently,  as  to 
the  farms  in  Aughton,  there  was  no  exception,,  and  that  they 
passed  under  the  general  devise  to  the  trustees  and  executors,  in 
the  same  manner  as  if  there  had  been  no  exception. 

It  alaip  appears,  from  the  short-hand  writer's  notes,  that  the 

(a)  1  H.  L.  Gas.  49S.         Q>)  2  A.  &  E.  540.         (c)  1  Keen,  803. 
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order  which  is  the  subject  of  the  present  appeal  was  made  on  the 
same  grounds  ;  and  that  notwithstanding  the  Master's  report,  the 
Yico-Ghancellor  still  remained  of  opinion  that  there  was  no  valid 
trust  of  either  of  the  farms  in  Aughton.  In  the  beginning  of  his 
judgment  he  says:  '^  The  question,  as  I  understand  it,  is  this, 
whether  such  farms  and  lands,  or  any  or  which  of  *  them,  *  708 
were  or  was  held  by  the  testator,  on  any  and  what  trusts, 
that  is  the  real  question ; "  and  again,  after  reviewing  the  Master's 
report,  be  says :  ^^  I  think  the  fact  remains  as  it  did  before ;  namely, 
that  Mr.  Blundell,  at  the  time  of  his  death,  was  not  bound  by  any 
subsisting  trust,  any  valid  trust,  which  could  have  been  enforced 
as  against  him  by  the  Catholic  priest." 

This  view  of  the  question  to  be  tried  would  also  seem  to  be  in 
accordance  with  the  language  which,  from  the  short-hand  writer's 
notes,  appears  to  have  been  used  by  Lord  LTNDHmiST,  and  with 
the  terms  of  the  order  of  reference  made  by  him  when  he  referred 
it  back  to  the  Master  to  inquire  as  to  the  existence  of  any  trust ; 
for  he  is  reported  to  have,  said :  ^'  Upon  the  case  as  it  stood,  I  think 
the  Vice-Chancellor's  decree  was  right,  but  if  it  should  appear 
that  Shepherd's  was  held  by  the  testator  on  any  valid  trust,  it 
seems  that  the  will  may  be  so  construed  as  to  include  it  in  the 
general  or  first  devise,  and  if  so,  the  subsequent  devise  of  the  farm 
in  Aughton  may  perhaps  be  construed  to  refer  to  the  farm  in 
Aughton  not  before  devised,  and  this  was  Moljmeux;  .  •  .  the 
proper  course  would  be  to  refer  it  back  to  the  Master  to  inquire 
whether  the  estate  or  interest  of  the  testator  in  the  farms  in  ques- 
tion, or  either  of  them,  was  subject  to  any  and  what  trusts,  with 
liberty  to  the  Master  to  state  special  circumstances;"  and  the 
terms  of  the  order  made  were  in  accordance  with  this  judgment. 

The  question  being  which  farm  the  testator  intended  to  give  to 
Mr.  Robinson,  and  the  devise  importing  a  beneficial  devise,  it 
would  seem  that  if  Shepherd's  farm  was  held  by  the  testator  on  a 
valid  trust,  and  Molyneux  farm  was  not.  Shepherd's  may  be 
regarded  as  included  in  the  general  devise  to  the  trustees  and 
executors,  and  Molyneux  farm  may  be  considered  to  be  the 
farm  meant  *  in  the  subsequent  devise.  I  do  not  however  *  709 
think  that,  in  the  absence  of  proof  that  Shepherd's  was  held 
on  a  valid  trust,  it  would  necessarily  be  uncertain  which  gf  the 
two,  estates  was 'meant  by  the  subsequent  devise;  nor  did  Lord 
Ltndhurst  appear  either  direct^  or  indirectly  to  assert  that.  The 
VOL.  m.  S5  [  646  ] 
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expressions  used  by  that  learned  Lord  are  quite  consistent  with 
his  having  considered  it,  if  not  certain,  yet  most  probable,  that  the 
Master  would  find,  as  he  did  in  fact  find,  that  there  was  a  yalid 
trust,  and  that  he  should  be  satisfied  with  the  Master's  conclusion. 
He  may  have,  therefore,  not  thought  it  necessary  to  make  the 
terms  of  the  inquiry  more  comprehensive  by  directing  the  Master 
to  inquire  whether  the  farms  or  any  of  them  were  or  was  held  by 
bim  or  treated  by  him  as  if  held  on  any  and  what  trusts. 

I  do  not  therefore  conceive  that  the  observations  which  I  am 
about  to  make  are  at  variance  with  Lord  Ltndhurst's  view  of  the 
case  ;  but  even  supposing  this  to  be  otherwise,  I  must,  although 
with  the  greatest  deference,  express  my  opinion  that  the  only  ques- 
tion which  is  absolutely  necessary  to  be  decided  is  this,  not  whether 
the  testator  really  held  those  estates  or  one  of  them  on  any  valid 
trusts,  but  rather  what  he  considered  and  understood  to  be  his 
interest,  that  is  whether  he  supposed  that  he  held  them  or  one  of 
them  on  any  trust,  or  treated  or  intended  to  treat  or  to  have  them 
or  one  of  them  treated  as  if  so  held  in  trust.  If  he  supposed 
that  he  held  one  of  them  on  trust  or  treated  it  as  if  so  held  and 
intended  that  it  should  be  considered  and  treated  as  so  held,  and 
if  it  does  not  appear  that  he  held  or  supposed  that  he  held  the 
other  of  them  on  any  trust,  it  seems  to  me  that  the  one  which  he 
supposed  to  be  held  on  any  trust  or  treated  as  if  so  held,  cannot 
be  regarded  as  intended  to  be  the  subject  of  the  devise  to 
*  710  Mr.  Robinson,  *  and  consequently  the  other  estate  may  be 
deemed  to  be  the  one  referred  to  in  that  devise. 

The  point  to  be  determined  is,  whether  the  case  furnishes  the 
means  of  ascertaining  with  sufficient  legal  certainty,  which  of  the 
two  farms  in  Aughton  the  testator  intended  to  give  by  the  devise. 
The  devise  is  expressed  in  general  terms,  unaccompanied  by  any 
words  restrictive  of  their  efiect,  and  must,  therefore,  be  taken  to 
give  the  subject-matter  of  the  devise  beneficially  to  the  devisee. 
Tlie  estate  is  not  described  as  a  trust  estate,  neither  is  it  given 
with  the  view  that  the  trusts  may  be  performed. 

The  inference,  from  the  terms  of  the  devise,  that  the  subject- 
matter  of  it  was  not  given  upon  trust  nor  intended  to  be  subject 
to  any  trust,  is  strengthened  by  the  difierence  in  the  structure  and 
langmtge  of  the  two  devises  to  which  I  have  referred  ;  and  if  it  can 
be  proved,  or  may  be  assumed,  that  the  devise  is  to  be  construed 
to  be  beneficial,  or,  in  other  words,  that  the  subject  of  it  was  given 
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for  the  personal  adyantagQ  of  the  devisee,  it  will,  as  before  stated, 
follow  ttiat,  if  it  can  be  ascertained  that  one  of  the  farms  in  Angh- 
ixm  was  subject  to  a  trust,  or  that  the  testator  desired  or  intended 
tiiat  it  should  be  applied  to  purposes  other  than  those  which  would 
be  beneficial  to  the  devisee,  it  must  be'  inferred  that  that  farm 
oould  not  be  intended  to  pass  under  a  devise,  the  terms  of  which 
indicate  that  it  was  to  be  beneficially  enjoyed  by  the  devisee. 

I  will  now  state  the  facts  which  I  think  are  sufficiently  estab- 
lished on  the  part  of  the  appellants.  The  two  farms  were  pur- 
chased by  Lady  Anderton ;  the  property  derived  firom  Lady 
Anderton  became  the  subject  of  two  settlements,  but 
Shepherd's  farm  was  expressly  *  excepted  out  of  these  *  711 
settlements.  For  what  reason  it  was  so  excepted  does  not 
distinctly  appear,  but  from  the  statement,  in  the  declaration  of 
trust  and  deed  of  covenant  executed  by  Henry  Blundell  in  1798,  it 
is  highly  probable,  although  it  may  not  be  established  with  legal 
certainty,  that  it  was  in  fact  subject  to  a  trust,  or  at  all  events  es- 
teemed to  be  so,  which  precluded  it  from  being  at  the  disposal  of 
'  those  who  could  beneficially  dispose  of  the  ^mainder  of  Lady 
Anderton's  property. 

The  testator  derived  the  property  in  Aughton  from  Henry  Blun- 
dell,- and  is,  therefore,  afiected  by  his  acts,  and  declarations  while  in 
possession  of  those  estates,  regarding  the  nature  of  his  interest  in 
them.  Henry  Blundell,  as  before  stated,  in  1793  executed  a  formal 
declaration  of  trust  under  hand  and  seal,  by  which  he  declared 
that  Shepherd's  farm  had  been  ordered  and  directed  by  Lady 
Anderton  to  be  held  in  trust  for  the  Roman  Catholic  priest  offici- 
ating in  Lydiate,  and  that  he,  H.  Blundell,  held  it  upon  that  trust, 
and  covenanted  to  apply  the  proceeds  accordingly. 

It  is  further  proved  that  in  the  rent  books  of  Henry  Blundell, 
Shepherd's  farm  was  always  inserted,  accompanied  with  words 
importing  that  it  was  trust  property  ;  the  expressions  are  various, 
as  appears  by  the  Master's  report,  but  all  to  the  same  import ;  and 
further  that  the  accounts,  in  which  the  steward  was  charged  with 
the  receipt  of  the  rent  of  this  farm,  contained  a  credit  or  entry  as 
having  paid  the  amount  of  the  rent  received  to  the  Roman  Catho- 
lic priest  officiating  in  Lydiate.  The  same  course  was  also  pur- 
sued by  the  testator ;  that  is,  Shepherd's  farm  was  treated  as  held, 
or  at  all  events  applied,  as  a  trust  for  the  Roman  Catholic 
priest. 
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*712  *I  consider,  therefore,  the  evidence  to  establish  that, 
throughout  the  lives  of  the  testator's  father  and  of  him- 
self, the  proceeds  of  Shepherd's  farm  were  paid  to  the  Soman 
Catholic  priest  officiating  in  Ljdiate.  The  evidence  does  not  apply 
to  each  j^ar  during  their  lives,  but  to  a  sufficient  number  of  years 
to  furnish  satisfactory  evidence,  notwithstanding  occasioilal  omis- 
sions, that  the  same  course  was  pursued  throughout  their  lives. 

It  is  not  perhaps  a  strong  circumstance,  but  is  not  altogether 
immaterial,  that  Shepherd's  farm  acquired  by  reputation  the  name 
of  "  The  Priest's  Land." 

I  am  of  opinion  that  the  evidence  I  have  stated  establishes  with 
sufficient  legal  certainty,  that  Shepherd's  farm  came  to  the  testator, 
at  all  events  as  property  subject  to  a  trust,  that  he  accepted  and 
adopted  such  trust  and  applied  the  proceeds  in  conformity  with  the 
real  or  supposed  trust,  that  he  understood  and  intended  to  com- 
prise it  in  the  general  devise  of  his  trust  estates  and  that  he  did 
not  intend  the  devise  to  Thomas  Robinson  of  his  farm  in  Aughton 
to  apply  to  or  comprise  Shepherd's  farm,  and  that,  as  he  had  no 
other  farms  in  At%hton  than  Shepherd's  and  Molyneux,  it  follows 
that  Molyneux  farm  was  intended  to  pass  by  that  devise. 

For  the  reasons  which  I  have  given,  the  order  of  the  Yice-Chan- 
cellor  must  be  reversed,  and  it  must  be  declared  that  Moljmeux 
farm  was  intended  to  be  devised  to  the  Rev.  Thomas  Robinson,  and 
that  that  estate  lapsed  in  favour  of  the  co-heirs  of  the  testator. 
The  costs  will  be  paid  out  of  the  testator's  estate. 


*  713  •  MONRO  V.  TAYLOR. 

1861.    April  29,  30.    May  2.     1862.    February  26. 

Hddt  under  the  circumstances  of  the  case,  that  a  partj  having  agreed  to  pur- 
chase premises  stated  to  be  partly  freehold  and  partly  leasehold  could  not,  in 
the  absence  of  fraud,  concealment,  or  misrepresentation  on  the  part  of  the 
vendor,  resist  a  specific  performance  of  his  contract  merely  on  the  ground 
that  the  exact  position  of  the  boundary  line  between  the  freehold  and  lease- 
hold portions  could  not  be  ascertained,  and  that  this  would  be  so,  even 
assuming  for  the  purpose  of  argument  that  a  vendor  who  contracts  to  sell 
property  partly  freehold  and  partly  leasehold  is,  in  the  absence  of  specifio 
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stipalationB,  to  be  considered  as  bound  to  show  what  part  is  freehold  and 
what  leasehold.' 

Speoific  performance  of  a  contract  for  the  sale  of  property  partly  freehold,  and 
partly  leasehold  will  not  be  refused  on  the  ground  that  the  boundaries  of  the 
two  portions  are  not  distinctly  defined,  senile. . 

Where  on  a  reference  as  to  title  in  a  suit  for  specific  performance,  the  plaintiff, 
the  render,  showed  a  good  title  in  the  opinion  of  the  Master  from  the  time  of 
producing  before  him  certain  evidence  the  existence  of  which  was  well  known 
to  the  defendant,  but  it  had  formed  no  subject  of  dispute  between  him  and 
the  vendor :  Held,  that  interest  on  the  purchase-money  ought  to  be  allowed 
from  the  time  fixed  by  the  contract  for  completion,  and  not  merely  from  the 
time  of  the  good  title  actually  shown : '  Hdd  also,  that  the  plaintiff  was  under 
the  same  circumstances  entitled  to  the  costs  of  the  suit.' 

The  question  involved  in  ibis  appeal,  which  was  from  a  decision 
of  the  late  Yice-Ohancellor  WiG&AM,.wa8  the  right  of  the  plaintiff 
to  compel  the  defendant  specifically  to  perform  his  contract  to  pur- 
chase from  the  plaintiff  certain  prenuses  called  Belmont  House,  at 
Vauxhall. 

By  an  agreement  dated  the  Slst  July,  1845,  G.  L.  Taylor,  as 
chairman  and  on  behalf  of  the  Western  Gas-light  Company,  agreed 
to  purchase  of  B.  Monro,  the  premises  in  question,  '^  partly  free- 
hold and  partly  leasehold,"  for  7750/.,  the  purchase  to  be  completed 
on  .the  1st  November,  then  next,  Mr.  Taylor  agreeing  "  to  take  the 
same  title  as  Mr.  Monro  took  on  purchasing  from  the  devisees  and 
executors  of  the  late  Duke  of  Brunswick." 

The  boundaries  and  dimensions  of  the  premises  as  a  whole  were 
perfectly  ascertained,  and  the  freehold  and  leasehold  parts 
were  not  intermixed,  but  there  was  no  *  visible  or  distinct  *  714 
boundary  between  them :  neither  the  conveyance  from  the 
devisees  and  executors  of  the  Duke  of  Brunswick  to  the  plaintiff, 
nor  any  other  deeds  connected  with  the  plaintiff's  holding,  afforded 
any  assistance  to  determine  the  boundaries.  The  leasehold  parts 
of  the  premises  were  held  under  the  dean  and  chapter  of  Canter- 
bury, and  were  not  assignable  without  their  license. 

Previously  to  the  contract  with  the  defendant,  the  plaintiff  had 
applied  to  the  dean  and  chapter  for  a  renewal  of  the  lease,  and 

>  See  Sugden  V.  &  P.  (14th  £ng.  ed.)  19,  303. 

•  2  Sugden  V.  &  P.  (7th  Am.  ed.),  254  [793],  and  cases  in  note  (2)  ;  (14th 
Eng.  ed.)  627  d  seq, ;  Grove  v.  Baatard,  1  De  G.,  M.  &  G.  69 ;  Be  Visme  o. 
De  Viame,  1  M'N.  &  G.  346,  and  cases  in  note  (1) ;  Sherwin  v.  Shakspear, 
6  De  G.,  M.  &  G.  617. 

'  See  2  Dan.  Ch.  Pr.  '(4th  Am.  ed.)  990,  and  cases  in  note  (4) ;  Sugden, 
V.  &  P.  (14th  Eng.  ed.)  660, 
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they  had  required,  as  a  term  of  granting  such  renewal,  that  the. 
new  lease  should  contain  a  plan  showing  the  boundaries  and 
dimensions  of  the  leasehold  premises.  In  the  course  of  the  di^us- 
sions  which  took  place  on  this  subject,  it  was  discovered  that,  in  a 
surrendered  lease  of  the  premises  dated  in  1810,  there  was  a  plan 
showing  the  boundaries  of  the  leaseholds,  and  stated  to  be  drawn 
on  a  scale  of  one  chain  to  an  inch,  imd  having  the  quantity  of  two 
roods  specifically  mentioned  in  the  body  of  the  plan.  Upon,  how- 
ever, applying  the  scale  to  the  form  and  dimensions  of  the  plan,  it 
gave  rather  more  than  two  roods.  The  dean  and  chapter  then 
insisted  that  any  new  lease  from  them  should  contain  a  plan  similar 
to  that  just  mentioned  but  omitting  the  specification,  and  even 
declined  to  grant  the  plaintiff  license  to  assign  the  lease  imder 
which  he  was  actually  holding.  This  produced  a  long  correspond- 
ence between  Messrs.  Few  &  Go.  as  the  solicitors  of  the  plaintiff, 
the  Honorable  D.  Finch  as  the  agent  of  the  dean  and  chapter, 
and  Messrs.  Phillips  &  Son  as  the  solicitors  of  the  defendant.  The 
defendant  finally,  in  August,  1846,  contended  that  he  was  entitled  to 
require  a  definition  of  the  boundaries  between  the  leasehold 
•715  and  freehold  parts  of  the  property,  and  declined  to  ♦com- 
plete. The  plaintiff  having,  however,  succeeded  in  obtain- 
ing from  the  dean  and  chapter  a  license  to  assign  without  reference 
to  the  claim  made  by  them,  insisted  on  his  right  to  have  the  con- 
tract performed,  and  in  December,  1846,  filed  a  bill  against  the 
defendant  to  enforce  it. 

The  cause  was  heard  before  the  Vice-Chancellor  Wigbam,  who, 
on  the  26th  June,  1848,  made  a  decree  in  favour  of  the  plaintiff, 
subject  to  his  showing  a  good  title  in  the  terms  of  the  contract ; 
and  to  ascertain  this,  directed  a  reference  to  the  Master. 

The  Master  reported  in  favour  of  the  title  as  from  the  8d  Novem- 
ber, 1849,  the  plaintiff  having  on  that  day  produced  and  left  in 
the  office  an  attested  copy  of  the  lease  of  1810.  To  this  report 
both  parties  excepted ;  the  plaintiff  on  the  ground  that  a  good 
title  was  shown  at  the  filing  of  the  bill ;  and  the  defendant  on  the 
ground  that  no  good  title  at  all  was  shown. 

The  cause  having  come  on  again  before  the  Vice-Chancellor  on 
ihese  exceptions  and  on  further  directions,  his  Honor,  on  the  20th 
February,  1860,  made  a  decree  overruling  both  sets  of  exceptions, 
and  directing  the  Master  to  compute  the  purchase-money  due  to 
the  plaintiff,  and  to  compute  interest  on  5000Z.,  part  of  such  pur- 
chase-money, for  three  years  commencing  from  November,  1845, 
'[650] 
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at  the.  rate  of  5L  per  cent,  and  on  the  residue  of  the  purchase- 
money  for  three  years  at  the  rate  of  4/.  per  cent,  and  on  the  whole 
amount  of  such  purchase-money,  from  the  expiration  of  the  said 
three  years  to  the  date  of  the  report,  according  to  the  agreement : 
and  the  Master  was  to  take  an  account  of  the  rents  and  profits 
from  the  1st  November,  1846,  and  tliat  which  should  be 
coming  on  such  account  of  rents  *  and  prc^ts  should  be  *  71& 
deducted  from  what  should  be  due  to  the  plaintiff  for  pur- 
chase-money and  interest :  and  on  the  plaintiff  executing  a  proper 
conveyance,  it  was  ordered  that  the  defendant  should  pay  to 
the  plaintiff  what  should  remain  due  for  principal  and  interest. 
From  this  decision  the  defendant  appealed  to  the  Lord  Chan- 
cellor. 

A  full  report  of  the  case,  as  heard  before  the  Yice-Ghancellor, 
will  be  found  in  the  8th  volume  of  Mr.  Hare's  Reports,  page  61 ; 
but  it  has  been  deemed  proper  to  give  the  foregoing  outline  of  the 
material  facts,  in  order  to  render  the  judgment  of  the  Lord  Chan- 
cellor intelligible  to  the  reader. 

The  Solicitor' General  and  Mr,  Amphlett,  for  the  plaintiff  and 
in  support  of  the  decision  of  the  Yice-Chancellor,  contended  that 
the  defendant  had  no  right  to  rescind  his  contract  merely  on  the 
ground  of  the  vendor's  inability  precisely  to  fix  the  boundary 
between  the  leasehold  and  freehold  parts  of  the  premises,  the 
objection  being,  under  the  circumstances  of  the  case,  perfectly 
trivial,  and  at  most  affording  only  a  ground  for  a  claim  to  compen- 
sation ;  that  the  Court  would'  look  at  these  circumstances  before 
refusing  to  assist  the  plaintiff,  the  question  being,  as  stated  by 
Lord  CoTTSNHAM  in  giving  judgment  in  Grove  v.  Bastard j  (a), 
'^  what  is  the  value  of  the  objection."  They  submitted  that  the 
defendant  could  set  up  lio  valid  claim  to  have  a  renewed  lease 
merely  on  the  ground,  that  at  the  time  when  the  contract  was 
entered  into,  the  plaintiff  was  negotiating  for  such  lease  with  the 
dean  and  chapter ;  that  the  correspondence  showed  a  waiver  on 
his  part  of  the  objection  as  to  not  distinguishing  the  freehold  and 
leasehold  portions  of  the  premises ;  and  that  the  defendant 
♦  in  fact  had  that  which  under  the  contract  he  stipulated  *  717 
for ;  namely,  such  title  as  the  plaintiff  took  from  the  devisees 
and  executors  of  the  Duke  of  Brunswick.    They  referred  to  Long 

(a)  2Fliil.  619:  see  p.  621. 
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V.  Collier^  (a)  Freme  v.  Wright ;  (6)  and,  on  the  question  of  time, 
to  Taylor  v.  Brown,  (c)  King  v.  Wilson,  (d) 

Mr.  JRolt,  Mr.  Malins,  Mr.  MlckletkwaUe,  for  the  appeal,  con- 
tended that  the  objection  raised  by  the  defendant  to  complete  the 
contract  was  valid  and  substantial,  and  that  a  decree  for  specific 
performance,  under  all  the  circumstances,  ought  not  to  be  made ; 
and,  on  this  point,  they  referred  to  Price  v.  Strange,  (e)  Stappltan 
V.  Scott,  (g*)  Dawson  v.  Brinchman.  (A)  They  submitted  that  the 
case  was  not  one  to  which  the  principle  of  compensation  could  be 
applied ;  that  no  waiver  by  the  defendant  had  been  established,  he 
having  done  nothing  which  had  that  effect  since  he  became  aware 
of  the  objections  existing  to  the  title ;  and  that  what  had  occurred 
showed  that  he  would  not  take  the  premises  with  a  title  as  free 
and  unshackled  as  that  under  which  the  Duke  of  Brunswick  held 
them.  They  referred  to  Squire  v.  Campbell,  (%)  Burnett  v. 
Brown,  (Jc)  Sugd.  Vend.  &  Purch.  Vol.  I.  p.  13,  ed.  10.  They 
also  cited,  on  the  question  of  interest  and  costs,  Jotiss  v. 
Mudd,  (t)  Monk  v.  Huskisson,  (m)  Be '  Vxsme  v.  De  Vtsme.  (n) 

.    The  Solicitor-Q-eneral,  in  reply,  referred   to    Osbaldeston   v. 
Askew,  (o) 

*  718  *  The  Lord  Chancellor,  after  mentioning  the  facts  of 
the  case  and  reading  at  length  several  of  the  letters  forming 
part  of  the  correspondence  above  referred  to;  stated  the  decree 
of  the  Vice-chancellor  of  the  20th  Pebinary,  1850,  (;?)  and  then 
proceeded  as  follows :  — 

The  defendant  has  appealed  against  this  decree,  but  I  am  of 
opinion  that  it  was  perfectly  right,  except  so  far  as  it  relates  to 

(a)  4  Ru88.  267.  (t)  1  M.  &  C.  459. 

(6)  4  Madd.  864.  {k)  IJ.  &  W.  168. 

(c)  2  Beav.  180.  .(0  4  Russ.  118. 

Id)  6  Beav.  124.  (m)  4  Rubs.  121  n. 

(e)  6  Madd.  159.  (n)  1  Mac.  &  G.  836. 

(g)  16  Ves.  272.  (o)  1  Russ.  160. 

Ih)  3  Mac.  &  G.  58. 

(jf)  It  has  not  been  considered  necessary  to  insert  this  part  of  his  Lordahip^s 
judgment,  as  the  report  of  the  case  given  by  Mr.  Hare  and  the  statement  intro- 
ductory to  the  present  report  seem  to  render  sufficiently  intelligible  the  different 
matters  alluded  to  in  the  remainder  of  the  judgment. 
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tibie  plaintiff's  exceptions.  It  has  been  objected  that  the  agree- 
ment ought  not  to  be  enforced  on  account  of  the  generality  of  the 
description, "partly  freehold  and  partly  leasehold;'^  but  this  objec- 
tion is  wholly  groundless.  I  am  not  aware  that  it  has  ever  been 
held  that  a  contract  for  the  purchase  of  freehold  and  leasehold 
property  must  define  the  precise  boundaries  or  quantities  of  each ; 
nor  do  I  think  that,  on  principle,  the  indefiniteness  of  such  a  de- 
scription in  a  purchase  contract  ought  to  be  deemed  a  justifiable 
reason  for  not  enforcing  it. 

If  the  boundaries  are  known  to  the  purchaser  at  the  time  of  the 
contract,  then  the  indefiniteness  of  the  description  is  manifestly 
immaterial ;  and,  even  if  they  are  not  known  at  the  time,  and  the 
purchaser  should  find  that  the  quantity  of  freehold  is  less  than  he 
expected,  and  this  should  be  very  prejudicial  to  him,  still,  if,  as  in 
the  present  case,  there  is  no  proof  that  there  was  any  fraud,  con- 
cealment, or  misrepresentation,  on  the  part  of  the  vendor,  the 
purchaser  would  only  have  to  blame  his  own  imprudence  in  not 
inquiring  what  were  the  relative  quantities  of  freehold  and 
leasehold  *  before  he  entered  into  the  contract.  As  to  the  *  719 
statement  in  this  case,  that  representations  respecting  the 
boundaries  were  made  prior  to  the  contract  to  Thomas  Stephens,  a 
director  of  the  company,  there  is  no  proof  of  this  whatever. 

It  is,  however,  urged  that  the  correspondence  shows  that  the 
original  agreement  had  been  abandoned,  and  a  treaty  for  a  new 
agreement  entered  into :  this,  however,  is  not  the  case.  The 
.letters  merely  amount  to  a  suggestion. of  modes  of  obviating  the 
difficulties,  which,  in  the  opinion  of  the  purchaser,  stood  in  the  way 
of  completing  the  purchase.  Again,  it  is  said  that  the  defendant 
gave  notice  of  his  abandonment  of  the  contract,  and  that,  under 
the  circumstances,  that  notice  had  the  effect  of  putting  an  end  to 
the  contract :  but  it  appears  from  Mr.  James  Phillips's  evidence, 
that  the  notice  was  afterwards  waived  by  the  subsequent  conduct 
of  h%  firm ;  and,  besides,  the  circumstances  of  the  case  were 
not  such  as  in  my  opinion  entitied  the  defendant  to  give  the 
notice. 

It  is  objected,  indeed,  t^at  the  dispute  which  has  arisen  respect- 
ing the  division  between  the  freehold  and  leasehold  portions  of  the 
estate,  is  a  reason  why  the  Court  should,  not  enforce  the  agree- 
ment ;  but  I  cannot  assent  to  this.  I  will  assume,  for  the  pur- 
pose of  the  argument,  that  a  vendor,  who  contracts  to  sell  prop- 
erty described  as  partly  freehold  and  partiy  leasehold  does,  in  the 
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absence  of  .specific  stipulations  to  the  contrary,  come  under  an 
obligation  to  show  the  purchaser  what  part  is  freehold  and  what 
part  is  leasehold,  and  that,  in  the  present  case,  the  stipulation  that 
the  purchaser  should  take  the  same  title  that  the  vendor  took  from 
the  dcTisees  and  executors  of  the  late  Duke  of  Brunswick, 

*  720   *  does  not  remove  that  obligation ;  for,  a  knowledge  of  the 

tenancy  of  the  different  portions  of  the  estate  may  be  of 
the  utmost  importance  in  regard  to  the  beneficial  use  of  the  prop- 
erty. But,  assuming  this  to  be  the  law,  I  think  that  by  the  pro- 
duction of  the  lease  of  1810,  the  vendor  sufiiciently  fulfilled  his 
obligation  to  show  what  part  is  freehold  and  what  part  is  lease- 
hold, even  supposing  it  to  be  wholly  uncertain  whether  the  specifi- 
cation of  two  roods  is  to  be  taken  as  conclusive  against  the  dean 
and  chapter,  or  whether  the  dimensions  ought  to  be  determined 
by  the  application  of  the  scale,  and  a  larger  extent  be  thereby  de- 
termined to  be  of  leasehold  tenure. 

I  will  put  out  of  the  question  the  argument  that  the  uncertainty 
is  only  an  uncertainty  of  the  law,  an  uncertainty  that  could  be 
terminated  by  a  decree,  which  when  pronounced  determines  what 
was  the  contract  from  the  beginning :  I  will  assume,  for  the  pur- 
pose of  the  argument,  that  there  is  an  uncertainty  which  could  not 
be  removed.  Yet,  assuming  this,  it  is  such  an  uncertainty  as 
ought  not  to  be  deemed  a  ground  for  refusing  specific  performance 
under  the  circumstances  of  the  present  case.  It  is  agreed  on  aU 
hands  that  the  leasehold  part  occupies  the  whole  of  the  river 
frontage,  and  that  the  freehold  occupies  the  whole  boundary  fur- 
thest from  the  river.  The  only  uncertainty  is,  what  is  the  exact 
position  of  the  division  line  between  the  freehold  and  the  lease- 
hold, and,  consequently,  whether  the  quantity  of  the  leasehold  is 
only  two  roods  or  somewhat  more,  say,  two  roods  and  a  half.  I 
lay  no  stress  on  the  smallness  of  the  additional  quantity  claimed  by 
the  dean  and  chapter :  I  will  suppose  it  to  be  of  the  utmost  impor- 
tance to  the  purchaser  that  the  leasehold  should  consist  of  two 
roods  only.     Supposing  this  to  be  so,  and  assuming,  never- 

*  721   theless,  that  the  additional  part  *  which  is  claimed  by  the 

dean  and  chapter  is  really  leasehold,  or  assuming  what 
would  certainly  be  not  more  prejudicial  to  the  purchaser,  that  it  is 
wholly  uncertain  whether  the  part  is  freehold  or  leasehold,  and 
that  such  uncertainty  never  could  be  removed,  the  purchaser  has 
sustained  no  damage.  He  has  all  that  the  vendor  had,  and  all 
that  he,  the  purchaser,  contracted  to  buy;  for,  considering  the 
[654] 
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value  of  the  good-will  of  a  tenant  holding  under  the  dean,  and 
chapter,  he  was  Ratisfied  to  take  the  estate  without  any  stipulation 
as  to  the  respective  quantities  of  freehold  and  leasehold.  All  that 
he  has  to  do  is  to  consider  that  the  leasehold  embraces  the  larger 
rather  than  the  smaller  of  the  two  quantities  of  one  or  other  of 
which  it  is  admitted  to  consist,  and  to  deal  with  the  estate  accord* 
inglj  in  the  purposes  to  which  he  maj  think  fit  to  apply  it. 

After  such  a  contract  for  purchase  as  that  which  was  entered 
into,  if  two  roods  and  a  half  had  been  the  quantity  specified  in  the 
body  of  the  plan  of  the  lease  of  1810,  it  cannot  be  pretended  that 
the  purchaser  would  have  been  entitled  to  resist  a  specific  perform- 
ance, when  he  had  purchased  under  a  general  description  which 
did  not  define  the  relative  proportions  of  freehold  and  leasehold, 
and  when  there  is  no  proof  that  any  representations  were  ever  made 
to  him  as  to  the  quantity  of  the  freehold  or  leasehold  or  the  boun- 
daries between  them.  How  then  can  it  be  maintained  for  one 
moment  that  the  purchaser  is  entitled  to  resist  a  specific  perform- 
ance, merely  because  the  quantity  specified  in  the  body  of  the  plan 
is  two  roods  while  the  scale  gives  and  the  dean  and  chapter  claim 
about  two  roods  and  a  half,  when  he  purchased  under  the  general 
description  of  partly  freehold  and  partly  leasehold,  and  when  there 
is  no  proof  that  at  the  time  of  the  contract,  he  was  ever  led 
to  suppose,  or  had  any  reason  to  suppose,  *  that  the  lease-  *  722 
hold  consisted  of  only  two  roods,  or  that  the  boundary  line 
between  the  freehold  and  l^e  leasehold  was  in  one  position  rather 
than  another  ?  To  resist  specific  performance  on  these  grounds, 
when  it  could*  not  have  been  resisted  if  the  quantity  specified  in 
the  body  of  the  plan  had  been  two  roods  and  a  half,  is  to  resist 
specific  performance  merely  on  account  of  the  possibility  of  the 
quantity  of  freehold  being  greater,  and  the  bargain  somewhat 
more  beneficial  in  the  present  case,  than  it  would  have  been  if  the 
quantity  specified  in  the  body  of  the  plan  had  been  two  roods  and 
a  half,  and  there  had  been  no  doubt  that  the  leasehold  consisted 
of  as  great  an  extent. 

As  to  the  notice  in  Mr.  Finch's  letter  of  the  25th  July,  that  the 
fine  settled  and  paid  for  the  renewal  of  the  lease  was  expressly  on 
an  understanding  that  the  new  lease  should  contain  such  descrip- 
tion and  plan  of  the  demised  premises  as  should  be  approved  by 
the  dean  and  chapter,  that  furnishes  no  reason  why  the  contract 
should  not  be  enforced ;  for  independently  of  the  consideration 
that  the  defendant  purchased  without  auj  stipulation  as  to  the 
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relative  quantities  of  freehold  and  leasehold,  the  letter  of  Messrs. 
Phillips  &  Son,  of  the  20th  July,  1846,  renders  that  notice  immate- 
rial ;  for,  in  that  letter,  they  say ;  "  K  you  obtain  a  license  to 
assign  to  our  client  the  existing  lease  without  any  condition,  so 
that  we  may  hereafter  object  to  imreasonable  deviations,  we  think 
we  ought  to  be  satisfied,  and  shall  therefore  recommend  it."  The 
defendant  has  got  this  license  to  assign  the  existing  lease  without 
any  condition ;  and,  if  the  dean  and  chapter  should  afterwards, 
on  renewal,  insist  that  the  plan  of  the  lease  of  1810  should  be 
adopted  omitting  the  specification  of  the  quantity,  or  that  the 
leasehold  should  be  stated  to  amount  to  the  quantity  for 

*  723   which  the  dean  and  chapter  have  *  contended,  this  would 

be  merely  a  demand  which  the  defendant  was  prepared  to 
expect,  and  notwithstanding  the  expectation  of  which,  his  solicitors 
expressed  their  willingness  to  accept  the  assignment  of  the  lease. 

It  is  further  contended,  that  the  delay  which  has  taken  place, 
and  the  position  of  the  company  on  whose  behalf  the  defendant 
purchased,  furnish  a  reason  why  the  Court  should  not  enforce  the 
agreement.  It  is  submitted  by  the  answer  that  by  reason  of 
the  serious  and  prejudicial  delay  that  had  arisen  previously  to  the 
month  of  August,  1846,  in  the  completion  of  the  purchase,  which 
prevented  the  company  from  commencing  the  manufacture  of  gas 
and  proceeding  with  the  building  operations  which  were  absolutely 
demanded  and  had  been  determined  on  by  the  company  on  the 
defendant  entering  into  the  contract,  the  defendant  was  justified  in 
abandoning  the  contract,  and  the  more  especially  as  the  company 
had  been  compelled,  by  reason  of  such  delay,  to  pdrchase  other 
and  less  advantageous  premises,  for  the  purpose  of  carrying  on  the 
manufacture  of  gas :  but  there  does  not  appear  to  be  any  evidence 
of  this,  or  that  the  plaintiflF  or  his  solicitor  was  aware  of  the 
purpose  for  which  the  defendant  or  the  company  made  the  pur- 
chase. But,  even  if  that  were  otherwise,  the  defendant  might 
have  at  once  put  an  end  to  the  delay  by  assenting  to  the  claim  of 
the  dean  and  chapter,  which  he  might  do  without  having  any 
cause  to  complain  on  that  account,  as  he  purchased  without  any 
stipulation  or  understanding  as  to  the  quantity  of  the  leasehold. 

Another  objection  urged  by  the  defendant  is  this,  that  the  plain- 
tiflF contracted  or  was  bound  to  procure  at  his  own  expense  a  re- 
newed lease  for  the  defendant;  but  this  is  not  so.    It  is 

•  724    true,  that  the  plaintiflT,  prior  *  to  the  contract  was  in  treaty 

for  a  renewed  lease,  and  after  the  contract  he  made  great 
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exertions  to  procure  a  renewed  lease :  but  the  contract  itself  is 
silent  respecting  any  renewal,  and  the  plaintiflF  in  the  absence  of 
express  words  must  be  taken  to  have  only  contracted  to  assign 
what  he  himself  had  either  in  law  or  in  equity,  imless  there  are  spe- 
cial circumstances  to  create  an  obligation  independent  of  the  con- 
tract ;  and  no  such  circumstances  exist.  Until  the  determination 
of  the  legal  interest  of  the  plaintiff  by  an  actual  assignment,  it' was  . 
to  be  expected  that  the  plaintiflF  would  endeavour  to  procure  a  re- 
newal, if  it  were  only  with  a  view  to  his  own  benefit,  in  the  event 
of  the  breaking  oflT  of  the  contract.  But,  admitting  that  he  did 
so  for  the  benefit  of  the  purchaser  alone,  as  from  the  general  tenor 
of  the  correspondence  might  appear  to  be  the  case,  this  did  not 
create  an  obligation  on  the  part  of  the  plaintiflf  to  procure  such 
renewal.  If  it  amounted  to  a  promise  or  understanding  that  he 
would  procure  a  renewal,  there  is  no  proof  of  its  being  for  any 
valuable  consideration,  and  therefore  it  was  not  one  which  a  Court 
of  Equity  would  enforce,  even  if  it  had  not  been  waived  by  the 
defendant,  as  it  would  seem  to  have  been  by  the  letter  of  the  20th 
July,  1846. 

With  reference  to  the  defendant's  exceptions,  I  am  of  opinion 
that  for  the  reasons  which  I  have  already  given,  a  good  title  is 
shown,  notwithstanding  the  imcertainty  as  regards  the  boundary 
line  to  which  I  have  adverted.  With  respect  to  the  plaintiflf's 
exceptions  to  the  report  as  to  the  time  when  a  good  title  was  shown, 
I  think  they  ought  to  be  allowed.  Looking  to  the  correspondence, 
I  conceive  that  the  defendant  or  his  agent  must  be  deemed  to  have 
known  in  the  course  of  the  correspondence  before  the  institution 
of  the  suit,  what  was  the  precise  point  of  dispute  between 
the  *  plaintiflf  and  the  dean  and  chapter,  and  consequently  *  725 
that,  for  the  reasons  I  have  already  given,  the  dispute  did 
not  show,  that  a  good  title  could  not  then  be  made ;  and  I  think, 
therefore,  interest  ought  to  be  allowed  from  the  time  fixed  for  the 
completion  of  the  contract. 

With  regard  to  the  costs,  even  supposing  that  a  good  title  was 
not  shown  till  the  attested  copy  of  the  lease  of  1810  was  left  'in 
the  Master's  oflSce,  I  agree  with  the  Vice-Chancellor  that  the  same 
.  kind  of  litigation  would  have  arisen,  even  if  the  lease  of  1810  had 
been  produced  before  the  filing  of  the  bill,  and  that,  therefore,  the 
plaintiflT  is  entitled  to  the  costs  of  the  suit. 

The  result  is,  that  the  appeal  must  be  dismissed  with  costs,  and 
that  the  plaintiflf's  exceptions  to  the  report  must  also  be  allowed. 
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*726  ♦In  the  Matter  of  The  NORTHERN  COAL  MINING 
COMPANY,  and  of  The  JOINT-STOCK  COMPANIES 
WINDING-UP  ACTS,  1848  and  1849. 

Ex  parte  BLAKELEY'S  Executors. 

1S51.    June  12,  14.    1862.    Febraaiy  26. 

By  the  provisions  of  a  joint-stock  company^s  deed  of  settlement,  the  company 
was  to  continue  for  forty  years,  and  it  was  thereby  in  effect  provided  that  no 
proprietor  of  shares  should  ever  be  discharged  from  his  liability  to  the  com- 
pany until  some  other  proprietor  should  have  been  substituted  under  the 
same  liability  as  attached  to  the  original  proprietor.  The  deed  also  provided 
that  the  executor  of  a  deceased  proprietor  should  not  be  deemed  a  proprietor 
until  he  should  be  duly  admitted  as  such.^  The  company  being  wound  up 
under  the  Joint-stock  Companies  Winding-up  Acts :  Edd^  that  the  executors 
of  a  deceased  proprietor  were  liable  in  that  capacity  to  be  placed  on  the  list 
of  contributories  in  respect  of  partnership  debts  incurred  subsequently  to  the 
death  of  their  testator,  although  they  had  not  complied  with  the  formalities  of 
the  deed  so  as  to  be  entitled  to  the  profits  of  the  company.'  . 

The  question  mvolyed  in  the  present  appeal  motion  from  the 
order  of  the  late  Master  of  the  Bolls  was,  whether  under  the 
provisions  of  a  joint«tock  company's  deed  of  settlement,  the  appel- 
lants, the  executors  of  a  deceased  member,  were  liable  to  contrib- 
ute out  of  his  assets  to  the  losses  of  the  company  incurred  since 
the  death  of  the  deceased  member.  The  substance  of  the  material 
clauses  of  the  company's  deed  will  be  found  in  the  Lord  Chancel- 
lor's judgment.    It  appeared  that  no  act  had  been  done  since  the 

^  The  fact  that  by  the  deed  of  settlement  executors  are  not  entitled  to  the  full 
privileges  of  shareholders  until  they  or  their  nominees  have  been  registered  as 
shareholders,  is  no  proof  of  an  intention  to  limit  their  liability  in  their  represen- 
tative character.  In  re  Agriculturist  Cattle  Ins.  Co.,  Baird's  Case,  L.  R.  6  Ch. 
Ap.  726. 

*  See  2  Lindley  Partn.  (Eng.  ed.  1860)  870,  871,  1095 ;  Hamer's  Devisees' 
Case,  2  De  G.,  M.  &  6.  366;  Heward  o.  Wheatley,  3  De  G.,  M.  &  G.  628; 
Eeene's  ExW  Case,  3  De  G.,  M.  &  G.  272 ;  Be  The  Leeds  Banking  Company, 
14  W.  R.  72,  v.  C.  K.  In  the  case  of  a  joint-stock  company  formed  in  18i5, 
where,  in  the  opinion  of  the  court,  nothing  appeared  in  the  deed  of  settlement  to 
limit  the  liability  of  the  executors  of  a  deceased  shareholder,  it  was  held  that 
their  liability  was  not  limited  to  debts  incurred  before  the  death  of  the  testator. 
Jh  such  a  company  the  presumption  is,  that  the  executors  of  a  deceased  share- 
holder succeed  to  the  full  liability  as  well  as  to  the  rights  of  their  testator.  The 
•deed  of  settlement  is  to  be  looked  at,  not  to  see  whether  it  imposes  such  liability 
on  the  executors,  but  whether  it  takes  it  away  or  limits  it.  In  re  Agricoltorist 
Cattle  Ins.  Co.,  Baird's  Case,  L.  R.  5  Ch.  Ap.  725. 
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death  of  the  deceased  member,  whereby  the  liability  of  any  other 
person  had  been  substituted  for  that,  which  was  the  personal  liabil- 
ity of  the  deceased  member  at  the  time  of  his  death. 

Under  these  circumstances,  the  Master,  and  subsequently  the 
Master  of  the  Rolls,  placed  the  names  of  the  present- appellants  on 
the  list  of  contributories. 

Mr.  Walpole,  Mr,  Willcock  and  Mr.  Craigy  in  support  of  the 
appeal  motion.  —  We  submit  that  the  general  principle  of 
law  is,  that  the  estate  of  a  deceased  partner  *  is  not  liable  *  727 
for  debts  incurred  after  his  death,  either  to  third  parties  or 
to  the  surviying  partners.  The  simple  question  in  this  case  is.  Has 
the  testator  bound  himself  and  his  estate  in  the  undertaking  for  the 
whole  term  of  forty  years  ?  the  necessary  consequence  of  holding 
him  so  bound  would  be  to  postpone  the  administration  of  his  estate 
for  forty  years,  which  would  be  productive  of  the  greatest  incon- 
venience. In  the  case  of  partners  purcha^ng  a  leasehold  interest, 
there  is  no  legal  inference  that  the  contract  of  partnership  is  to  be 
commensurate  with  the  duration  of  the  lease :  Crawshay  v.  Maule  ;(a) 
and  even  where  a  testator  expressly  directed  a  trade  to  be  carried 
on  after  his  death,  only  the  property  declared  to  be  embarked  in 
tiie  trade  was  held  answerable  to  the  creditors  of  the  trade :  Hx 
parte  Garland ;  (b)  but  the  liability  of  these  executors  as  con- 
tributories is  to  be  determined  not  by  ascertaining  whether  the 
estate  of  their  testator  would  have  been  liable  to  creditors,  but 
whether  it  was  liable  inter  se.  FenwicWs  Case^  (c)  Angas^9  Case,  (rf) 
According  to  the  terms  of  the  deed  these  executors  had  only  a  qual- 
ified right  to  become  proprietors,  and  none  of  the  requisitions  pre- 
scribed by  the  deed  having  been  observed  by  them,  they  have 
neither  entitled  themselves  to  the  benefits,  nor  rendered  themselves 
responsible  for  the  obligations,  of  the  partnership.  The  purpose 
and  scope  of  the  company's  operations  not  being  limited  to  one 
mining  adventure,  it  cannot  be  intended  that  the  testator's  estate 
was  pledged  to  the  carrying  on  of  fresh  speculations  after  his  death, 
the  more  especially  as  executors  cannot  be  forced  to  continue  a 
partnership :  Downs  v.  Collins^  (e)  and  where  parties  as  in 
the  present  *  case  have  stood  aloof  from  the  concern,  the    *  728 

(a)  1  Swanst.  521.  ((f)  1  De  G.  &  S.  660. 

(6)  10  Ves.  110.  («)  6  Hare,  418. 

(c)  IDeG.  &«.  657. 
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Court  will  not  permit  them  afterwards  to  assert  a  right  to 
participate  in  future  profits.  Norway  v.  Row.  (a)  This  case  is 
distinguishable  from  Ex  parte  Gouthwaite^  (b)  inasmuch  as  in  that 
case  the  deed  expressly  provided  that  the  estate  of  the  deceased 
member  should  remain  liable  until  certain  acts  had  been  done. 
(Ness  V.  AngaSj  (e)  Ness  v.  Armstrong',  (d)  Ex  parte  Hall,  (e) 
Hunter^s  Case,  (g*)  UpfilVs  Case,  (A)  were  also  cited.) 

Mr,  R.  Palmer  and  Mr.  Daniel,  for  the  official  manager,  contra, 
in  support  of  the  order  of  the  Master  of  the  Bolls,  contended  that, 
by  the  provisions  of  the  company's  deed,  the  testator's  estate  was 
rendered  liable  until  the  liability  of  some  other  party  was  substi- 
tuted, and  that  there  was  no  rule  of  law  which  would  prevent  such 
a  partnership  contract  from  being  strictly  carried  out :  Ex  parte 
Gouthwaite  ;  (V)  that  any  other  construction  would  involve  in  it  this 
consequence,  that  executors  of  a  deceased  shareholder  would  have 
the  right  to  break  up  a  company  in  every  case  in  which  they  dis* 
approved  of  the  nature  of  the  speculation ;  that  with  respect  to  the 
inconvenience  of 'postponing  the  administration  of  a  testator's 
estate  for  so  long  a  period  as  forty  years,  that  equally  attached 
upon  the  estate  of  every  testator  who  died  leaving  a  contingent 
liability ;  but  that  an  executor  was  not  prejudiced  thereby,  as  he 
was  entitled  to  be  indemnified  out  of  the  assets  before  parting  with 
the  funds  of  the  testator. .  Simmons  v.  Bolland.  (t)  They  further 
contended  that  the  provisions  of  the  company's  deed  in  no 

*  729    way  affected  the  right  of  *  these  executors  to  the  dividends  ; 

the  right  to  receive  them  only  was  suspended  until  the  ex- 
ecution of  certain  formalities,  and  that  having  such  right,  they 
could  not  be  permitted  to  repudiate  the  corresponding  obligations ; 
that  the  formalities  were  imposed  for  the  common  safety  of  the 
concern,  and  did  not  affect  the  inchoate  right  of  the  executors 
either  to  receive  the  dividends  or  to  transfer  the  shares. 

Mr.  Craig  in  reply. 

1852.    February  26. 

The  Lord  Chancellor.  —  This  is  an  appeal  from  an  order  of 

(a)  19  Ves.  148.  {t)  1  Mac.  &  G.  307. 

(6)  3  Mac.  &  G.  187.  (J)  1  Sim.  N.  S.  436. 

(c)  3  Exch.  806.  (h)  1  Sim.  N.  S.  395. 

(d)  4  Exch.  21.  (i)  3  Mer.  647. 
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the  lato  Master  of  the  Bolls  (a)  relating  to  the  liability  of  Edward 
Blakelej  and  Mary  Elizabeth  Blakeley,  as  executors  of  William 
Rix  Blakeley,  who  was  a  proprietor  of  certain  shares  in  the  North- 
ern Coal  Mining  Company,  in  respect  of  debts  incurred  by  the 
company  since  his  death. 

This  company  was  constituted  by  a  deed  of  settlement  dated  the 
1st  June,  1838,  whereby  each  party  whose  name  was  subscribed 
covenanted  with  the  others  in  manner  in  the  several  articles 
therein  mentioned. 

Although  this  partnership  (by  reason  of  the  great  number  of 
partners,  and  of  the  power  of  each  partner  to  transfer,  with  the 
consent  of  the  directors,  his  interest  in  the  partnership)  varies 
from  the  case  of  an  ordinary  partnership,  still  the  partners  and 
their  representatives,  as  in  aU  other  partnerships,  must  be  regu- 
lated and  governed  by  the  contract  into  which  they  have  entered. 
The  only  articles  in  the  deed  of  partnership  which  seem  to  *be 
material  to  the  determination  of  the  question  in  this  case  are,  in 
substance,  the  following. 

*  By  the  third  article,  the  company  was  to  continue  for  *  730 
forty  years  unless  previously  dissolved,  under  the  power 
therein  contained ;  by  the  fifth  article,  all  the  estates,  property, 
and  effects  of  the  company  were  to  be  deemed  personal  estate,  and 
the  shares  therein  of  deceased  proprietors  were  to  belong  to  their 
personal  representatives ;  and  by  the  fourteenth  article  the  regis- 
tered proprietors  were  to  be  deemed  the  absolute  and  sole  beneficial 
owners. 

The  sixteenth  article  is  in  the  following  terms:  "That  the 
executors,  administrators,  and  legatees,  of  deceased  proprietors, 
and  the  husbands  of  female  proprietors,  shall  never  be  deemed  or 
considered  as  proprietors,  in  respect  of  shares  in  the  said  copart- 
nership held  by  them  in  any  of  those  capacities,  until  they  shall 
be  duly  admitted  as  proprietors,  in  pursuance  of  the  provision  of 
these  presents." 

The  seventeenth  and  eighteenth  articles  rendered  it  necessary 
that  there  should  be  a  notice  given  by  the  party,  an  approval  by 
the  directors,  and  a  production  of  probate  letters  of  administra- 
tion, marriage  register,  or  assent  of  executory,  as  the  case  might 
be. 

The  nineteenth  article  is  as  follows :   "  That  when  any  execu- 

(a)  18  Beav.  183. 
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tor,  administrator,  or  legatee,  of  anj  deceased  proprietor,  or  the 
husband  of  any  female  proprietor,  shall  be  admitted  as  proprietor, 
he  shall,  at  the  time  of  his  admission,  execute  these  presents,  or 
some  other  deed  or  deeds,  in  a  form  to  be  prescribed  from  time  to 
time  by  the  directors  of  the  said  company,  whereby  he  shall 
become  subject  to  all  payments  and  liabilities  and  to  the  observance 
of  all  such  covenants,  provisions,  rules,  and  regulations,  as  the 
original  proprietor  of  such  shares  would  have  been  subject 

*  731   or  liable  to,  in  case  he  *  or  she  had  continued  to  hold  the 

same ;  and  immediately  after  the  execution  of  these  pres- 
ents, or  of  such  other  deed  (but  not  before),  he  or  she  shall 
become  a  proprietor  in  respect  of  such'shares  as  aforesaid." 

By  the  twentieth  article  the  executor,  &c.,  upon  becoming  a 
proprietor  (but  not  before),  shall  be  entitled  to  receive  the  divi- 
dends and  profits  due  on  the  shares.  The  twenty-third  article 
provides,  that  upon  executors  being  approved  and  accepted  as  pro- 
prietors, &c.,  the  testatpr's  shares  are  to  be  transferred ;  and  by 
the  deed  of  transfer  the  executors  are  to  subject  themselves  to  all 
the  liabilities  to  which  the  former  proprietors  would  have  been  sub- 
ject, if  the  former  proprietors  had  continued  proprietors. 

By  the  twenty-fifth  article,  where  the  directors  shall  not  approve 
of  the  proposed  assignee  or  new  proprietor  of  the  shares  of  any 
deceased  proprietor,  &c.,  the  company  shall  become  the  purchaser 
upon  the  terms  therein  mentioned.  The  twenty-sixth  article  pro- 
vides, that  whenever  any  shares  in  the  said  copartnership  shall  be 
vested  in  a  new  proprietor,  or  when  the  company  shall  become 
buyers  thereof,  then  (but  not  before)  all  future  liability  of  the 
previous  proprietor  shall  be  discharged ;  and  by  the  hundred  and 
eleventh  article,  the  word  "  proprietor "  is  defined  to  mean  an 
owner  of  a  share  or.  shares  in  the  company,  who  has  executed  the 
deed  of  settlement,  or  some  other  deed  for  the  government  of  the 
company. 

No  act  was  done  to  substitute  the  personal  liability  of  the  execu- 
tors or  of  any  other  person  for  that  which  was  the  personal  liabili- 
ty of  the  testator  in  his  lifetime. 

*  732        *  Tlie  Master,  to  whom  it  was  referred  to  wind  up  the 

affairs  of  the  company,  placed  the  executors  in  the  list  of  con- 

tributories,  upon  which  a  motion  was  made  before  Lord  Langdale, 

that  the  list  might  be  amended,  by  restricting  the  liability  of  the 

executors  to  the  debts  which  were  owing  by  the  company  at  the  time 
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of  the  testator's  decease ;  but  his  Lordship  refused  the  motion,  and 
in  stating  his  reasons,  he  observed  (a),  "  the  result  of  the  provi- 
sions of  this  deed,  is,  that .  .  *.  the  shares  of  a  deceased  proprie- 
tor belong  to  his  executors,  and,  in  a  sense,  the  executors  become 
tlie  owners  of  the  shares ;  but  they  are  not  within  the  meaning  of 
the  deed,  proprietors  of  shares  ;  not  personally  subject  to  the  lia- 
bilities annexed  thereto,  until  they  have  been  accepted  as  trans- 
ferees, and  a  transfer  has  been  made  to  them.  The  executors 
being  in  a  sense  warranted  by  the  deed  the  owners,  although  not 
the  proprietors,  of  the  shares  of  a  deceased  proprietor  are,  subject 
to  the  approbation  of  the  directors,  which  is  made  necessary, 
entitled  to  require  a  transfer  of  the  shares  to  themselves  or  a  ven- 
dee, and  may  assent  to  a  transfer  to  a  legatee.  Now,  although  it 
is  provided  that  no  one  has  a  right  to  receive  profits  until  a  trans- 
fer of  the  shares  has  been  made,  and  a  new  personal  liability  has  been 
thereby  created,  yet  I  consider  it  to  be  clear,  that  if  the  profits  do 
accrue  during  the  interval  between  the  testator's  death  and  the 
creation  of  such  liability,  such  accrued  profits  must,  on  the  transfer, 
become  payable  by  the  company  to  the  transferor  or  transferee  as 
may  be  agreed  between  them.  .  .  .  The  shares  do  not  survive, 
aa  in  ordinary  cases,  and  because  they  do  not  survive,  but  are  ex- 
pressly declared  to  belong  to  the  personal  estate  of  the  deceased 
proprietor,  they  must,  I  think,  belong  to  it,  or  form  part 
of  it,  subject  to  the  incidents  attending  the  possession  *  of  *  733 
a  portion  of  the  capital  or  assets  of  the  partnership  under 
the  management  of  the  directors,  as  provided  for  by  the  deed;  and, 
if  profits  or  losses  arise,  I  think  that  a  right  to  a  share  of  the  profits, 
and  with  that  a  liability  to  contribute  a^hare  of  the  losses,  are  neces- 
sarily incident  to  the  shares  themselves  or  to  the  right  to  tlie  shares." 

There  appears  to  be  no  authority  applicable  to  the  present  case ;  but 
upon  principle,  I  agree  w:ith  the  opinion  of  the  Master  of  the  Rolls. 

The  effect  of  the  articles  I  have  referred  to  is,  that  no  pro- 
prietor of  shares  shall  ever  be  discharged  from  his  responsibility 
to  the  company,  until  some  other  proprietor  shall  have  been  sub- 
stituted under  the  same  liability  as  attached  to  the  original  pro- 
prietor.  In  the  case  of  a  deceased  proprietor,  the  profits  which 
may  attach  to  the  shares  are  not  to  be  payable  until  a  new  pro- 
prietor is  substituted.  But  as  soon  as  the  new  proprietor  has 
assumed  the  responsibilities  to  which  the  deceased  proprietor  was 

(a)  See  18  Beav.  p.  138. 
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subject,  such  profits  become  payable,  and  the  deceased's  estate 
being  entitled  to  the  profits  accruing  between  the  time  of  his 
death  and  the  substitution  of  a  new  proprietor  in  his  stead,  it  is 
expressly  declared  by  the  26th  article,  that  the  liability  of  the 
estate  of  the  deceased  proprietor  shall  cease  and  be  discharged, 
but  not  before. 

The  facts  of  the  present  case  are  very  simple,  A  proprietor  of 
shares  has  died ;  no  new  proprietor  has  been  substituted  in  his 
stead.  The  question  is,  whether  the  liability  to  which  the  deceased 
proprietor  would  have  been  subject,  had  he  lived,  has  been  deter- 
mined by  the  substitution  of  a  new  proprietor  in  his  stead. 
*  734  *  It  seems  to  me  that  the  case  is  expressly  provided  for. 
The  appellants  are  not  charged  as  proprietors,  but  as 
owners,  in  their  representative  character  of  certain  shares ;  and 
as  the  articles  of  partnership  give  to  the  estate  of  the  deceased 
proprietor  the  benefit  of  all  such  profits  as  may  accrue  up  to  the 
time  of  a  new  proprietor  being  substituted,  so  it  is  consistently 
.  provided  that  the  liability  of  the  estate  shall  be  continued  up  to 
the  same  period.  It  is  true  the  profits  are  not  presently  payable, 
but  they  may  be  obtained  at  the  option  of  the  representatives,  who 
may  sell  the  shares,  with  the  increased  value  arising  from  the 
profits  held  in  suspense,  or  may  themselves  obtain  them  by  becom- 
ing proprietors.  And  it  is  no  valid  objection  to  urge  that  the 
directors  have  an  arbitrary  discretion  in  the  admission  of  proprie- 
tors ;  because,  in  case  of  their  refusal,  they  are  bound  to  become 
the  buyers  on  the  part  of  the  company  upon  terms  evidently  im- 
porting the  current  value ;  that  is,  the  average  of  the  price  of  the 
ten  last  preceding  transfers  of  shares  of  proprietors. 

The  decision  of  tiie  Master  of  the  Rolls  must  therefore  be 
affirmed,  but  without  costs. 


*735  ♦ROBINSON  v.   GELDARD. 

1851.    JuneU,  16,  25.     1852.    February  26. 

A  testator  bequeathed  to  the  treasurer  for  the  time  being  of  the  Greneral  In- 
firmary at  Leeds  the  sum  of  10,0002.  to  be  raised  and  paid  out  of  such  part  of 
his  ready  money,  goods,  and  personal  effects  as  he  could  by  law  charge  with 
the  payment  of  the  same ;  and  he  made  other  charitable  bequests  in  similar 
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terms,  besides  a  nnmber  of  bequests  to  individaals  given  generally  and  not 
made  payable  out  of -any  particular  portion  of  his  property.  The  testator^s 
estate  consisted  partly  of  pure  personalty,  and  partly  of  personalty  saTOuring 
of  realty,  the  latter  being  more  than  sufficient  for  the  payment  of  the  general 
legacies :  HM  (reyersing  a  decision  of  the  yice-Chancellor  Knight  Brucb 
by  which  the  duxity  legades  were  directed  to  abate  in  the  proportion  which 
the  personal  estate  savouring  of  realty  bore  to  the  whole  personal  estate,  and 
without  reference  to  the  question  of  what  was  the  precise  character  to  be 
attributed  to  the  charity  legacies,  but  having  regard  only  to  the  intention  of 
the  testator  to  be  gathered  from  the  will),  that  the  general  legacies  ought  to 
be  paid  out  of  the  personalty  savouring  of  realty  so  as  to  leave  the  pure  per^ 
sonalty  for  the  payment  of  the  charity  legacies.^ 

HM  also,  though  not  as  the  ground  of  the  decbion,  that  in  the  present  case  the 
charity  legacies  were  analogous  to  and  had  the  same  incidents  as  demonstra- 
tive legacies  to  individuals,  except  so  far  as  regarded  the  right  of  satisfaction 
out  of  other  assets  than  the  fund  out  of  which  they  were  directed  to  be  paid, 
a  right  from  which  they  were  debarred  by  the  Stat.  9  Geo.  2,  c.  36.* 

The  cases  of  The  Philanthropic  Society  o.  Kemp  (4  Beav.  581),  and  Sturge  o. 
Dimsdale  (6  Beav.  462),  observed  upon. 

Thomas  Clapham,  by  his  will  dated  the  2d  January,  1846,  made 
the  following  charitable  bequest  in  favour  of  the  Greneral  Infirmary- 
at  Leeds :  —  "I  give  and  bequeath  to  the  treasurer  for  the  time 
being  of  the  General  Infirmary  at  Leeds  the  sum  of  10,0002.,  to 
be  raised  and  paid  ou€  of  such  of  my  ready  money,  goods,  and 
personal  effects,  as  I  may  or  can  by  law  charge  with  the  payment 
of  the  same,  which  sum  I  declare  and  desire  may  be  applied  towards 
carrying  on  the  charitable  purposes  of  the  said  infirmary.'* 

The  testator  then  gave  in  similar  terms  10,000/.  to  the  York- 
shire School  for  the  Blind ;  5000/.  to  the  Bath  Hospital  at  Harrow- 
gate;  and  5000/.  to  the  society  instituted  for  the  relief  of  the 
widows,  orphans,  and  distressed  families  of  the  clergy,  within  the 
rural  deaneries  of  York  and  Craven,  directing  all  these  legacies 
to  ^^  be  raised  and  paid  in  manner  aforesaid.'' 

*The  charity  legacies  thus  given  amounted  to  30,000/.    *736 
The  testator  also  gave  in  general  terms,  and  without  speci- 
fying any  particular  fund  out  of  which  they  were  to  be  paid,  160/. 
to  be  invested  for  the  use  of  the  poor  of  the  parish  in  which  he 

•  See  1  Jarman  Wills  (3d  Eng.  ed.),  216  €L  seq,;  Tempest  v.  Tempest,  7 
De  G.,  M.  &  6.  470,  reversing  the  decision  below  in  2  Kay  &  J.  635 ;  S.  C,  8 
Jar.  N.  S.  251;  Beaumont  v.  Oliveira,  L.  R.  4  Ch.  Ap.  309;  S.  C,  L.  B.  6 
£q.  584;  2  Lead.  Cas.  in  £q.  (3d  Am.  ed.)  215,  [78]  in  notes  to  Aldrich  o. 
Cooper. 

'  See  as  to  this  statute,  1  Jarman  Wills  (3d  Eng.  ed.),  218  d  seq.,  and  notes. 
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resided;  and  legacies  not  charitable  to  the  amonnt  of  36,000/. 
The  testator  left  personal  estate  amounting  to*  64,000/.,  consisting 
of  24,000/.  of  pure  personalty,  and  40,000/.  of  personalty  savour- 
ing of  realty. 

The  present  suit  being  instituted  for  the  administration  of  the 
testator's  estate,  and  the  accounts  having  been  taken,  a  question 
was  raised  whether,  after  apportioning  the  debts,  funeral  and  testa- 
mentary expenses,  ratably  among  the  different  descriptions  of  per- 
sonalty, the  pure  personalty  should  be  applied  in  the  first  instance 
to  the  payment  of  the  charity  legacies,  or  whether  the  charity 
legacies  must  abate  in  the  proportion  that  the  testator's  personal 
estate  savouring  of  realty  bore  to  the  whole  personal  estate. 

The  cause  having  come  on  to  be  heard  before  the  Vice-Chancel- 
lor  Knight  Bruce  on  the  14th  July,  1849,  his  Honor  made  a 
decree  for  the  abatement  of  the  charity  legacies.  Prom  this  deci- 
sion the  several  charitable  institutions,  who,  though  not  defendants 
in  the  suit,  had  appeared  by  consent  at  the  hearing  before  the 
Vice-Chancellor,  now  appealed  to  the  Lord  Chancellor. 

A  report  of  the  case  as  heard  before  the  Vice-Chancellor  will  be 
found  in  the  3d  volume  of  Messrs.  De  Gex  and  Smale's  Reports, 
p.  499. 

Mr.  J.  Parker^  Mr.  Matins  and  Mr.  Borton,  in  support  of  the 
appeal.  —  Admitting  at  once  that  the  charities  can  have  no 
*737  right  to  share  in  the  personal  estate  *  which  savours  of 
realty,  we  submit  that  the  pure  personalty  ought  to  be  re- 
served for  the  payment  of  their  legacies.  These  legacies  are  in 
terms  given  specifically  out  of  this  fund,  and  should  be  treated  .for 
the  present  purpose  as  demonstrative  legacies.  The  words  used 
by  the  testator  negative  and  render  improper  the  application  to 
this  case  of  the  general  rule,  that  this  Court  will  not  marshal 
assets  in  favour  of  a  charity,  for  he  has  carefully  guarded  himself 
against  any  apparent  intention  to  do  an  unlawful  act  to  defeat 
which  was  the  object  of  the  rule.  The  Vice-Chancellor  was 
apparently  in  favour  of  the  claim  made  by  the  charities,  but  felt 
disinclined  to  depart  from  what  he  considered  to  have  been  decided 
by  the  Master  of  the  Rolls  in  the  cases  of  The  Philanthropic 
Society  V.  Kemp  J  (a)  and  Sturge  v.  Dimsdale  ;  (i)  a  careful  exam- 
ination of  these  decisions,  however,  shows,  not  only  that  they  do 

(a)  4  Beav.  681.  (b)  6  Beav.  462. 
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not  apply  to  the  present  cases,  but  also  that,  so  far  as  thej  go,  they 
are  favourable  to  the  present  appellants. 

Mr.  Walker  J  Mr.  J.  Russell,  and  Mr.  Willcoch,  for  the  residuary 
legatees,  and  in  support  of  the  decision  of  the  Vice-chancellor, 
contended  that  there  was  nothing  in  the  will  to  give  the  charity 
legacies  a  right  to  any  priority ;  that  they  could  only  obtain  this 
priority  by  marshalling  the  testator's  assets,  and  that  the  rule  of 
the  Court  was  not  to  do  this  in  favour  of  charities. 

Mr.  J.  Parker,  in  reply. 

The  following  cases  were  referred  to  in  the  course  of  the  argu- 
ment :  first,  as  to  the  charitable  legacies  and  the  question  of 
construction .  generally :  Attorney- General  v.  *  Lord  Wey- .  *  788 
mouthy  (a)  Attorney- General  y.  Chraves^Qi)  Attorney- O en- 
eral  v.  Tomkins,  (c)  Negus  v.  Coulter,  (d)  W/iller  v.  Qiilds,  (e) 
Attorney- Generaly.  Caldwell,  (^g)  Arnold y.  Chapman,(JC)  Middle- 
ion  y.  Spicer,  (f)  Howse  v.  Chapman,  (Je)  Paice  v.  The  Archbishop 
of  Canterbury,  (J)  Curtis  v.  Button,  (m)  Currie  y.  Pye,  (») 
Cherry  v.  Mott ;  (o)  secondly,  as  to  marshalling  assets :  Attorney- 
General  y.  TyndaU,  (/?)  Foster  v.  Blagden,  (ji)  Hilly ard  v.  Tay- 
lor, (r)  Mogg  V.  Hodges,  (s)  Foy  v.  Foy,  (f)  Coleman  y. 
Taylor  cited  in  Ridges  v.  Morrison,  (u)  The  Attorney- General 
y.  The  Earl  of  Winchelsea,  (x)  Attorney-General  v.  Mar- 
tin, (jy)  Attorney- General  v.  Lord  Mounlmorris,  (z)  Make  ham  y. 
Hooper,  (jm)  Hobson  v.  Blackburn,  (W)  Crosbie  v.  The  Mayor 
of  Liverpool,  (jcc)  Fourdrin  v.  Gowdey ;  (dd)  and  thirdly,  as  to 

(a)  Amb.  20.  (m)  14  Vea.  637. 

(6)  Amb.  166.  (n)  17  Ves.  462. 

(c)  Amb.  216.  (o)  1  M.  &  C.  123. 

((2)  Amb.  367.  {p)  Amb.  614;  2  Eden,  207. 

\t)  Amb.  624.  \q)  Amb.  704. 

{g)  Amb.  636.  (r)  Amb.  713;  Dick.  476. 

(A)  1  Ves.  108.  (0  2  Ves.  62 ;  1  Cox,  9. 

(i)   1  Bro.  C.  C.  201.  CO   1  Cox.  163. 

{k)  4  Ves.  642.  («)  1  Cox,  180. 

(0   14  Ves.  364. 

(x)  3  Bro.  C.  C.  373 ;  S.  C,  nomine  Attorney-General  v.  Hurst,  2  Cox,  864. 

Of)  Mentioned  3  Bro.  C.  C.  p.  377.       (hli)  1  Keen,  273. 

(z)   Dick.  379.         .  (cc)    1  Russ.  &  M.  761  n. 

(oa)  4  Bro.  C.  C.  163.  {dd)  3  M.  &  K.  383. 
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specific  and  demonstrative  legacies :  Acton  v.  Actoriy  (a)  Fowler 
V.  WUlovghby^  (5)  Newbold  v.  Roadhnight^  (c)  Roper  on 
Legacies,  Vol.  I.  p.  198,  ed.  4 ;  WiUiams  on  Executors,  pp.  928, 
928,  931, 1083,  ed.  8. 

[The  Lord  Chancellor,  on  the  point  of  the  marshalling  of 
assets,  referred  to  Williams  v.  Kershaw,  (d)  ] 

« 

*  739       *  The  Lord  Chancellor.  —  In  this  case  several  charitable 

institutions  have  appealed  against  a  decree  of  the  Vice- 
Chancellor  Knight  Bruce,  on  the  ground  that  certain  legacies  be- 
queathed to  them  by  the  will  of  Thomas  Clapham,  are  entitled  to 
be  paid  out  of  his  pure  personalty  in  priority  to  some  other  legacies 
given  to  individuals. 

The  testator  bequeathed  to  the  treasurer  for  the  time  being  of 
the  General  Infirmary  at  Leeds  the  sum  of  10,0002.,  to  be  raised 
and  paid  out  of  such  part  of  his  ready  money,  goods  and  personal 
eflects,  as  he  could  by  law  charge  with  the  payment  of  the  same, 
and  he  made  other  charitable  bequests  in  similar  terms,  besides  a 
number  of  bequests  to  individuals,  not  made  payable  out  of  any 
particular  part  of  his  property,  but  given  without  reference  to  any 
particular  fund.  His  personal  estate  consisted  of  about  24,000?. 
of  pure  personalty,  and  of  about  40,000Z.  personalty  savouring  of 
realty ;  tiie  charitable  legacies  amoimted  to  30,000/.,  exclusive  of 
a  legacy  of  1602.  to  be  invested  for  the  poor  of  the  parish  in  which 
he  resided,  which  was  given  without  reference  to  any  particular 
fund,  and  the  legacies  to  individuals  amounted  to  36,000/. ;  so 
that  the  entire  personalty  was  insufficient  to  pay  all  the  legacies 
by  about  2000/.,  iJut  the  personalty  savouring  of  realty  was  more 
than  sufficient  to  pay  all  the  legacies  to  individuals  by  about  4000/,, 
although  the  pure  personalty  was  insufficient  to  pay  the  charitable 
legacies  by  about  6000/, 

A  suit  was  instituted  to  administer  the  testator's  estate,  and  at 

the  hearing  it  was  contended,  on  behalf  of  the  charities,  that  the 

legacies  given  to  individuals  ought  to  be  paid  out  of  the 

*  740    personalty  savouring  of  *  realty,  so  as  to  leave  the  whole  of 

the  pure  personalty  for  the  payment  of  the  charitable 
legacies  so  far  as  it  would  extend ;  and  the  Vice-Chancellor  Kj«ght 

(a)  1  Mer.  178.  (c)  1  Ruas.  &  M.  677. 

(h)  2  S.  ft  S.  854.  Id)  1  Keen,  274  n. 
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B&UCE  was  apparently  of  opinion  that  on  principle  that  mode  of 
payment  ought  to  be  adopted,  but  in  deference  to  two  cases  before 
Lord  Langdale,  The  Philanthropic  Society  v.  Kemp  (a)  and  Sturge 
Y.  Dimsdale,  (6)  which  appeared  to  him  to  be  authorities  for  the 
opposite  course,  he  made  a  decree  that  the  charitable  legacies  ought 
to  abate  in  the  proportion  that  the  part  of  (he  testator's  personal 
estate  savouring  of  realty  bears  to  the  whole  personal  estate. 
Against  this  decree  the  charitable  institutions  have  appealed ;  and 
I  am  of  opinion  that  the  appeal  ought  to  be  allowed. 

However  proper  it  might  have  been  for  the  Vice-Chancellor  to 
have  deferred  to  the  language  used  by  Lord  Lanqdale  in  the  two 
cases  which  I  have  mentioned,  the  actual  decisions  in  those  cases 
do  not  govern  the  present  case,  and  of  coiu*se  I  should  not  be 
justified  in  yielding  to  any  mere  expression  of  opinion  on  the  part 
of  the  learned  Judge  who  decided  those  cases,  which  did  not  accord 
with  my  own  conclusion  as  to  the  true  doctrine  applicable  to  the 
present  case. 

In  The  Philanthropic  Society  v.  Kemp^  (a)  the  testatrix  gave 
legacies  to  certain  individuals  amounting  in  the  whole  to  about 
4000/.,  .and  she  also  gave  legacies  to  charities  amounting  together 
to  about  1300/.,  which  charitable  bequests  she  directed  should  be 
paid  and  satisfied  out  of  her  ready  money,  and  the  proceeds  of  the 
sale  of  her  funded  property,  personal  chattels  and  effects, 'and  not 
from  the  proceeds  of  her  leasehold  or  real  estate,  and  the 
testatrix  charged  her  leasehold  *  estate  bequeathed  to  S.  B.  *  741 
and  M.  S.  in  addition  to  her  other  personal  estate  with  the 
payment  of  her  debts,  funeral  and  testamentary  expenses,  and  the 
legacies  not  given  to  charitable  uses ;  the  assets  of  the  testatrix 
consisted  of  about  1200/.  in  pure  personalty,  and  5400/.  in  person- 
alty connected  with  real  estate,  and  were  liable  to  about  1500/. 
debts,  besides  her  funeral  and  testamentary  expenses.  Lord  Lang- 
dale,  after  observing  that  it  was  a  new  question,  and  making  some 
other  remarks,  proceeded  thus :  "  The  leaseholds  being  given  *  in 
addition  to'  and  not  ^ in  exoneration  of  the  other  personal  estate, 
we  have  the  whole  personal  estate  subject  to  the  debts,  <&c.,  and  all 
the  other  legacies;  tlie  necessary  consequence  is  that  when  you 
come  to  apply  the  assets  in  payment  you  must  have  pro  raid  pay- 
ments out  of  different  sorts  of  personal  estate ;  you  pay  the  debts, 

(a)  4  Beav.  581.  (6)  6  Beav.  462. 
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funeral  expenses,  and  legacies  out  of  the  common  fdnd,  and  yet  it 
is  desired  that  the  charity  legacies  should  be  first  paid  out  of  the 
pure  personalty ;  here  as  in  every  case  the  testatrix  intended  all 
the  legacies  to  be  paid,  but  it  must  be  done  according  to  the  prin- 
ciple of  law ;  and  if  this  were  a  matter  altogether  independent  of 
authority,  I  own  I  should  have  thought  that  good  reasons  might 
have  been  found  for  marshalling  assets ;  I  cannot  help  very  strongly 
thinking  so,  but  considering  the  authorities  which  have  prevailed, 
the  language  which  has  been  laid  down  on  this  subject,  and  the 
necessity  of  having  pro  raid  payments,  in  cases  where  charity 
legacies  are  concerned,  I  think  that  something  more  than  is  to  be 
found  in  this  will  is  wanting  to  entitle  the  charity  legacy  to  be  paid 
in  full  out  of  the  pure  personalty ;  the  words  in  this  will  seem  to 
me  insufficient  to  enable  her  intention  to  be  carried  into  effect  in 
the  state  of  her  assets ;  the  intention  was  perfectly  lawful,  and 

might  have  been  effected  in  a  different  way,  if  there  had 
*  742   been  words  *  introduced  into  this  will  expressly  throwing 

the  other  burdens  upon  the  other  portions  of  the  estate ;  in 
that  case  I  think  the  lawful  intention  would  have  been  carried  into 
effect,  and  there  would  have  been  no  such  difficulty  as  at  present 
appears." 

The  circumstance  that  in  that  case  the  testatrix  expressly  sub- 
jected the  pure  personalty  to  the  payment  of  debts  and  legacies  to 
individuals  as  well  as  the  personalty  savouring  of  realty,  and  the 
circumstance  that  the  personalty  savouring  of  realty  was  insuffi- 
cient for  the  payment  of  the  debts  and  legacies  to  individuals,  con- 
stitute, as  it  seems  to  me,  two  material  distinctions  between  that 
case  and  the  present.  I  regard  the  first  circumstance  as  consti- 
tuting a  material  distinction,  because  in  such  a  case,  if  the  Court 
directs  the  legacies  to  individuals  to  be  paid  partly  out  of  the  pui^ 
personalty,  the  direction  is  only  in  accordance  with  the  express 
words  of  the  testator.  And  I  regard  the  second  circumstance  as 
constituting  a  material  distinction,  not  indeed  as  affecting  the  con- 
struction of  the  will,  but  as  influencing  the  adjustive  interference 
of  the  Court,  which  is  not  the  result  of  construction  but  of  the 
application  of  equitable  principles  independent  of  construction  or 
any  intention  on  the  part  of  the  testator  as  to  the  mode  of  pay- 
ment, although  in  furtherance  of  the  presumable  general  intent  as 
to  the  payment  itself.  In  this  view,  the  insufficiency  of  the  per- 
sonalty savouring  of  realty  for  the  payment  of  debts  and  legacies 
[  570  ] 


ROBINSON  V.  GELDABD.  *  742 

to  individuals  forms  a  strong  reason  for  allowing  the  private  lega- 
tees to  participate  in  the  pure  personalty,  which  reason  does  not 
exist  in  the  present  case,  as  they  can  satisfy  themselves  out  of  the 
personalty  savouring  of  realty.  But  even,  notwithstanding  these 
circumstances,  Lord  Langdale  intimated  that  he  should 
have  decided  the  case  in  the  contrary  way,  but  for  the  *  Ian-  *  743 
guage  used  in  previous  cases  as  distinguished  from  princi- 
ple, or  from  any  actual  decisions  on  the  point  of  which  he  considered 
there  were  none. 

In  Sturge  v.  DimsdaUj  (a)  a  testatrix  created  a  mixed  fund  of 
realty  and  personalty  for  the  payment  of  her  debts  and  legacies, 
some  of  which  were  given  to  charities ;  but  she  directed  that  the 
charitable  legacies  should  be  paid  exclusively  out  of  such  part  of 
her  personal  estate  as  was  legally  applicable  thereto ;  she  after- 
wards directed  her  trustees  to  retain  a  part  of  the  stock  of  which 
she  might  be  possessed,  sufficient  for  the  payment  of  some  annui- 
ties ;  she  then  gave  a  number  of  legacies  to  individuals,  including 
twelve  legacies  of  500Z.  each ;  and  in  case  her  real  and  personal 
estate,  after  payment  of  her  debts,  funeral  and  testamentary  and 
other  expenses,  and  the  investment  of  the  annuity  fund,  and  the 
payment  of  the  legacies  except  the  said  twelve  legacies,  should 
prove  insufficient  to  pay  those  twelve  legacies,  then  she  directed 
her  trustees,  as  the  annuitants  died,  to  pay  off  so  mudh  of  the 
twelve  legacies  as  should  remain  unpaid ;  and,  after  full  payment 
of  aU  the  legacies,  annuities,  and  charges,  she  bequeathed  various 
charitable  legacies  to  be  paid  out  of  the  annuity  fund  as  the  an- 
nuitants died :  the  actual  decision  of  Lord  Langdale  in  that  case, 
instead  of  being  an  authority  against  the  charities  in  the  present 
case,  was  a  decision  that  the  legacies  were  demonstrative  and  were 
to  be  paid  out  of  the  annuity  fund,  as  a  fund  demonstrated,  to  use 
the  technical  expression,  for  that  purpose ;  and  the  dicta  occurring 
there  which  were  adverse  to  the  charities  in  that  case  are  mere 
extra-judicial  doubts,  and  not  considered  by  Lord  Langdale 
*  himself,  as  founded  on  principle  or  on  actual  decisions,  *  744 
but  on  the  language  used  in  some  previous  cases ;  and  it 
is  to  be  observed  that  in  Sturge  v.  Dimsdale^  as  well  as  in  The 
PhUatUhropic  Society  v.  Kempy  the  testatrix  expressly  alluded  to 
the  pure  personalty  as  a  fund  applicable  jointly  with  the  personalty 

(a)  6  Beav.  462. 
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Bavouring  of  realty  to  the  payment  of  debts,  and  the  legacies  given 
to  individuals. 

On  the  whole,  therefore,  so  far  from  those  cases  being  author!* 
ties  against  the  charities,  I  regard  them  as  authorities  for  the 
charities,  or  at  all  events  as  not  furnishing  any  conclusive  an* 
thority  against  them ;  and  I  am  not  aware  of  any  previous  cases 
which  resemble  the  present. 

Notwithstanding  the  decisions  of  Lord  Hardwicke,  by  which  he 
permitted  the  marshalling  of  assets  in  favour  of  charities,  I  quite 
admit  that  it  has  long  been  settied  that  assets  cannot,  in  favour  of 
charities,  be  marshalled  in  the  ordinary  way  by  the  mere  applica- 
tion of  those  principles  upon  which  the  Court  has  usually  proceeded 
in  marshalling  assets :  but  I  consider  the  charitable  legacies  in  the 
present  case  as  having  the  same  incidents  as  demonstrative  lega- 
cies to  individuals,  and  as  being  analogous  to,  if  not  strictly  iden- 
tical with,  such  demonstrative  legacies,  except  so  far  as  regards 
the  right  to  satisfaction  out  of  other  assets  in  the  event  of  the 
£a.ilure  of  the  fund  out  of  which  they  are  directed  to  be  paid,  a 
right  of  which  they  are  debarred  by  the  Statute  of  Mortmain, 
9  Geo.  2,  c.  86. 

The  nature  and  incidents  of  demonstrative  legacies  are  thus 
explained  by  Mr.  Justice  Williams  in  his  valuable  work  on  Execu- 
tors, page  923 :  •"  A  legticy  of  quantity  is  ordinarily  a 
*  745  general  legacy ;  but  there  are  *  legacies  of  quantity  in  the 
nature  of  specific  legacies,  as  of  so  much  iQoney  with  refer- 
ence to  a  particular  fund  for  payment ;  this  kind  of  legacy  is  called 
by  tiie  civilians  a  demonstrative  legacy,  and  it  is  so  far  general, 
and  differs  so  much  in  effect  from  one  properly  specific,  that  if  the 
fund  be  called  in  or  fail,  the  legatee  will  not  be  deprived  of  his 
legacy,  but  be  permitted  to  receive  it  out  of  the  general  assets ; 
yet  the  legacy  is  so  far  specific  that  it  will  not  be  liable  to  abate 
with  general  legacies  upon  a  deficiency  of  assets ; "  ^  and  again 
page  1083 :  ^^  And  in  this  the  testator's  intention  is  the  principle ; 
for  it  is  inferred  that  he,  in  referring  to  specific  parts  of  his  estate 
for  payment  of  particular  legacies,  intended  those  legacies  to  be  a 
preference  to  others  which  he  had  not  so  secured."- 

In  illustration  of  this,  as  far  as  it  is  applicable  to  the  present 
question,  I  may  mention  two  cases.    In  Acton  v.  Acton,  (a)  a  tes- 

(a)  1  Mer.  178. 

^  See  Tempest  v.  Tempest,  7  De  6.,  M.  &  G.  478. 
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tator  bequeathed,  as  a  portion  to  his  (laughter,  12,000/.  and  to  his 
niece  4000/.,  directing  that  the  latter  sum  should  be  paid  out  of 
the  money  in  his  banker's  or  agent's  hands ;  at  the  time  of  the 
testator's  death,  there  was  a  sum  of  money  in  his  agent's  hands 
exceeding  the  sum  of  4000/.,  but  the  whole  amount  of  his  personal 
property,  after  payment  of  debts  and  specific  legacies,  was  not 
sufficient  to  discharge  both  the  legacies  of  12,000/.  and  4000/. : 
Sir  WiLUAM  Grant,  Master  of  the  Rolls,  said,  "  This  is  a  ques- 
tion of  priority,  not  of  ademption  ;  no  other  legatee  can  have  any 
right  to  the  fund  so  appropriated  till  after  payment  of  the  4000/. ; 
that  legacy  must  therefore  be  paid  in  full  out  of  the  money  re- 
ported to  be  in  the  agent's  hands  at  the  time  of  the  death  of  the 
testator." 

*  In  lAvesay  v.  Redfem,  (a)  a  testatrix  charged  an  an-  *  746 
nuity  upon  her  leasehold  messuage  in  Wimpole  Street  and 
all  her  residuary  personal  estate  and  effects  whatsoever  and  where- 
soever, except  her  leasehold  property  at  Richmond :  Mr.  Baron 
Aldebson  held  that  the  annuity  was  payable  out  of  the  leasehold 
premises  in  Wimpole  Street,  in  priority  over  the  other  legacies 
given  by  the  will. 

These  authorities  appear  to  me  to  show  that  the  charitable 
legacies  in  the  present  case  are  demonstrative  legacies  or  analogous 
thereto ;  but  whether  this  is  the  precise  character  of  these  legacies, 
so  that  had  there  been  a  deficiency  of  assets  they  would  have  been 
entitled  to  be  paid  in  full  in  priority  to  the  other  legacies,  it  is  not 
necessary* to  decide :  all  that  I  need  determine  in  the  present  case 
is,  whether  the  legacies  to  individuals  are  to  be  paid  partly  out  of 
the  pure  personalty,  or  whether  they  are  to  be  paid  exclusively  out 
of  the  personalty  savouring  of  realty,  which  is  sufficient  .for  the 
full  payment  of  those  legacies. 

Now,  where  there  is  no  direction  as  to  the  payment  of  any 
legacy  out  of  a  particular  fund,  it  may  be  admitted,  for  the  pur^ 
pose  of  the  present  question,  that  the  different  legacies  may  fairly 
be  regarded  as  intended  to  be  paid  out  of  the  different  funds  rat- 
ably :  Boberis  v.  WaXker,  (&)  ;  and  where  there  is  a  deficiency  of 
personalty  savouring  of  realty  to  pay  the  legacies  to  individuals, 
there,  in  furtherance  of  the  general  or  paramount  intention  that 
aU  the  legacies  should  be  paid,  the  legacies  to  individuals  may  be 

(a)  2  Y.  &  C.  90.  (&)  1  Ru88.  &  M.  752. 
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paid  partly  out  of  the  pure  personalty,  even  although  the  legacies 
to  charities  may  be  expressly  made  payable  out  of  the  pure 

*  747    personalty ;  and  this  will  more  especially  be  the  *  case, 

where  the  will  purports  to  make  the  legacies  to  individuals 
also  payable  but  of  the  pure  personalty  as  well  as  out  of  the  per- 
sonalty savouring  of  realty,  as  in  The  Philanthropic  Society  v. 
Kemp,  (a)  Where,  however,  the  testator  expressly  directs  chari- 
table legacies  to  be  paid  exclusively  out  of  his  pure  personalty, 
and  the  personalty  savouring  of  realty  is  sufficient  for  the  payment 
of  the  legacies  to  individuals,  and  the  will  does  not  purport  to 
make  those  legacies  payable  out  of  the  pure  personalty  as  well  as 
out  of  the  personalty  savouring  of  realty,  and  the  pure  personalty 
is  not  sufficient  or  only  sufficient  for  the  payment  of  the  charita- 
ble legacies,  there,  it  appears  to  me,  that  to  direct  that  the  legacies 
to  individuals  should  be  paid  partly  out  of  the  pure  personalty  to 
the  partial  defeasance  of  the  charitable  legacies,  would  be  a  com- 
plete and  unjustifiable  inversion  of  the  rule  that  charities  are  fa- 
voured in  law,  and  an  utter  violation  of  the  general  or  paramount 
intention  of  the  testator  as  to  the  payment  itself,  and  probably, 
also,  of  the  particular  or  subordinate  intentifm  as  to  the  mode  of 
payment. 

As  regards  the  rule  that  charities  are  favoured  in  law,  it  cannot 
be  reasonably  contended  for  one  moment  that  an  exception  to  this 
rule  is  called  for  in  the  present  case,  in  order  to  prevent  the  mis- 
chiefs intended  to  be  guarded  against  by  the  Statute  of  Mortmain. 
The  charitable  legacies  are  expressly  made  payable  out  of  pure 
personalty ;  and  no  legacy  of  pure  personalty,  however  large,  how- 
ever unjust  towards  relations  who  have  the  strongest  moral  claims 
on  the  testator,  however  "  languishing  "  or  near  death  the  testator 
may  be  at  the  time  of  making  his  will,  is  contrary  to  the  provi- 
sions of  the  Statute  of  Mortmain,  for  that  statute  does  not 

*  748    affect  to  *  prohibit  dispositions  of  pure  personalty  at  all.^ 

Whether  it  would  be  expedient  to  extend  the  provisions  of 
the  statute  to  pure  personalty,  is  a  question  which  it  is  not  for 
me  but  for  the  legislature  to  decide,  and  on  which  I  give  no  opin- 
ion ;  but  until  the  legislature  shall  think  fit  to  extend  the  restric- 
tions of  the  Mortmain  Act,  I  have  no  power  to  do  so  either  directly 
or  indirectly. 

(a)  4  Beav.  681. 

>  See  1  Jarman  Wills  (3d  Eng.  ed.),  223. 
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It  may,  however,  be  said  that  the  Court  has  refused  to  marshal 
assets  in  favour  of  a  charity,  lest  the  Court  should  by  so  doing  be 
occasioning  the  mischiefs  intended  to  be  prevented  by  the  Mort- 
main Act,  and  that  in.  the  present  case  the  Court  ought  not  to 
compel  the  private  legatees  to  pay  themselves  out  of  the  personalty 
savouring  of  realty ;  for  by  so  doing,  the  parties  who  are  inter- 
ested in  the  personalty  savouring  of  realty  after  the  payment  of 
legacies,  will  be  losers  to  the  extent  of  that  which  the  charitable 
legatees  take  out  of  the  pure  personalty,  which  would  otherwise 
pay  the  private  legatees.    This  argument  is  specious  enough,  but 
,  it  is  founded  in  sophism.    The  cases  in  which  the  Court  has  re- 
fused to  marshal  assets,  have,  in  truth,  nothing  whatever  to  do 
with  the  present  case.    In  those  cases  a  testator  had  affected  to 
do  what  he  could  not  lawfiiUy  do :  he  had  attempted  to  make 
charitable  bequests  payable  wholly  or  partly  out  of  real  estate  or 
personalty  savouring  of  realty,  and  the  Court  refused  to  marshal 
his  assets  in  favour  of  the  charities,  and  thereby  caused  the  lega-  ^ 
cies  to  be  paid  in  a  different  way  from  that  which  he  intended. 
But  in  the  present  case  the  testator  in  effect  has  himself  mar^ 
shalled  or  arranged  his  assets,  by  directing  the  charitable  legacies 
to  be  paid  exclusively  out  of  the  pure  personalty  ;  and  there  can 
be  no  reasonable  doubt  of  the  lawfulness  of  his  intention.     He 
gives  charitabre  legacies  out  of  his  pure  personalty :  it  can- 
not be  said  thatdt  would  have  been  a  contravention  *  of  the    *  749 
Mortmain  Act,  if  he  had  merely  made  charitable  bequests 
out  of  pure  personalty,  and  had  made  no  other  bequests ;  and  it 
can  make  no  difference  that  he  happens  to  have  left  other  legacies. 
It  may,  however,  be  said,  that  if  the  charitable  legacies  be  allowed 
to  exhaust  the  whole  of  the  pure  personalty,  the  diminution  of 
personalty  savouring  of  realty  caused  by  the  payment  thereout  of 
legacies  to  individuals  is  indirectly  occasioned  by  the  charitable 
legacies.     Now  this  argument,  if  it  proved  any  thing,  would  prove 
too  much,  for  it  would  prove  that  the  legacies  to  individuals  ought 
to  be  entirely  paid  out  of  the  pure  personalty  so  far  as  it  would 
extend  rather  than  out  of  personalty  savouring  of  realty,  and  that 
the  charitable  legacies  ought  to  take  no  part  of  the  pure  personalty 
until  after  the  other  legacies  were  satisfied :  but  that  would  never 
be  contended.     And  again  this  argument  is  founded  on  mere  con- 
jecture, for  non  constat  but  that  the  testator,  if  he  had  not  given 
legacies  to  charities,  would  have  given  as  much  more  to  individ- 
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uals,  so  that  the  parties  interested  in  the  personalty  savoaring  of 
realty  after  payment  of  legacies  would  take  no  more  than  if  the 
charitable  legacies  had  not  been  given  ;  and  therefore  it  cannot  be 
said  with  any  certainty  that,  by  allowing  the  charitable  legacies  to 
exhaust  the  pure  personalty,  the  parties  interested  in  the  person- 
alty savouring  of  realty  are  injured  by  the  bequests  being  made  in 
favour  of  charities;  for  they  would  equally  have  been  injured  if 
additional  bequests  had  been  made  in  favour  of  individuals. 

The  argument  which  I  have  combated  derives  some  countenance 
from  an  equivocal  expression  of  Lord  Habdwicee  in  Arnold  v." 
Chapman^  (a)  where  he  remarks :  "  It  is  said  the  assets  . 

*  750    should  be  marshalled  ;  *  and  this  case  put,  that  since  this 

Act  a  man  may  saj^he  charges  his  real  estate  with  debts  and 
legacies,  and  gives  his  personal  estate  to  a  charity ;  possibly  that 
may  do  ;  but  it  would  go  a  great  way  toward  overturning  this  Act ; 
but  as  to  that  I  will  give  no  opinion  ;  for  there  an  intention  appears 
in  the  testator."  To  so  much  of  this  language  as  implies  a  doubt 
of  the  lawfulness  of  exonerating  pure  personalty  in  favour  of  chari- 
ties from  legacies  to  individuals,  I  attach  no  weight  for  the  reasons 
I  have  assigned  ;  and  indeed,  in  Aiiomey-Q-eneral  v.  Lord  Mount- 
morriSy  (6)  where  a  testator  charged  his  real  estate  with  the  pay- 
ment of  his  debts  and  legacies,  except  three  legacies  given  for 
charitable  purposes  which  he  directed  should  be  paid  out  of  his 
personal  estate,  Lord  Northington  decreed  the  charitable  legacies 
to  stand  in  the  place  of  the  specialty  creditors  for  what  they  should 
exhaust  of  the  personal  estate,  and  it  was  admitted  by  Lord 
LangDale  in  The  Philanthropic  Society  v.  Kemp^(c)  that  if  the 
testator,  instead  of  expressly  making  the  legacies  to  individuals 
payable  partly  out  of  the  pure  personalty,  had  expressly  thrown 
the  legacies  to  individuals  on  the  personalty  savouring  of  realty, 
as  well  as  directed  the  charitable  legacies  to  be  paid  exclusively 
out  of  the  pure  personalty,  the  charities  would  have  taken  the  whole 
of  the  pure  personalty ;  yet  there  the  effect,  as  regards  the  alleged 
contravention  of  the  Mortmain  Act,  would  have  been  precisely  the 
same  ;  the  means  alone  would  have  been  somewhat  different. 
Li  Williama  v.  Kershaw,  (^d)  of  which  there  is  only  a  short 
note,  where  it  was  contended  that  charitable  legacies  ought 

*  751   to  be  made  good  out  of  so  much  residue  *  as  consisted  of 

(a)  1  Ves.  108 ;  see  p.  110.  (c)  4  Beav.  681. 

(6)  Dick.  379.  (d)  1  Keen,  274  n. 
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pure  personalty,  Lord  Oottenham  is  reported  to  have  said : 
^^  This  would  be  marshalling  the  assets  at  least  against  the  next  of 
kin,  and  would  be  contrary  to  the  rule  of  the  Court  adopted  in  all 
such  cases,  which  is  to  appropriate  the  fiind  as  if  no  legal  objection 
existed  as  to  applying  any  part  of  it  to  the  charity  legacies,  then 
holding  so  much  of  the  charity  legacies  to  fail  as  would  in  that 
way  be  to  be  paid  out  of  the  prohibited  fund."  In  the  cases  in 
which  the  rule  so  stated  by  Lord  Cottenham  has  been  adopted,  the 
testator  himself,  by  giving  the  charitable  legacies  out  of  a  mixed 
fiind,  intended  that  the  fund  should  be  appropriated  as  if  no  legal 
objection  existed  as  to  applying  any  part  of  it  to  the  charitable 
legacies  ;  but  this  rule  is  obviously  quite  inapplicable  to  a  case  in 
which  the  testator  himself,  so  far  from^  intending  such  an  appro- 
priation of  the  fund,  has  taken  care  expressly  to  negative  such  an 
application  of  it. 

I  have  alluded  to  the  general  rule  that  charities  are  favoured  in 
law,  but  I  need  not  at  all  rely  on  it,  although  it  bears  very  strongly 
on  the  present  question.  I  think  the  case  may  be  viewed  as  if  the 
legacies  directed  to  be  paid  out  of  the  pure  personalty  were  lega- 
cies to  individuals ;  and  I  conceive  that  an  attention  to  the  Amda- 
mental  maxim,  that  the  lawful  intent  of  the  testator  expressed  or 
plainly  implied  is  the  governing  rule  in  the  construction  of  wills, 
is  all  that  is  necessary  for  the  determination  of  the  present  question 
in  favour  of  the  charities. 

The  claim  of  the  appellants  is  not  properly  a  claim  to  have  the 
assets  marshalled,  but  a  claim  of  priority,  and  the  cases  on  the  sub- 
ject of  marshalling  of  assets  in  favour  of  charities  have  in  reality 
nothing  to  do  with  the  present  question.  Marshalling  of  assets, 
in  the  ordinary  acceptation  of  the  term,  is  not  an  arrange- 
ment *  directed  by  the  testator,  but  is  the  result  of  the  ap-  *  752 
plication  of  the  principles  of  equity  jurisprudence ;  but  the 
arrangement  insisted  on  by  the  appellants  in  this  case  is  plainly 
directed  by  the  testator  himself:  he  has  in  effect  mai'shalled  or 
arranged  his  assets  himself.  It  is  true  he  has  not  expressly  thrown 
the  legacies  to  individuals  on  the  personalty  savouring  of  realty, 
but  he  has  plainly  manifested  his  intention  that  if  they  are  paid 
at  all  out  of  the  pure  personalty,  it  shall  only  be  after  payment  of 
the  charitable  legacies :  for  by  directing  that  the  charitable  lega- 
cies shall  be  paid  exclusively  out  of  the  pure  personalty,  he  has 
plainly  shown  his  intention  that  they  shall  be  satisfied  out  of  the 
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pure  personalty  in  preference  to  the  legacies  to  individuals,  whether 
they  are  strictly  demonstrative  legacies  or  not. 

No  one  can  doubt  that  the  testator  intended  all  his  legacies  to  be 
paid  in  full :  no  one  after  such  a  direction  as  that  which  occurs  in 
this  will  can  doubt  that  the  testator  well  knew  that  the  charitable 
legacies  could  not  receive  a  shilling  out  of  the  personalty  savour- 
ing of  realty ;  and  no  one,  therefore,  can  doubt  that  he  intended 
that  the  charitable  legacies  should  be  paid  in  full  out  of  the  pure 
personalty  so  far  as  it  would  extend,  leaving  the  legacies  to  indi- 
viduals to  be  paid  out  of  the  personalty  savouring  of  realty,  to 
which  the  charities  could  not  resort.  What  then  is  there  to  pre- 
vent me  from  giving  effect  to  that  intention  ?  I  am  unable  to 
perceive  any  thing  to  debar  me  from  so  doing.  The  Mortmain 
Act,  as  we  have  seen,  has  no  real  bearing  upon  the  question :  the 
actual  decisions  against  the  marshalling  of  assets  in  favour  of 
charities  have  nothing  whatever  to  do  with  it :  the  policy  of  the 

law,  as  it  relates  to  the  subject,  requires  that  the  charities 
*  758    should  be  favoured  rather  than  injured  by  ♦  the  decree  of 

the  Court:  and  the  fundamental  rule  of  effectuating  the 
lawful  intention  of  the  testator  expressed  or  implied,  makes  it 
incumbent  upon  me  to  direct  that  the  charitable  legacies  be  paid 
out  of  the  pure  personaliy,  so  far  as  it  will  extend,  in  preference  to 
the  other  legacies. 

The  result  therefore  is,  that  the  Yice-Chancellor's  decision,  made 
in  deference  to  the  language  used  by  Lord  Langdale,  must  be  re- 
versed, while  at  the  same  time  the  opinions  of  both  those  learned 
judges  will  be  affirmed.^ 

>  See  Beaumont  v.  Oliveira,  L.  R.  4  Ch.  Ap.  816. 

[678] 


MEMORANDA.  *  764 


♦MEMORANDA-  ♦754 


In  re  The  Tring^  Readings  and  Basingstoke  Railway  Company^ 
Cox^s  OasCj  (a)  was  affirmed  by  the  Lord  Chancellor,  17th  July, 
1850. 

Rodick  Y.  Qandell  (V)  was  heard  on  appeal  by  the  Lord  Chan- 
cellor in  June,  1851,  but  was  not  decided  by  his  Lordship  pre- 
Tiously  to  resigning  the  Great  Seal.  His  Lordship  has,  however, 
on  the  consent  of  the  parties^  since  delivered  judgment  affirming 
the  decision  of  the  Master  of  the  Bolls ;  and  the  case  will  be  re- 
ported in  Messrs.  De  Gex,  Macnaghten,  and  Gordon's  Reports,  the 
judgment  not  having  been  given  in  time  to  allow  of  its  insertion 
in  the  present  volume. 

Li  August,  1851,  an  Act  was  passed,  14  &  15  Vict.  c.  88,  inti- 
tuled "  An  Act  to  improve  the  Administration  of  Justice  in  the 
Court  of  Chancery,  and  in  the  Judicial  Committee  of  the  Privy 
Council."     By  this  Act  power  was  given  to  her  Majesty  to  appoint 
two  persons  to  be  Judges  of  the  Court  of  Appeal  in  Chancery ;  and 
it  was  enacted  that  the  Lord  Chancellor,  together  with  such  two 
Judges,  for  the  time  being  appointed,  should  form  the  Court  of  Ap- 
peal in  Chancery ;  by  the  fifth  section,  it  was  provided  that  the  Court 
of  Appeal  should  have  the  jurisdiction  exercised  in  chan- 
cery by  the  Lord  Chancellor;  by  the  eleventh  *  section,  that    *  765 
the  Lord  Chancellor  sitting  alone  should  have  co-ordinate 
jurisdiction  with  the  Court  of  Appeal ;  and  by  the  twelfth  section 
that  the  Lord  Chancellor  should  regulate  the  sittings  and  business 
of  the  Court  of  Appeal. 
.    The  Act  came  into  practical  operation  at  Michaelmas  term,  1851, 

the  Yice-Chancellors  Sir  James  Lewis  Enight  Bruce  and  Lord 

« 

Cbanwobth  having  been  previously  appointed  Lords  Justices  of  the 

(a)  3  De  6.  &  S.  180.  (&)  12  BeaT.  326. 
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Court  of  Appeal  in  Chancery.  The  Lord  Chancellor  having 
arranged  that  the  Lords  Justices  should  sit  apart  from  him, 
allotted  to  them  a  certain  portion  of  the  appeals  then  in  the  paper, 
and  his  Lordship  continued  to  sit  alone  to  hear  the  remainder. 

The  cases  heard  under  this  arrangement  will  be  found  in  Messrs. 
De  Gex,  Macnaghten,  and  Gordon's  Reports,  which,  so  far  as  the 
cases  before  the  Lord  Chancellor  and  the  present  Reporters  are  con- 
cerned, will  form  the  regular  continuation  of  the  series  of  reports 
now  brought  to  a  conclusion. 
[  580  ] 
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ACCOUNT  COMPLICATED.    See  Equitt,  1. 

ADMINISTRATION. 

1.  Z.  T.  bequeathed  certain  leasehold  property  to  which  she  had  become 
entitled  by  will  to  R.  A.,  his  executors,  administrators,  and  assigns 
absolutely  during  the  residue  of  her  term  therein,  subject  to  the  pay- 
ment of  the  rent  and  performance  of  the  covenants  reserved  and 
contained  in  the  lease  under  which  she  held  the  premises ;  and  as  to  her 
residuary  personal  estate,  subject  to  the  payment  of  her  debts,  funeral, 
testamentary,  and  other  expenses,  she  gave,  devised,  and  bequeathed 
the  same  to  J.  B.,  his  heirs,  executors,  administrators,  and  assigns 
absolutely.  The  lease  under  which  the  premises  thus  bequeathed  to 
R.  A.  were  held  contained  a  covenant  by  the  lessee  to  keep  them  in 
repair :  it  appeared  that  at  the  time  of  the  testatrix^s  decease  dilapi- 
dations had  taken  place,  but  whether  any  of  them  had  taken  place 
before  she  came  into  possession  of  the  premises  was  not  shown.  An 
order  having  been  made  letting  R:  A.  into  possession  and  setting  aside 
'  a  sum  of  stock  out  of  the  testatrix^s  estate  to  indemnify  the  executors : 
Held,  on  appeal,  that  on  the  language  of  the  will,  and  also  on  general 
principles,  R.  A.  took  the  property  cum  onere,  and  was  liable  as 
between  himself  on  the  one  hand  and  the  executors  of  Z.  T.  and  her 
residuary  legatee  on  the  other,  to  do  the  repairs  in  respect  of  dilapi- 
dations existing  at  the  testatrix^s  death:  Held  also,  that  the 
executors  of  Z.  T.  *  being  liable  as  between  themselves  and  the  *  758 
lessor  in  respect  of  dilapidations  which  had  taken  place  during 
their  testatrix*s  lifetime  were  entitled  to  receive  from  R.  A.  an  indem- 
nity in  respect  of  such  liability  before  he  was  let  into  possession. 
Distinction  between  testamentary  dispositions  of  mortgages  and  of  leaseholds 
in  reference  to  the  use  of  the  words  *'  subject,  &c."  as  connected  with 
.  the  question  of  the  legatee  taking  the  property  bequeathed  cum  onere, 
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Hdd,  in  this  case  that  R.  A.  was  rightly  made  a  party  to  a  suit  for  the 
administration  of  the  testatrix^s  estate,  and  his  representative  not 
having  been  served  with  the  petition  of  rehearing  on  which  the  above 
decision  was  given  time  was  allowed  her  to  present  a  petition  of  appeal 
to  have  the  matter  reheard.  —  Sickling  v.  Bayers  6S5. 
2.  A  creditor's  bill  was  filed  after  notice  of  a  decree  in  a  simple  administra- 
tion suit  by  one  of  the  next  of  kin  of  the  intestate,  but  the  decree  was 
at  that  time  imperfect  in  not  containing  the  usual  preliminary  inquiries. 
The  frame  of  the  creditor's  suit  was  also  different  in  making  the  heir- 
at-law  a  par^,  and  in  containing  charges  as  to  real  estate  and  as  to  the 
destruction  of  documents.  The  creditor's  suit  having  been  brought 
to  a  hearing  the  Yice-Chancellor  made  an  order  directing  the  plaintiff 
to  pay  a  stated  sum  to  the  heir-at-law  in  lieu  of  costs,  and  ordered  the 
administratrix  to  pay  the  plaintiff's  costs  of  the  suit :  Hdd,  that,  inas- 
much as  the  creditor  might  have  obtained  all  the  relief  to  which  she 
was  entitled  in  the  former  suit,  the  bill  ought  to  have  been  dismissed 
with  costs ;  and  that  under  the  circumstances  the  appeal  to  the  Lord 
Chancellor  did  not  fall  within  the  rule  precluding  an  appeal  for  costs. 
—  Menmet  v.  Connor,  648. 

AFFIDAVIT.    Under  the  68th  order  of  May,  1845.    See  Practicb,  8, 11. 

AGREEMENT.    See  Railway  Compamt.    Spbcifig  Pkrfobmancb. 

AMENDED  BILL.    See  Pbactice,  5. 

AMENDING  BILL.    See  Practicb,  S,  11. 

ANNUITIES. 

A  testator  by  his  will  bequeathed  the  residue  of  his  real  and  personal  estate 
to  his  widow  and  three  other  persons  as  trustees  on  trust  to  sell  and 
invest  in  government  securities,  and  out  of  the  dividends  to  pay  an 
annuity  of  600/.  to  his  daughter  for  life,  an  annuity  of  1002.  to  W.  C. 

*  759       for  life,  and  on  his  *  death  an  annuity  of  501.  to  the  son  of  W.  C.  for 

life,  and  the  remainder  of  the  dividends  to  the  testator's  widow  for  her 
life.  The  testator  directed  that  after  the  death  of  the  widow,  if  the 
daughter  should  be  then  living  and  should  have  no  child  then  living, 
the  trustees  should  pay  her  a  further  annuity  of  500^ ;  that  if  the 
testator's  daughter  should  have  a  child  living  at  the  death  of  the  widow 
the  two  annuities  of  5001.  should  cease,  and  the  trustees  raise  and 
invest  20,0002.  and  pay  the  dividends  to  the  daughter  for  her  life  with 
remainder  to  her  children ;  that  the  trustees  should  also  pay  50002.  to 
such  person  or  persons  as  the  widow  should  by  will  appoint,  and  that 
the  widow  should  also  have  the  power  to  dispose  of  10002.  either  by 
gift  in  her  lifetime  or  by  will  among  her  three  co-trustees  in  such 
proportions  as  she  should  think  fit,  and  the  testator  named  certain 
persons  as  residuaiy  legatees.  There  being  a  deficiency  of  assets  to 
pay  the  two  annuities  of  5002.  and  also  the  legacies  of  50002.  and 
10002. :  Held,  that  the  annuities  were  not  entitled  to  priority  over  the 
legacies,  the  terms  of  the  will  affording  no  proof  that  the  testator  in- 
tended there  should  be  such  priority :  Held  also,  that  the  annuities 
were  not  payable  out  of  the  corpus  of  the  testator's  estate. 
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The  rule  is,  that  in  case  of  deficiency  of  assets  all  aimiiities  and  legacies 
abate  ratably,  and  the  onus  ties  on  the  party  seeking  priority  to 
make  out  clearly  and  conclusiyely  that  such  priority  was  intended. 
The  cases  of, Lemn  t.  Lewin  (2  Yes.  416),  and  Blower  y.  Morrd  (2  Yes. 
420),  observed  upon.  —  Miller  y.  BuddUslone,  513. 
ANNUITY  FOR  LIFE.    See  Construction,  2. 
ANSWER.    See  Plbadino,  1.    Practige,  6,  10.    Disoovxry,  2, 
APPEAL. 

1.  The  Yice-ChanceUor,  acting  on  the  authority  of  The  London  and  Northr 

Western  BaUway  Company  y.  SmUh,  1  Mac.  &  G.  216,  granted  an 
ex  parte  injunction  on  the  application  of  a  railway  company,  restrain- 
ing the  land-owner  from  taking  proceedings  under  the  68th  section  of 
the  Lands  Clauses  ConsoUdation  Act,  1846,  for  settling  the  amount 
of  compensation  to  be  paid  to  him  by  the  company ;  his  Honor  subse- 
quently dissolyed  the  injunction  at  the  instance  of  the  defendant  on  the 
authority  of  The  Ecut  <mA  West  India  Docks  cmd  Birmingham  Junction 
BaUway  Company  y.  Oattke,  8  Mac.  &  6.  155 ;  in  the  mean  while,  the 
time  Hmited  for  taking  proceedings  under  the  68th  section  had  ex- 
pired. The  company,  who  had  not  raised  the  *  question  before  *  760 
the  Yice-ChanceUor  appealed  from  the  order  dissolring  the  injunc- 
tion, on  the  ground  that  it  ought  to  haye  been  made  on  such  terms  as 
that  their  rights  to  take  proceedings  under  the  68th  section  might  not 
be  affected  by  the  lapse  of  time.  The  Lord  Chancellor  refused  the 
application.  —  The  South  Staffordshire  BaUway  Company  y.  HaU^  353. 

2.  WJien  a  decree  is  affirmed  upon  the  general  merits  of  the  case,  an  objec- 

tion founded  on  an  obyious  inadvertency  in  such  decree,  and  which 
might  have  been  taken  in  the  Court  below,  ought  not  to  affect  the  costs 
of  the  appeal  if  taken  for  the  first  time  in  the  Appellate  Court.  —  Smith 
y.  Pineombe^  653. 

See  Practicb,  1. 

APPEAL  FOR  COSTS.    See  Administration,  2. 

APPEARANCE.    See  Practice,  4. 

ASSIGNMENT.    See  Mortgagb. 

ATTORNEY.    See  Husband  and  Wipe. 


BANKRUPTCY. 

The  198th  section  of  the  Bankrupt  Law  Consolidation  Act,  12  &  13  Tict.  c 
106,  proyiding  that  forthwith  after  the  bankrupt  shall  haye  passed  his 
last  examination,  the  Court  shall  appoint  a  public  sitting  for  the  allow- 
ance of  his  certificate,  at  which  sitting  the  assignees  or  any  creditor 
haying  given  three  dear  days*  notice  may  be  heard  in  opposition  to  such 
certificate:  Hdd^  that  the  commissioner  was  justed  in  adjourning 
such  meeting  on  the  application  of  a  creditor  desirous  of  opposing  the 
granting  of  the  certificate,  but  who  had  failed  to  giye  the  three  days^ 
notice.  —  In  re  Woods ^  269. 

BREACH  OF  TRUST. 

1.  By  an  antenuptial  settlement,  a  sum  of  stock  was  setded  upon  certain 
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trusts  for  the  benefit  of  the  wife  and  children  of  the  marriftge.  The 
settlement  contained  powers  for  the  tnistees  to  sell  the  tmst  fiind,  and 
reinvest  the  proceeds  in  government  or  real  securities.  By  a  contem- 
poraneous memorandum  which  was  executed  by  the  father,  the  wife,  and 
the  intended  husband,  and  indorsed  upon  the  deed  of  settlement,  the 
trustees  were  empowered  to  advance  any  portion  of  the  trust  fund  to 
the  owners  or  lessees  of  Yauzhall  Gardens,  upon  mortgage,  either 
as  first,  second,  or  third  mortgagees,  for  such  time  and  at  such 
rate  of  interest  as  the  trustees  might  think  fit.  The  trustees  lent 
*  761  the  whole  of  the  trust  fund  *  to  three  persons,  who  afterwards  became 
the  joint  proprietors  of  and  partners  in  Yauxhall  Gardens ;  but  no  writ- 
ten security  was  then  taken  by  trustees.  Que  of  the  three  proprietors  of 
Yauxhall  Gardens  subsequently  retired  from  the  partnership.  Some 
time  afterwards,  the  trustees  obtained  a  covenant  from  the  two  remain- 
ing partners  to  surrender  the  Yauxhall  Gardens  by  way  of  mortgage, 
subject  to  two  prior  charges.  This  mortgage  eventually  proving  a 
wholly  inadequate  security  for  the  trust  fund,  a  suit  was  instituted  to 
compel  the  trustees  to  reinstate  the  stock :  Hdd,  that  under  the  circum- 
stances, the  trustees  must  be  considered  in  having  made  the  advance 
without  security,  and  in  having  afterwards  accepted  the  covenant  of  two 
only  of  the  three  joint  debtors  to  have  misapplied  the  trust  fund,  and  that 
they  had  subjected  themselves  to  the  liability  of  replacing  it. — Fowier 
V.  Beynalf  500. 
2.  Trustees  of  stock  sold  it  out  and  committed  the  proceeds  to  their  solicitor  for 
investment,  by  whom  it  was  misapplied  and  lost :  Edd^  that  th^  trustees 
were  liable  for  a  breach  of  trust,  and  that  the  cestuis  que  trtist  were 
entitled  to  relief  against  both  the  trustees  and  the  solicitor ;  and  that 
they  might  sue  either  the  trustees  alone,  or  the  trustees  jointly  with  the 
solicitor.  —  Bawland  v.  WUherden^  568. 


CERTIFICATE.    See  Bankruptcy. 

CHARITABLE  TRUSTEES.    See  Municipal  Corporations  Act. 

CHARITY.    See  Power.    Trustees,  2.    Mortmain.. 

CHEQUE.    See  Judgment  Creditor. 

COMPANIES  CLAUSES  CONSOLIDATION  ACT.  (8  Vict,  c  16.) 
By  the  32d  section  of  the  special  Act  of  a  railway  company,  it  was  provided 
that  the  bond  creditors  and  mortgagees  of  the  compaiiy  should  be 
entitled  to  be  paid  out  of  the  toUs  and  other  estate  and  effects  of  the 
company,  the  sums  advanced,  &c,,  and  that  in  all  other  respects  the 
provisions  of  the  Companies  Clauses  Consolidation  Act  should  be  appli- 
cable :  Heldf  that  having  regard  to  the  36th  and  44th  sections  of  the  latter 
Act,  a  bond  creditor  had  no  lien  on  the  estate  or  effects  of  the  company, 
and  that  the  goods  and  chattels  of  the  company  were  liable  to  be  seized 
under  a  writ  of  ^.  fa,  at  the  suit  of  a  judgment  creditor. 

*  762  *  The  company  having  raised  large  sums  of  money  by  bond  and  on  mort- 
gage, and  being  also  considerably  indebted  on  simple  contract,  agreed 
with  one  of  their  simple  contr&ct  creditors  to  suffer  judgment  to  be . 
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entered  np  against  the  company  at  a  future  day.  After  this  agreement, 
Tarioos  negotiations  took  place  between  the  bond  and  other  creditors  of 
the  company,  and  the  company,  with  the  view  of  postponing  on  cer- 
tain terms  the  enforcement  of  all  daims,  as  weU  by  specialty  as  simple 
contract  against  the  company  for  seven  years:  these  terms  were  ac- 
cepted by  the  great  majority  of  the  creditors,  but  rejected  by  the  sim- 
ple contract  creditor.  After  such  rejection,  but  before  the  period  for 
issuing  execution  had  arrived,  a  bill  was  filed  by  one  of  the  bond  credi- 
tors against  the  company  and  its  other  specialty  creditors  for  the 
enforcement  of  his  alleged  equitable  lien,  and  for  the  appointment  of  a 
receiyer.  The  receiver  was  appointed  by  the  consent  of  all  parties  to 
the  suit,  and  entered  into  the  posses'sion  of  all  the  chattels  of  the  com- 
pany. The  simple*  contract  creditor  then  sued  out  execution  against 
the  company:  Hddf  on  the  petition  of  the  simple  contract  creditor, 
that,  inasmuch  as  the  order  appointing  a  receiver  was  obtained  by  a 
surprise  on  the  Court,  and  did  not  rest  on  an  equity  which  could  be 
maintained,  and  would  not  have  been  made  if  all  the  circumstances  of 
the  case  had  been  brought  before  the  Court,  the  simple  contract  creditor 
ought  to  be  allowed  to  levy  upon  the  goods  and  chattels  of  the  company, 
notwithstanding  the  order.  ' 

Edd  also,  that,  inasmuch  as  all  the  facts  of  the  case  were  admitted,  and  were 
before  the  Court  on  the  petition;  the  Court  would  dispense  with  the 
usual  reference  to  the  Master  to  examine  the  petitioners  pro  interesse 

8U0.  * 

The  33d  section  of  the  special  Act  empowered  bond  creditors  and  mortga- 
gees of  the  company  to  enforce  the  payment  of  the  arrears  of  principal 
and  interest  by  the  appointment  of  a  receiver :  Hdd,  that  having  regard 
to  the  53d  and  54th  sections  of  the  Companies  Clauses  Consolidation 
Act,  the  receiver  indicated  in  the  33d  section  of  the  special  Act  was 
the  receiver  to  be  appointed  by  two  justices  under  the  53d  and  54th 
sections  of  the  former  Act.  —  RuaseU  v.  The  East  Anglian  Railway  Com-- 
pany,  125. 

See  Rbgbiver,  2. 
CONDITION. 

Where  a  money  fund  is  given  to  a  person  absolutely,  a  condition  cannot  be 
annexed  to  the  gift  that  so  much  as  he  shall  not  dispose  of  shall  go  over 
to  another  person. 

W.  D.  devised  certain  estates  to  R.  D.  with  a  power  to  sell  and 

dispose  of  the  premises,  or  to  raise  *  any  sum  or  sums  of  *  763 
money  by  way  of  mortgage  or  otherwise,  as  he  should  think  proper, 
with  a  proviso  that  such  portion  of  all  and  every  sum  or  sums  of  money 
so  raised,  "  either  by  sale  or  mortgage,  as  shall  be  unexpended  at  my 
decease,^'  &c.,  should  be  charged  by  him  on  certain  property  of  his 
own  in  favour  of  other  parties :  Hdd^  establishing  the  validity  of  the 
mortgages  of  R.  D.,  that  this  proviso  did  not  operate  as  a  condition 
precedent,  but  was  a  limitation  over  of  so  much  of  *the  money  to  be 
raised  by  R.  D.  as  should  be  unexpended.  —  Watkins  v.  Willianu,  622. 
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CONSTRUCTION. 

1,  By  a.  post-nuptial  settlement,  certain  moneys  to  become  payable  on  tbree 

policies  of  insurance  on  the  life  of  R.  M.  were  vested  in  trust  for  B.  M. 
for  life,  and  after  her  death,  upon  trust  for  the  appointees  of  R.  M.  In 
1821  R.  M.  appointed  the  moneys  so  to  become  payable,  to  his  execu- 
tors and  administrators.  By  an  order  in  a  suit  instituted  for  the  purpose 
of  carrying  into  effect  the  trusts  of  the  settlement,  it  was  ordered  that 
the  trustees  should  relinquish  the  policies  for  such  a  sum  as  might  be 
obtainable  for  the  same  "from  the  insurance  company,  and  that  the 
moneys  so  realized  should  be  invested,  and  the  dividends  accumulated 
during  the  joint  lives  of  R.  M.  and  B.  M.  B.  M.  died  in  1847.  On  a 
question  being  then  raised  between  the  children  of  the  marriage  and  the 
assignees  in  insolvency  and  in  bankruptcy  of  R.  M. :  Held,  that  the 
effect  of  the  appointment  was  to  make  the  property  part  of  the  personal 
estate  of  R.  M. 
The  effect  of  a  settlement  by  deed  limiting  properfy  to  the  executor  or  admin- 
istrator of  the  settlor,  is  to  make  ^uch  property  subject  to  the  disposi- 
tion of  the  settlor  by  will,  or  to  be  dealt  with  under  the  Statute  of 
Distributions.  — Mackenzie  v.  Mackenzie,  659. 

2.  A  testator  by  his  will  gave  an  annuity  in  the  following  terms :  "I  give, 

devise,  and  bequeath  unto  my  son,  E.  0.  Yates,  one  clear  annuity  of 
lOOZ.  per  annum,  for  and  during  his  natural  life,  and  should  he  die  a 
child  him  surviving,  I  continue  the  same  annuity  for  such  child^s  use  and 
benefit  to  be  paid  to  his  or  her  mother,*'  and  after  making  other  bequests 
of  legacies  and  annuities,  he  devised  and  bequeathed  the  residue  of  his 
estate,  Yeal  and  personal,  or  mixed,  on  trust  to  keep  up  his  plantations 
in  the  West  Indies,  in  the  next  place  to  pay,  satisfy,  and  discharge  the 
several  legacies  and  annuities  before  given,  and  to  apply  the  residue  for 
the  benefit  of  his  wife  and  his  other  children :  Held,  that  the  daughter 
of  £.  0.  Yates  was,  on  the  death  of  her  father,  entitled  not  to  a  perpet- 
ual annuity,  but  to  an  annuity  during  her  life  only. 

*  764   Hdd  also,  that  the  direction  to  pay  the  annuity  to  the  mother  did  *  not 

show  that  the  annuity  was  to  be  confined  to  the  minority  of  the  child  of 
E.  C.  Yates. 
The  general  rule  is,  that  where  an  annuity  is  givc^n  to  a  person  by  will  (the 

will  also  creating  the  annuity),  the  annuitant  takes  it  for  life  only. 
The  authorities  on  the  subject  discussed  and  observed  upon. 
The  decision  of  Lord  Cottbnham  in  Blewitt  v.  Roberts  (Cr.  &  P.  274.) 
doubted.  —  Totes  v.  Maddan,  582. 
See  Equitable  Assignment.     Patent.     Companies  Clauses  Consolida- 
tion Act  (8  Vict.  c.  16.)    Lands  Clauses  Consolidation  Act  (8  Vict, 
c.  18.)    Municipal  Corporations  Act   (5  &  6  Will.  4.  c.  76).    Bank- 
rupt Law  Consolidation  Act  (12  &  13  Vict.  c.  106).    Lunacy,  7,  8,  9. 
Trustee.    Mortgage.    Stop  Order. 
CONTEMPT.    See  Practice,  8. 

CONTRACT.    See  Equttablb  Assignment.    Partnership. 
CONTRIBUTORY.    See  Winding-up  Acts,  1,  2,  8. 
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COSTS.  See  Bailwat  Company.  Rbceitbr,  1.  Practice,  9.  Lunacy,  10. 
T]^t78TEB8,  2.    Appeal,  2.    Fraud.  . 

CREDITOR.  See  Principal  and  Surety.  Companies  Clauses  Consol- 
idation Act. 

CURATOR.    See  Lunacy,  6. 


DECREE. 

It  is  no  objection  to  a  decree  in  favour  of  a  plaintiff  that  it  must  necessarily 
benefit  one  of  the  defendants.  —  SnUth  v.  Pincombe,  653. 

See  Practice,  7. 
DEMURRER.    See  Information. 
DISCOVERY. 

1.  A.  B.  being  sued  at  law  by  the  trustee  of  a  woman  to  whom  he  (A.  B.) 

had  granted  an  annuity  in  consideration  of  future  illicit  cohabitation, 
pleaded  the  iUegal  nature  of  the  contract,  and  filed  his  bill  against  the 
trustee  for  discoveiy  in  aid  of  his  defence :   Held,  oyerruling  the 
demurrer  of  *  the  trustee,  that  A.  B.  was  entitled  to  such  dis-  *  765 
covery.  —  Benyon  ▼.  NetUefold^  94. 

2.  Where  discovery  is  sought  in  relation  to  matters  in  whith  the  plaintiff  has 

no  interest,  but  as  consequential  or  resulting  from  a  charac^r  or  title 
denied  by  the  answer,  and  not  otherwise  appearing  on  the  re^^ord,  the 
plaintiff  has  no  equity  entitling  him  to  discovery.  If,  however,  the 
plaintiff  ^s  interest  in  the  discovery  sought  results  from  a  character  and 
title  alleged  in  the  bill,  and  if  the  bill  properly  avers  thkt  the  discovery 
will  establish  that  character  and  title  and  also  establish  a  case  of  fraud 
by  the  defendant  affecting  or  destroying  the  plaintiff^s  remedies,  the 
defendant  cannot  withhold  the  discovery  by  generally  denying  the 
character  and  title  claimed  by  the  plaintiff.  Although  a  litigant  party 
has  no  right  to  a  discovery  of  the  evidence  of  his  opponent's  title,  yet 
he  has  a  right  to  a  discovery  of  the  evidence  nn  support  of  his  own 
title,  and  in  proof  of  any  fraud  which  has  been  committed  to  his  injury, 
and  the  plaintiff's  right  to  a  discovery  of  material  evidence  in  support 
of  his  own  case  and  title  is  not  repelled  because  by  exercising  that 
equitable  right  the  defendant  may  be  compelled  to  disclose  the  evidence 
in  support  of  his  (the  defendant's)  case  and  title. 
The  plaintiff  and  defendant  respectively  deduced  their  title  from  the 
heir-at-law  of  A.,  who  died  intestate  in  1768,  equitably  entitled 
to  certain  premises,  the  legal  estate  of  which  was  outstanding.  In 
184*2  the  defendant  obtained  ex  parte  a  conveyance  of  the  outstanding 
legal  estate  under  Sir  £.  Sugden's  Acts.  The  plaintiff  then  filed  his 
bill,  alleging  that  the  defendant  had  obtained  the  conveyance  of  the 
legal  estate  to  himself  as  the  heir-at-law  of  A.  by  false  and  fraudulent 
evidence.  The  bill  contained  interrogatories  addressed  to  the  dis- 
covery of  the  alleged  false  and  fraudulent  evidence.  The  defendant, 
having  by  his  answer  asserted  his  own  title  as  heir-at-law  of  A.,  and 
having  denied  that  of  the  plaintiff,  refused  to  answer  any  of  the  inter- 
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'  rogatories  relating  to  the  evidence  on  which  he  had  obtained  the  con- 
veyance, asserting  that  the  discoveiy  would  disclose  the  evidence  of 
his  own  title,  and  denying  that  the  evidence  was  false  dr  fraudulent,  or 
that  it  would  establish  any  of  the  allegations  of  the  bill :  HM,  that 
he  was  bound  to  make  the  discovery.  — Stainton  v.  Chadwickf  575. 

See  PJLEADING,  1. 

DONATIO  MORTIS  CAUSA. 

The  plaintiff  being  possessed  of  shares  in  a  public  company  when  in  a  state 
of  extreme  sickness  transferred  the  shares  into  the  name  of  the  defen- 

*  766       dant :    the  plaintiff  having  recovered  firom  his  *  sickness,  but  having 

subsequently  become  lunatic,  a  bill  was  filed  in  his  name  by  his  com- 
mittee to  have  the  defendant  declared  a  trustee  of  the  shares :  Held, 
that  as  the  plaintiff  had  survived  the  sickness  during  which  the  transfer 
was  made,  the  gift  could  not  operate  as  a  donaiio  mortis  causd,  and  it 
appearing  that  the  gift  had  been  received  by  the  defendant  upon  the 
distinct  understanding  that  it  was  to  be  absolute  only  in  the  event  of 
death  of  the  plaintiff:  Hdd,  that  the  defendant  must  be  considered  as 
trustee  of  the  shares  for  the  plaintiff.  —  Stanilcmd  v.  WUlaU,  664. 


ENROLMENT.    See  Practicb,  7. 

EQUITABLE  ASSIGNMENT. 

A  mercantile  firm  at  Calcutta,  by  a  letter  dated  the  16th  January,  1841, 
directed  their  London  correspondents  to  hold  a  sum  of  money  payable 
on  the  19th  November  following  out  of  remittances  and  consignments 
on  the  general  account  at  the  disposal  of  a  creditor  of  the  Calcutta  firm 
in  Liverpool.  The  Calcutta  firm  at  the  same  time  acquainted  the 
creditor  of  the  directions  which  they  had  given.  The  London  firm  in- 
formed the'  creditor  that  they  had  received  and  registered  the  order, 
and  after  stating  that  they  were  in  advance  for  the  Calcutta  firm,  and 
declining  to  ifccept  bills  for  any  part  of  the  amount,  said,  that  if  re- 
mittances should  come  forward  to  enable  them  to  meet  the  wishes  of  the 
Calcutta  firm,  they  would  lose  no  time  in  advising  the  creditor.  The 
London  firm  also,  in  acknowledging  to  the  Calcutta  firm  the  receipt  of 
the  order,  said,  that  the  state  of  the  accounts  did  not  warrant  them  in 
meeting  the  requisition ;  but  they  would  meet  it,  if  in  a  position  to  do 
so,  before  November:  Held,  by  the  Lord  Chancellor  Cottenham, 
on  a  bill  filed  by  the  creditor  against  the  London  firm,  that  the  corre- 
spondence raised  no  case  of  equitable  assignment,  and  that  the  only 
question  was,  whether  the  defendants,  the  London  firm,  had  entered 
into  a  legal  contract  with  the  plaintiff,  and  that  tiie  equity  of  the  plain- 
tiff was  consequential  on  the  establishment  of  such  legal  contract. 
His  Lordship,  considering  that  the  effect  of  the  correspondence  might  depend 
on  mercantile  usage,  directed  the  cause  to  stand  over,  with  liberty  for 
the  plaintiff  to  bring  such  action  as  he  might  be  advised.  An  action 
was  brought  by  the  plaintiff  accordingly,  the  result  of  which  was  that 
it  was  finally  determined  that  the  plaintiff  had  no  legal  cause  of  action. 
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On  the  cause  coming  on  again  before  the  Lord  Chancellor  Truro,  his  Lord- 
ship expressed  his  concurrence  in  the  judgment  of  Lord  CoT- 
TXNHAM,  and  held  further  that  *  the  result  of  the  proceedings  at  *  767 
law  left  no  equity  in  the  plaintiff  to  be  administered,  and  that 
the  bill  ought  to  be  dismissed. 

Although  from  an  irregularity  in  the  form  of  the  decree,  which  did  not  in 
terms  reverse  the  judgment  of  the  Vice-chancellor,  the  further  hearing 
of  the  cause  took  place  before  the  Lord  ChanceUor,  yet  according  to 
the  practice  of  the  Court,  the  cause  was  properly  returnable  to  the 
Court  below,  and  the  costs  of  the  further  hearing  were  therefore  dealt 
with,  as  if  the  same  had  taken  place  before  the  Yice-ChanceUor.  — 
Malcolm  y.  SeoU,  29. 
EQUITY. 

1.  A  contractor  having  executed  works  for  a  railway  company  under  two 
contracts,  distinguished  respectively  as  Contract  No.  1,  and  Contract 
No.  3,  brought  an  action  agunst  the  company,  for  the  works  executed 
under  Contract  No.  1.  The  company  filed  a  bill  to  restrain  this  action, 
alleging  that  the  plaintiff  ^s  demand  depended  on  the  result  of  compli- 
cated accounts ;  the  company  being  entitled  to  various  items  of  set-off, 
and  that  the  account  under  Contract  No.  1,  was  so  blended  with  that 
under  Contract  No.  3,  that  what  was  due  to  the  contractor  could  not 
be  ascertained  without  taking  both  accounts.  The  contractor,  by  his 
answer,  denied  any  complication  in  the  accounts,  or  that  the  accounts 
were  blended :  he  admitted  the  receipt  of  various  sums  in  payment  of 
works  done  under  each  of  the  contracts;  and  also  of  a  large  sum, 
which  not  being  appropriated  by  the  company,  he  had  appropriated 
partly  to  one  contract,  partly  to  the  other:  he  also  showed  that  the 
several  heads  of  set-off  were  free  from  all  uncertainty :  he  then  stated 
that  there  was  work  done,  the  amount  of  which  had  not  been  ascer- 
tained, and  other  matters  in  respect  of  which  he  had  claims  on  the 
company :  Held,  on  appeal  from  an  order  of  the  Master  of  the  Rolls, 
granting  an  injunction,  — >1first,  that,  taking  into  account  the  explana- 
tions given  in  the  answer,  there  would  be  no  difficulty  in  the  company 
proving  at  law  the  claims  of  set-off  under  Contract  No.  1,  and 
that  no  case  for  equitable  interference  was  established  on  this  ground ; 
secondly,  that  before  the  contractor  could  recover  any  thing  under 
Contract  No.  1,  he  would  be  obliged  to  prove  that  he  had  a  demand, 
exclusive  of  that  contract,  which  justified  his  appropriation  of  that 
part  of  the  sum  received  from  the  company  which  he  had  not  appropri- 
ated to  Contract  No.  1 ;  that  thus  the  accounts  under  Contract  No.  3, 
would  have  td  be  taken,  and  that  in  this  way  the  accounts  of  the  two 
cpntracts  were  ]i)lended ;  thirdly,  that,  it  being  equally  possible 
to  take  at  law,  with  justice  to  both  *  parties,  the  accounts  under  ■  *  768 
Contract  No.  3,  as  those  under  Contract  No.  1,  the  blending  of 
the  two  accounts  formed  no  reason  for  withdrawing  the  case  from  the  juris- 
diction of  a  Court  of  Law ;  fourthly,  that  the  other  claims  set  up  by  t)ie 
contractor  in  his  answer  were  such  as  could  not  be  properly  decided  in 
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the  action,  and  that,  therefore,  the  injanction  granted  was  proper; 
fifthly,  that  the  delay  of  the  company  m  filing  their  bill  was  no  ground 
for  refusing  to  interfere  in  a  case  where  it  was  clear  that  the  Court  of 
Law  could  not  possibly  deal  with  the  subject-matter. 

The  authorities  show  that  there  are  many  cases  in  which  a  Court  of  Equity 
will  entertain  jurisdiction  in  matters  of  account  where,  if  the  party 
making  the  claim  had  proceeded  at  law,  the  Court  would  not,  if  applied 
to  for  that  purpose,  withdraw  the  matter  from  the  legal  jurisdiction.  — 
The  South-Eastern  BaUway  Company  y.  Brogden^  8. 

2.  A  bill  was  filed  to  set  aside  a  deed  of  conveyance  twenty-seyen  years  after 
its  execution  on  the  ground  of  the  lunacy  of  the  grantor  and  other 
collateral  circumstances  of  fraud.  At  the  hearing  of  the  cause  these 
collateral  circumstances  were  not  established :  Held,  dismissing  the  bill, 
that  the  plaintiff  was  not  entitled  to  an  issue  to  try  the  question  of  the 
lunacy  of  the  grantor. 

Whether  a  conyeyance  executed  by  a  lunatic  is  absolutely  yoid  in  the  absence 
of  notice  of  the  lunacy  to  the  party  claiming  under  the  conyeyance, 
and  of  all  circumstances  of  fraud  (MoUon  y.  Camroux,  2  £xch.  487, 
and  in  Error,  4  Exch.  17),  qucere. 

Whether  such  a  conyeyance  is  voidable,  and  if  so  under  what  circumstances, 
^€eTe, 

Such  a  conyeyance  executed  under  circumstances  of  fraud,  the  lunacy  being 
one  of  those  circumstances,  might  be  set  aside. 

It  is  an  established  doctrine  of  equity,  that  where  a  bill  sets  up  a  case  of 
fraud  as  a  ground  for  relief,  and  such  fraud  is  not  proved,  the  plaintiff 
is  not  entitled  to  relief,  by  establishing  some  other  fact  independent  of 
the  fraud  which  might  of  itself  create  a  title  to  relief  under  a  head  of 
equity,  distinct  from  that  applicable  to  the  case  of  the  fraud  alleged.  — 
Jhrice  v.  Bertingtonf  486. 

See  Sfbczfio  Fbbformancb. 
EQUITY  TO  A  SETTLEMENT.    See  FmiB  Covkrt. 
EVIDENCE. 

1.  Where  a  gift  is  primd  facie  spiecific,  evidence  of  the  state  of  the  property 
at  the  date  of  the  will  is  admissible.  —  Indee  v.  Bayer,  606. 
2.  Whether,  since  the  Act  6  &  7  Yict.  c  87,  a  decree  can  be  made  against 
*  769      a  defendant  who  has  been  *  examined  as  a  witness  in  the  suit,  qucare.  — 

Botoland  v.  Wiiherden,  568. 
EXECUTORS  AND  ADMINISTRATORS.    See  Construction,  1. 

FAMILY  COMPROMISE. 

To  render  a  family  compromise  binding,  there  must  *be  an  honest  disclosure 
by  each  party  to  the  other,  of  all  such  material  facts  known  to  them  rel- 
ative to  the  rights  and  title  of  either  as  are  calculated  to  influence  the 
judgment  in  the  adoption  of  the  compromise ;  and  any  advantage  taken 
by  either  of  the  parties  of  the  known  ignorance  of  the  other  of  such 
facts  would  render  the  compromise  void  in  equity,  and  liable  to  be  set 
aside.  —  Smith  v.  Pincambe,  663. 
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FEME  COVERT. 

A  married  woman,  entitled  under  a  will  to  a  fiind  on  which  an  annuity  was 
charged,  joined  her  husband  in  assigning  her  interest  to  a  purchaser  for 
valuable  consideration,  the  purchaser  obtained  a  stop  order  on  the  fund. 
On  the  death  of  the  annuitant,  the  wife  presented  a  petition  for  a  settle- 
ment in  a  suit  instituted  for  administering  the  estate  of  which  the  fund 
formed  a  part :  Edd,  that  she  was,  under  the  circumstances  of  the  case, 
entitled  to  a  settlement  of  the  whole  fund :  EM,  also,  that  it  wiCS  com- 
petent for  her  to  raise  this  question  by  petition,  and  that  it  was  not 
necessary  for  that  purpose,  that  she  should  file  a  bill  against  the  pur- 
chaser, the  purchaser  having,  by  means  of  the  stop  order,  brought  him- 
self sufficiently  before  the  Court  to  enable  it  to  deal  with  the  case. 

The  amount  to  be  settled  on  a  married  woman,  under  her  equity  to  a 
settlement,  is  discretionary  with  the  Court,  and  depends  upon  the  par- 
ticular circumstances  of  each  case.  In  the  present  instance,  there  had 
never  been  any  settlement,  and  the  husband  was  insolvent ;  he  had  also 
received  ont  of  Court,  with  the  consent  of  his  wife,  moneys  belonging  to 
her,  and  part  of  the  same  estate,  to  double  the  amount  of  the  fund, 
which  formed  the  subject  of  the  petition.  —  Scott  v.  Spathettp  599. 
FORECLOSURE. 

A.  B.,  being  seised  in  fee  of  four  estates,  mortgaged  two  of  them,  and  subse- 
quently settled  the  mortgaged  estates,  and  one  of  the  others,  on  himself  for 
life,  with  remainder  to  his  son  in  tail,  and  covenanted  against  incumbrances, 
but  the  settlement  did  not  recite  that  there  were  any  incumbrances. 
He  afterwards  mortgaged  the  *  fourth  estate,  and  took  the  benefit  *  770 
of  the  Insolvent  Debtors  Act.  After  this,  a  creditor  on  certain 
bills  of  exchange  became  a  registered  judgment  creditor,  and  then  filed  a 
bill  against  the  tenant  in  tail  and  the  assignee  under  the  insolvency  and 
the  other  incumbrancers,  praying  a  sale  in  satis&ction  of  the  judgment 
debt,  and  what  might  be  paid  by  the  plaintiff  in  discharge  of  prior  in- 
xsumbrances,  subject  to  the  estate  and  interest  of  the  tenant  in  tail  under 
the  settlement :  Edd,  reversing  a  decree  of  foreclosure  against  the  ten- 
ant in  tail,  that  the  settled  estates  must  be  exonerated  from  incumbrances 
as  between  A.  B.,  the  settlor,  and  the  tenant  in  tail,  and  that  the  plain- 
tiflT  was  subject  to  the  same  equities  as  the  settlor;  and  that  as  the 
judgment  debt  was  itself  subsequent  to  the  settlement,  the  tenant  in 
tail  could  not  be  affected  by  the  judgment. 

Among  other  incumbrances  on  the  estate  in  question  was  a  legacy  of  13002., 
subject  to  the  payment  of  which  the  estates  had  been  devised  to  A.  B. 
The  testator's  death  took  place  in  1810,  and  the  bill  was  filed  in  1843, 
at  which  time  the  legacy  and  the  arrears  of  interest  thereon  remained 
unpaid :  EM,  that  the  arrears  of  interest  on  such  legacy  could  only  be 
recovered  from  within  six*  years  of  the  filing  of  the  bill.  —  Eughes  v. 
WiUiams,  683. 
FRAUD. 

The  bill  contained  charges  of  fraud  which  were  neither  supported  nor  repelled 
by  evidence;  but  inasmuch  as  the  costs  were  not  increased  by  such 
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charges,  hdd  that  the  costs  of  the  suit  ought  not  to  be  affected  thereby. 
StanUand  ▼.  WiUott,  664. 

See  Equity,  2.    Familt  Compromise. 


GENERAL  ORDERS. 

68th  order  of  May,  1845.    See  Practicb,  8. 

29th  order  of  May,  1845.    See  Practice,  4. 

23rd  order  of  26th  August,  1841.    See  Practice,  5. 

67th  and  68th  orders  of  May,  1845.    See  Practice,  11. 
GUARDIANS  OF  POOR.    See  Lunacy,  9. 


HABEAS  CORPUS. 

The  return  to  a  writ  of  habeas  eorput  moved  «for  before  the  Lord  Chan- 
cellor, showed  that  the    parfy  was  committed  to  prison    under  an 

*  771  order  of  the  Yice-Chancellor,  but  *  that  the  warrant  for  his  commit- 
tal had  the  letters  **  C.  C.*^  attached  to  it :  Hdd,  that  the  order  for  com- 
mittal did  not  on  that  account  cease  to  be  the  order  of  the  Yice-Chan- 
cellor, and  that  therefore  no  question  could  be  raised  on  the  return  to 
the  writ  touching  the  jurisdiction  of  the  Lord  Chancellor :  Hdd,  also, 
that  all  that  the  Court  can  do  on  the  return  to  a  writ  of  habeas  corpus 
iff,  to  see  that  the  party  is  in  custody  under  an  order  of  some  Court 
having  authority  to  commit.  -^  In  re  Dimes,  4. 

HUSBAND  AND  WIFE. 

Wherever  husband  and  wife  have  distinct  interests,  and  the  wife  is  induced, 
in  dealing  with  those  interests,  to  act  under  the  advice  of  an  attorney 
employed  and  paid  by  the  husband,  the  attorney  must  be  deemed  to 
^  act  as  the  attorney  of  both  husband  and  wife,  and  each  of  them  has  a 
right  to  call  for  the  production  and  to  have  full  inspection  of  all  docu- 
ments that  may  come  into  the  possession  of  the  attorney  during  such 
employment,  relating  to  the  transactions  and  to  the  advice  given  to  the 
wife.  —  Warde  v.  Warde,  865. 


ILLEGAL  CONTRACT.    See  Discovery,  1.    Pleading,  1. 

INcJUNCTION.    See  Railway  Cobcpany.    Partnership.    Trustee. 

INPftRMATION. 

A  railway  company  was  constituted  in  1846,  for  the  purpose  of  making  a 
railway  from  A.  to  B.,  with  a  diverging  line  to  C.  In  June,  1851,  the 
line  of  railway  from  A.  to  B.  was  nearly  completed,  but  no  steps  had 
been  taken  to  construct  the  diverging  line.  An  information  was  then 
filed  by  the  Attorney-General,  at  the  relation  of  certain  parties  claiming 
to  be  interested  in  the  diverging  line,  to  restrain  the  company  from 
opening  the  line  from  A.  to  B.,  except  with  the  intention  of  completing 
also  the  diverging  line :  Hdd,  upon  demurrer,  that  the  neglect  by  the 
company  to  complete  the  whole  line,  could  not  be  regarded  in  the  light 

[  692  ] 


INDEX  TO  THE  PRINCIPAL  MATTERS.  *  771 

of  a  public  injury,  so  as  to  warrant  the  interference  of  the  Attomey- 
Greneral.  —  The  AUomey-Oeneral  y.  The  Birmingham  and  Oxford  Junc' 
Hon  Railway  Company,  468. 
IRELAND,  LANDS  IN.    See  Lunacy,  8. 

JOINT-STOCK  BANKING  COMPANIES  ACT  (7  Geo.  4,  c.  46).     See 
Winding-up  Acts,  1. 

♦JUDGMENT  CREDITOR.  ♦772 

A  judgment  creditor,  on  ascertaining  that  a  sum  of  money  was  about 

to  be  paid  in  a  cause  to  his  debtor,  applied  by  petition  to  the  Court  that 
the  sheriff  might  be  at  liberty  to  seize  in  the  Accountant-GeneraPs  office  a 
check  by  means  of  which  the  sum  of  money  was  to  be  paid  out  to  the 
debtor:  Held,  that,  under  the  12th  section  of  the  1  &  2  Vict.  c.  110, 
the  check  was  liable  to  seizure,  and  that  inasmuch  as  the  check  was  in 
the  hands  of  the  Accountant-General,  the  application  to  the  Court 
was  proper.  —  Watts  v.  Jefferyes,  422. 

LANDS  CLAUSES  CONSOLIDATION  ACT  (8  Vict.  c.  18). 

1.  The  words  "  injuriously  affected,**  in  the  68th  section  of  the  Lands  Clauses 

Consolidation  Act  (8  Vict.  c.  18),  comprehend  cases  of  injury  indepen- 
dent of  taking  land,  and  are  not  limited  to  damage  sustained  by  persons 
whose  lands  or  a  part  of  whose  lands  are  taken,  used,  or  directly  inter- 
fered with,  and  the  right  to  compensation  extends  to  and  may  be 
asserted  in  respect  of  consequential  damage. 

A  lessee  of  premises  not  required  for  the  purpose  of  a  railway,  served  a 
notice  and  claim  upon  the  company  for  a  certain  amount  of  compensa- 
tion under  the  68th  section  of  the  Lands  Clauses  Consolidation  Act. 
The  alleged  injuries  resulted  from  the  dust  and  dirt  occasioned  by  the 
works  of  the  railway,  from  the  temporary  diversion  of  a  footpath  which 
passed  along  the  premises  of  the  claimant,  and  from  the  stoppage  of  a  lane 
along  which  he  claimed  to  be  entitled  to  a  right  of  way  to  the  back  of 
his  premises.  The  company  filed  their  bill,  and  obtained  an  injunction 
to  restrain  any  further  proceedings  under  the  notice :  Held,  dissolving 
an  injunction  which  had  been  granted  by  the  Vice-chancellor  Wigram, 
that  the  claimant  was  entitled  to  proceed  under  the  notice,  and  to  have 
the  amount  of  compensation  assessed  by  a  jury.  # 

By  summoning  a  jury  to  assess  the  amounf  of  compensation  claimed  by  a  party 
under  the  68th  section,  the  company  is  not  precluded  from  questioning 
the  right  of  the  claimant  to  any  compensation  whatever. 

The  jury  have  jurisdiction  to  construe  the  Act  upon  the  point  whether  the 
claim  made  is  within  its  provisions.  —  The  East  and  West  India  Locks 
and  Birmingham  Junction  Bailway  Company  v.  Oattke,  155. 

2.  The  words  **  injuriously  affected  ^  in  the  68th  section  of  the  Lands  Clauses 

Consolidation  Act,   1845   (8  Vict.  c.   18),   comprehend  cases 
♦  of  damage  arising  from  the  user  of  the  railway,  as  well  as  of  ♦  778 
damage  sustained  in  the  construction  of  the  railway. 
VOL.  III.  38  [  693  ] 
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Injunction  obtained  by  a  company  restraining  a  land-owner  from  taking  pro- 
ceedings under  the  Act  in  respect  to  such  damage,  dissolyed.  —  The 
London  and  North-Western  Railway  Company  y.  Bradley,  336. 

LEASEHOLD  BEQUEST  OF  CUM  ONERE.    See  Adbunistration,  1. 

LIBERTY  TO  STATE  SPECIAL  CIRCUMSTANCES. 

Under  the  direction  in  an  order  of  reference,  "  with  liberty  to  state  special 
circumstances,'^  the  Master  is  not  restricted  to  special  circumstances 
relating  to  the  precise  subject  of  inquiry  referred  to  him. — Neatev, 
Pink,  476. 

LORD  CHANCELLOR.    See  Habeas  Corpus. 

LUNACY. 

1.  On  the  petition  of  the  committee  of  the  person  and  estate  of  a  lunatic, 

reference  directed  to  inquire  as  to  the  expediency  of  raising  a  fund  for 
his  maintenance  by  sale  of  his  reyerstonary  interest  in  realty.  —  In 
re  Bttrt^idge,  1. 

2.  A  party    cannot   be  heard    against   the    confirmation  of  the   Master's 

report  in  lunacy,  without  presenting  a  cross  petition  in  the  nature 
of  exceptions  to  the  Master's  report  —  In  re  Saunders,  219. 

3.  A.  B.  being  devisee  for  life  of  premises,  with  a  condition  against  commit- 

ting any  manner  of  waste,  and  for  keeping  the  same  in  good  and 
tenantable  repair,  became  lunatic,  and  the  premises  were  subsequently 
destroyed  by  accidental  fire.  A  petition  was  then  presented  by  the 
committee  of  the  person,  who  was  also  remainder-man,  praying  a  dec- 
laration that  the  premises  ought  to  be  rebuilt  at  the  expense  of  the 
lunatic's  estate,  and  a  reference  as  to  the  amount  of  such  expense,  and 
out  of  what  fund  it  ought  to  be  defrayed.  The  Lord  Chancellor  made 
an  order  for  the  reference,  holding  that  the  words  of  the  will  created 
an  obligation  upon  the  tenant  for  life  to  rebuild  the  premises,  and  that 
the  question  of  such  liability  was  rightly  brought  before  the  Court  on 
the  petition.  —  In  re  Skingley,  221. 

4.  The  Lord  Chancellor  declined  to  order  the  transfer  of  funds  standing  in 

the  joint  names  of  the  lunatic  and  another  to  the  party  claiming  such 
transfer,  without  a  preyious  reference  to  the  Master.  —  In  re  Were, 
233. 

5.  Order  made  on  the  application  of  the  curator  of  a  lunatic  resident  in 

Holland,  for  the  transfer  to  him  of  the  corpus  of  funds  in  England  to 
«     which  the  lunatic  was  entitled.  — « In  re  Elias,  234. 

*  774   *  6.  Order,  in  the  nature  of  a  stop  order,  granted  on  the  application  of 

the  assignees  of  the  interest  of  the  sole  next  of  kin  of  a  lunatic,  but 
dispensing  with  notice  to  the  assignees  of  any  applications  in  the  matter 
except  those  respecting  payments  to  the  next  of  kin.  —  In  re  PigoU, 
268. 

7.  The  28th  section  of  the  Act  1  Will.  4,  c.  65,  confers  no  power  to  seU  the 

right  to  the  next  presentation  to  a  rectory  of  the  advowson  of  which  a 
lunatic  is  tenant  in  tail  in  possession,  except  for  one  of  the  purposes 
specified  in  the  section.  — In  re  Vaoasow,  275. 

8.  Order  made  under  the  Trustee  Act,  1850,  appointing  a  new  trustee  and 
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vesting  the  trust  premises  in  him  jointly  with  the  continuing  trustees, 
in  a  case  where  one  of  three  trustees  was  lunatic,  and  though  the  will 
contained  a  power  to  appoint  new  trustees.  The  Trustee  Act,  1850,  does 
not  give  to  the  Lord  Chancellor  of  Great  Britain,  sitting  in  lunacy, 
jurisdiction  over  lands  in  Ireland.  — In  re  Daoies,  278. 
9.  Order  made  on  a  petition  presented  by  guardians  of  the  poor  under  the 
Trustees  Relief  Act,  10  &  11  Vict.  o.  96,  for  payment  to  them  out  of  a 
fund  paid  in  by  trustees,  in  which  a  lunatic  was  interested,  of  sums  ex- 
pended by  the  guardians  in  the  support  of  the  lunatic,  the  Lord  Chan- 
cellor holding  that,  by  the  Act,  the  Court  was  placed  in  the  position  of 
the  trustees,  and  that  the  trustees  might  have  made  the  payment  under 
the  7  &  8  Vict.  c.  101,  §  27.  —  /»  r«  UpfutTs  2Vw<,  281. 
10.  Costs  of  a  commission  of  lunacy  which  had  been  taxed  during  the  life- 
time of  the  lunatic  ordered  to  be  paid  after  his  death  out  of  funds  to 
which  he  was  entitled,  and  which  at  his  death  were  standing  to  the  credit 
of  a  cause  to  which  he  was^  party.  —  Taylor  v.  Tayler,  426. 

See  Equity,  2. 
LUNATIC'S  ANSWER.    See  Pbactick,  10. 


MORTGAGE. 

An  assignment  of  a  mortgage  not  containing  any  words  of  transfer  beyond 
those  incidental  to  a  transfer  of  the  mere  mortgage,  does  not  pass  rent 
then  in  arrear.  —  Salmon  y.  Dean^  844. 

MORTMAIN. 
A  testator  bequeathed  to  the  treasurer  for  the  time  being  of  the  general  iofirm- 
ary  at  Leeds  the  sum  of  10,0002.,  to  be  raised  and  paid  out  of  such  part 
of  his  ready  money,  goods,  and  personal  effects  as  he  could  by  law  cjiarge 
with  the  payment  of  the  same ;  and  he  made  other  charitable  be- 
quests in  similar  terms,  besides  a  *  number  of  bequests  to  individ-  *  775 
uals  given  generally,  and  not  made  payable  out  of  any  particular 
portion  of  his  property.  The  testator's  estate  consisted  partly  of  pure 
personalty,  and  partly  of  personalty  savouring  of  realty,  the  latter 
being  more  than  sufficient  for  the  payment  of  the  general  legacies : 
Held  (reversing  a  decision  of  the  Vice-Chancellor  KiaGHT  Brucb  by 
which  the  charity  legacies  were  directed  to  abate  in  the  proportion 
which  the  personal  estate  savouring  of  realty  bore  to  the  whole 
personal  estate,  and  without  reference  to  tl^e  question  of  what  was  the 
precise  character  to  be  attributed  to  the  charity  legacies,  but  having 
regard  only  to  the  intention  of  the  testator  to  be  gathered  from  the 
will),  that  the  general  legacies  ought  to  be  paid  out  of  the  personalty 
savouring  of  realty,  so  as  to  leave  the  pure  personalty  for  the  payment 
of  the  charity  legacies. 
Held,  also,  though  not  as  the  ground  of  the  decision,  that,  in  the  present  case 
the  charity  legacies  were  analogous  to  and  had  the  same  incidents  as 
demonstrative  legaciee  to  individuals,  except  so  far  as  regarded  the 
right  of  satisfaction  out  of  other  assets  than  the  fund  out  of  which  they 
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were  directed  to  be  paid,  a  right  from  which  they  were  debarred  hy  the 
Stat.  9  Geo.  2,  c.  86. 
The  cases  of  the  Philanthropic  Society  r,  Kemp,  4  Bear.  581,  and  Siurge 
Y.  Dimadale,  6  Beav.   462,  observed  upon.  —  Bobituon  v.  Oddard, 
736. 
MUNICIPAL  CORPORATIONS  ACT. 

A  right  of  presentation  and  appointment  of  the  master  of  an  hospital  with  a 
chapel  annexed,  held  to  be  Tested  in  a  corporation  as  charitable  trustees 
within  the  meaning  of 'the  71st  section  of  the  Act  6  &6  Will.  4,  c  76, 
the  circamstances  of  the  case  showing  that  the  right  in  question  was 
thus  vested,  not  for  the  benefit  of  the  corporation,  but  for  that  of  a 
charitable  institution  independent  of  the  corporation.  —  In  re  8t,  JohiCe 
HospUcd,  235. 


OFFICER  OF  THE  COURT.    See  FftAcncB,  9. 


PARTIES.    See  Administration,  1. 

PARTITION. 

A  decree  for  a  partition  is  not  properly-  incident  to  a  foreclosure  or  redemp- 
tion suit  in  such  a  way  that  the  owners  of  the  equity  of  redemption  can 
be  allowed  to  insist  on  it  against  the  will  of  the  mortgagee,  who  has 
no  interest  in  the  question.  —  WaUkine  v.  WtUiams,  622. 

♦776  ♦PARTNERSHIP. 

By  indenture  between  the  plaintiff,  of  the  one  part,  and  the  defendants, 
who  were  partners  in  a  certain  manufacture,  of  which  the  plaintiff  had 
been  patentee,  of  the  other  part,  it  was  stipulated  that  the  plaintiff 
should  have  the  conduct  and  management  of  the  business,  and  that  the 
remuneration  which  he  should  receive  in  respect  of  his  services  should 
be  such  a  sum  of  money  as  would  be  equal  to  402.  per  cent  upon  the 
net  profits ;  that  a  reduced  amount  should  be  paid  to  his  executors,  in 
the  event  of  his  death,  until  the  expiration  of  the  license ;  that  the 
plaintiff  might  purchase  the  business  on  certain  terms ;  that  the  defend- 
ants might  determine  the  plaintiff's  engagement  as  manager,  if  he 
should  not  in  every  respect  perform  the  covenants  contained  in  the 
indenture ;  but  that,  so  long  as  he  continued  to  observe  them,  his  ap- 
pointment as  manager  should  be  irrevocable  during  the  continuance 
of  the  license,  and  that  nothing  therein  contained  should  extend  to 
constitute  a  partnership :  Hdd,  there  being  an  absence  of  every  in- 
cident of  partnership  except  that  of  sharing  in  the  profits,  that  that 
circumstance  alone  did  not  constitute  the  indenture  a  contract  of 
partnership,  but  that  it  amounted  only  to  a  contract  of  hiring  and 
service. 
The  plaintiff,  being  dismissed  by  the  defendants  from  their  service,  filed  his 
bill  for  an  injunction  to  restrain  the  defendants  firom  excluding  him 
from  the  management:   Hdd,  discharging  the  injunction  which  had 
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been  granted  hj  the  Vice-Chancellor,  that  the  contract  being  of  hiring 
and  service,  was  one  of  which  specific  performance  could  not  be  en- 
.  forced.^ —  Btaeker  v.  Brockdbank,  250. 

See  Bbckivxb,  1. 

PATENT. 

The  pkintiffs,  the  assignees  of  a  patent,  granted  a  license  to  the  defendant 
to  use  the  patent  upon  the  terms  of  his  paying  an  annual  rent  of 
2000/.,  to  be  made  up  at  the  end  of  each  year,  and  reserved  to  them- 
selves the  power  of  determining  the  license  in  the  event  of  default 
being  made  in  the  payment  of  this  rent.  The  defendant  failed  in 
pajing  the  rent ;  but  the  phuntiffs  notwithstanding  for  several  years 
allowed  the  defendant  to  use  the  patent,  and  received  from  him  a  less 
annual  sum  than  that  stipulated.  At  length,  however,  they  determined 
the  license,  having,  subsequently  to  the  expiration  of  the  previous  year, 
received  from  the  defendant  payments  on  the  footing  of  the  reduced 
rent.  Held,  that,  by  so  doing,  the  plaintiffs  had  elected  not  to  treat 
the  previous  breach  as  a  forfeiture  of  the  *  license,  and  that  oonse-  *  111 
quently  they  were  not  entitled  to  an  injunction  restraining  the 
defendant  from  using  the  patent.  —  Wcanoick  v.  Hooper ^  60. 

PLEADING. 

1.  The  defendants,  who  were  stockbrokers,  being  interrogated  as  to  the  par- 

ticulars of  certain  transactions  between  them  and  the  plaintiff,  declined 
to  answer,  on  the  ground  that,  by  reason  of  the  Stock  J.obbing  Act  and 
of  their  having  Seen  the  brokers  of  the  plaintiff,  they  were  advised  and 
'  believed  that  the  discovery  of  any  of  the  particulars  inquired  after 
would  tend  to  subject  them  to  the  forfeitures  and  penalties  imposed  by 
that  Act.  Hddf  affirming  the  decision  of  the  yice-Chancellor  Knight 
Bruob,  that  this  statement  was  sufficient  to  protect  the  defendants  from 
discovery.  —  Short  v.  Mercier,  205. 

2.  The  bill  was  filed  by  the  wife  and  children  of  the  marriage,  but  there  was 

no  evidence  in  the  suit  that  the  children  were  in  fact  the  children 
of  the  marriage.  The  answer  neither  admitted  nor  denied  the  allega- 
tion in  the  bill  to  that  effect.  An  objection  by  the  defendants  taken  for 
the  first  time  on  the  rehearing,  that  it  did  not  appear  that  all  the  parties 
co-plaintiffs  were  interested  in  the  suit^  and  that  the  bill  ought  to  have 
been  dismissed,  was  overruled. 

Whether,  if  the  objection  had  been  taken  in  proper  time  and  in  proper  form, 
it  would  have  been  valid,  qucere. 

If  the  objection  had  been  open  to  the  defendants  on  the  rehearing  of  the 
cause,  an  affidavit  to  repel  it  would  have  been  admissible.  —  Fowler  v. 
Beywd,  600. 

3.  In  a  suit  where  one  of  three  defendants  had  been  examined  by  the  plaintiff, 

and  the  bill  on  that  account  dismissed,  as  against  him,  a  decree  was 
nevertheless  made  against  the  other  two  defendants,  the  Court  holding, 
that,  in  order  to  obtain  the  relief  prayed  against  the  two,  a  decree 
against  the  third  also  was  not  necessary.  —  Rowland  v.  Witherden,  568. 

4.  A  bill  by  a  married  woman  suing  by  her  next  friend  to  set  aside  a  compro- 
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mise  of  her  right  to  certain  real  estates  as  haying  been  frandnlently  ob- 
tained against  the  parties  to  the  fVaud  and  her  husband,  alleged  that  the 
latter  refused  to  join  as  co-plaintiff;  this  refusal  was  not  proved  in  the 
cause,  and  the  husband  appeared  in  snpport  of  the  bill.  An  objection 
to  the  frame  of  the  suit,  that  the  husband  ought  to  have  joined  as 
co-plaintiff  held  invalid.  —  iS^fiit^  y.  Pineombet  653. 

See  DiscovsRT,  1,  2. 
POWER. 

A.  B.  was  at  the  date  of  her  will  entitled  for  life  under  her  marriage 

*  778       settlement  to  the  dividends  of  a  *  sum  of  consols,  with  a  power 

of  appointment  over  a  portion  of  such  consols,  whidi  in  default  of 
appointment  was  to  go  to  her  next  of  kin  living  at  her  death.  She  was 
also  entitled  for  life  under  the  will  of  her  husband  to  the  dividends  of 
10,000Z.  consols,  and  of  various  other  stocks,  with  a  power  of  appoint- 
ment by  deed  or  will,  attested  by  two  witnesses,  over  one-third  part  of 
such  sums,  and  in  defiiult  of  appointment  the  stock  was  limited  to  other 
parties.  By  an  unattested  will  not  referring  to  the  powers,  she  gave 
four  several  sums  (amounting  to  80002.  consols)  "  in  the  91,  per  cent 
consols*^  to  four  charities,  and  "  the  remainder  in  the  8  per  cents"  and 
in  the  other  stocks  in  the  settlement,  naming  them,  to  other  parties. 
ffdd,  that  the  will  operated  as  an  execution  of  the  power  under  the  will 
of  the  husband,  and  also,  that  the  words  "  the  remainder  in  the  31,  per 
cents  "  sufficiently  showed  that  the  legacies  previously  given  were  part 
of  a  larger  amount  of  stock  in  that  speciBc  fund,  and  whether  the  spe- 
cific stock  referred  to  might  mean  stock  which  the  testatrix  might  pur- 
chase between  the  date  of  her  will  and  her  death,  or  stock  existing  at 
the  date  of  her  will,  still  the  gifts  were  specific. 

A  power  well  exercised  in  other  respects  will,  in  favour  of  charities,  be  deemed 
to  be  an  effective  execution  of  the  power,  although  the  form  in  which 
the  power  has  been  exercised  has  not  conformed  to  the  requisitions  im- 
posed by  the  instrument  creating  or  giving  the  power. 

Held  also  in  the  case,  that  as  the  parties  entitled  in  default  of  appointment 
under  the  settlement  were  not  parties  to  the  suit,  the  Court  could  make 
no  effective  decree  in  the  suit  to  charge  the  fund  under  the  settlement, 
and  that  there  was  no  ground  for  restraining  the  charities  from  taking 
their  legacies  exclusively  out  of  the  consols  under  the  will  of  her  hus- 
band. —  Irmes  v.  Sayer,  006. 

See  Trusteb. 
PRACTICE. 

1.  Security  ordered  to  be  given  pending  an  appeal  from  an  order  of  the  Vice- 

chancellor,  directing  the  transfer  of  a  sum  of  money  into  the  name  of 
the  Accountant-General  to  the  credit  of  a  party  to  the  suit.  —  Swifl  t. 
Orazebrook,  6. 

2.  It  is  an  established  rule',  that  it  is  not  open  to  a  party  to  question  any  order 

or  process  of  the  Court  by  disobedience ;  and  it  is  not  inconsistent  with 
this  general  rule,  that  the  Court  in  administering  punishment  for  disobe- 
dience to  an  order  will  attend  to  all  the  facts  of  the  case,  and  amongst 
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others  to  the  circumstances  under  which  the  order  was  made.  —  RusseU 
Y.  The  East  Anglian  RaUway  Company,  104. 

3.  A  plaintiff  applying  for  leave  to  *  amend  under  the  68th  order  of  *  779 

the  8th  May,  18i5,  must  not  only  swear  that  the  proposed  amepd- 
ments  are  material,  and  could  not  with  reasonable  diligence  have  been 
sooner  introduced  into  the  bill ;  but  he  must  also  show  the  materiality  of 
the  amendments  by  bringing  them  before  the  Court,  and  must  state  facts 
so  as  to  enable  the  Court  to  judge  of  the  truth  of  his  deposition  on  the 
point  of  reasonable  diligence.  —  Stuart  y.  Lloyd,  181. 

4.  Where  a  subpcena  to  answer  an  amended  bill  had  been  served  on  the 

defendant's  solicitor :  Edd,  that  the  plaintiff  was  entitled  to  an  order 
for  leave  to  enter  an  appearance  under  the  29  th  order  of  the  8th  May, 
1845.  The  decisions  in  the  Marquis  of  Hertford  v.  Suisse  (13  Sim. 
489),  and  Sewell  v.  Godden  (1  De  G.  &  S.  126),  overruled.— ZuZue^a 
V.  Vinent,  246. 

5.  A  defendant  served  with  a  copy  of  a  bill  under  the  2dd  order  of  the  26th 

August,  1841,  must  be  reserved  if  the  bill  is  .amended.  —  Vincent  v. 
Wails,  248. 

6.  Order  made  by  the  Lord  Chancellor  staying  proceedings  to  enforce  further 

answer,  pending  an«appeal  from  the  order  by  which  the  defendant's 
answer  was  declared  insufficient.  —  Stainton  v.  Chadwick,  343. 

7.  Enrolment  of  a  decree  by  the  plaintiff  vacated,  on  the  ground  that  it  being 

the  settled  practice  of  the  Court,  that  notice  is  to  be  given  of  passing 
and  entering  a  decree,  the  omission  to  give  this  notice  had  under  the 
circumstances  of  the  case  been  a  surprise  on  the  defendant.  —  Hargrove 
V.  Hargrove,  348. 

8.  The  Lord  ChanceUor  has  no  jurisdiction  under  the  17th  rule  of  the  15th 

section  of  the  Act  1  Will.  4,  c.  36,  to  discharge  a  party  in  custody  for 
the  non-payment  of  a  sum  of  money  ordered  to  be  paid  in  a  suit.  — 
Dew  V.  Clark,  357. 

9.  Order  made  for  the  payment  out  of  the  suitors  fee  fund  account  of  costs 

incurred  by  an  officer  of  the  Court  in  defending  legal  proceedings  insti- 
tuted against  him  in  consequence  of  the  performance  of  his  duties.  — 
In  the  MaUer  of  the  Suitors  of  the  High  Court  of  Chancery,  Ex  parte 
Allen,  360. 

10.  Practice  as  to  lunatic  answering  where  he  is  made  defendant  to  a  bill  filed 

by  the  committee  of  his  person  and  estate.  —  Worth  v.  Mackenzie,  363. 

11.  The  plaintiff  filed  his  bill  against  several  defendants,  all  the  answers 

except  one  were  got  in,  and  the  cause  was  in  a  position  in  which,  but 
for  the  want  of  that  answer,  it  might  have  been  put  at  issue.  Certain 
of  the  defendants  having  moved  to  dismiss  the  bill  for  want  of  prosecu- 
tion, the  plaintiff  applied  for  leave  to  amend.  The  Lord  Chancellor 
granted  the  application,  treating  the  defendant  whose  answer  had  not 
been  got  in  as  a  substantial  party,  and  holding  that  the  plaintiff 
had  not  been  *  guilty  of  negligence  in  not  putting  the  case  at  *  780 
issue  as  against  him. 
Held  also,  that  the  only  effect  of  the  motion  to  dxamiss  was  to  render  neces- 
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story  a  special  order  for  leare  to  amend,  and  further  that  the  application 
was  to  be  regidated  by  the  proTisions  of  the  67th  order  of  the  8th 
May,  1845,  and  not  by  those  of  the  68th  order. 

Observations  on  the  form  of  the  affidavit  required  by  the  68th  or4er.  — 
ColUU  ▼.  Preston,  432. 

12.  The  defendants  in  a  sait  were  shareholders  in  a  company  and  had  been 
authorized  by  the  other  shareholders  to  wind  up  its  affairs,  and  for  this 
purpose  among  other  things  to  send  out  agents  to  India.  The  plaintiffs 
in  the  suit  having  brought  actions  against  the  defendants  as  shareholders 
in  respect  of  certain  debentures  issued  by  the  company,  the  defendants 
thereupon  filed  a  bill  on  behalf  of  themselves  and  the. other  shareholders 
to  restrain  the  actions  and  to  obtain  relief  in  respect  of  the  debentures. 
The  plaintiffs  then  filed  a  bill  against  the  defendants  for  discovery  in  aid  of 
the  actions.  From  the  answer  of  the  defendants  to  this  bill,  it  appeared 
that  they  had  in  their  actual  possession  certain  letters  which  had  passed 
between  the  defendants  and  the  directors  and  shareholders  of  the  com- 
pany and  the  agents  in  India,  after  the  dispute  had  arisen,  and  in  contem- 
plation of  and  pending  proceedings  in  respect  of  the  dispute,  and  for  the 
purpose  of  assisting  the  defence  of  the  defendants  and  the  other  sharehold- 
ers. On  a  motion  by  the  plaintiffs  for  th^  production  of  these  letters, 
the  defendants  submitted  that  they  were  not  bound  to  produce  them : 
first,  because  they  held  them  on  behalf  of  themselves,  and  also  of  the 
other  shareholders  of  the  company  who  were  not  parties  to  the  suit ; 
and,  secondly,  because  the  letters  fell  within  the  class  of  privileged  com- 
munications. Held,  ordering  the  production,  that  the  defendants  suffi- 
ciently represented  the  whole  body  of  shareholders  for  the  purposes  of 
the  litigation,  and  that  so  far  as  the  parties  by  or  to  whom  the  letters  were 
sent  were  shareholders  of  the  company,  the  letters  were  not  privileged : 
BM  also,  that  the  circumstance  that  the  letters  related  to  the  matters  in 
dispute,  and  arose  out  of  communications  between  the  shareholders 
themselves  with  a  view  to  their  defence  in  the  suit,  formed  no  ground  of 
protection. 

Pmofessional  privilege  as  a^ground  of  exemption  from  production  of  documents, 
is  adopted  simply  from  necessity  and  ought  to  extend  no  further  than 
absolutely  necessary  to  enable  the  client  to  obtain  professional  advice 
with  safety. 

The  decision  of  the  Vice-chancellor  Lord  Cranworth  in  GoodaU  v.  Liiile 
^781  (1  Sim.  N.  S.  165),  *'that  *  there  is  no  protection  as  to  letters 
between  parties  themselves  or  from  a  stranger  to  a  party  merely  be- 
cause such  letters  may  have  been  written  in  order  to  enable  the  per^ 
son  to  whom  they  were  sent  to  communicate  them  in  professional  confi- 
dence to  his  solicitor,"  approved.  —  Qlyn  v.  CaulfeUd,  463. 

18.  The  trustee  and  executor  of  A.  B.,  the  owner  of  one  moiety  of  a  planta- 
tion in  Jamaica,  took  a  lease  of  the  other- moiety  from  £.  and  F.,  the 
owners  of  it,  at  a  certain  rent,  and  with  covenants  to  keep  in  repair,  &c. 
A  suit  was  subsequently  instituted  in  England  by  the  parties  interested 
under  the  will  of  A.  B.  for  the  execution  of  the  trusts  of  the  will,  and 
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certain  parties  in  Jamaica  were  appointed  receivers  and  managers  of 
the  estates  of  A.  B.  These  parties  entered  into  possession  of  the 
entire  plantation  and  remitted  the  proceeds  to  the  consignees  in  England 
appointed  in  the  suit,  who  paid  the  sums  received  into  Court.  No 
rent  having  for  manj  years  been  received  by  £.  and  F.  in  respect  of 
their  moiety  of  the  plantation,  a  petition  was  presented  by  them  for  pay- 
ment out  of  the  funds  in  Court  of  the  arrears  of  rent  due ;  and  also  of 
a  sum  which  they  claimed  in  respect  of  dilapidations  during  the  receivers* 
occupation.  £.  and  F.  were  not  parties  to  the  suit :  Held,  that,  not- 
withstanding that  some  of  the  parties  interested  under  the  will  of  A.  B. 
were  under  disability,  yet  that  they  were  bound  by  the  occupation  of 
the  receivers,  and  that  E.  and  F.  were  entitled  to  an  order  for  payment 
of  the  arrears  of  rent  and  to  a  reference  in  respect  of  the  dili^idations. 
— -ATftrfev.PtoAr,  476. 

See  Equitable  Assignment,    Rbcbiyer,  1,  8, 5.    Lunacy,  2, 4, 6, 8. 
PRINCIPAL  AND  SURETY. 

The  creditor  must  make  a  full,  fair,  and  honest  communication  to  the  surety  of 
all  circumstances  connected  with  the  transaction  to  which  the  suretyship 
is  to  be  applied  which  are  calculated  to  influence  the  discretion  of  the 
surety  in  entering  intQ  the  required  obligation. 

How  far  is  the  creditor  responsible  for  the  misrepresentation  or  non-eommnni- 
cation  of  material  circumstances  by  the  debtor,  where  there  is  no  com- 
munication between  the  creditor  and  the  surety,  and  particularly  in  a 
case  where  the  creditor  desires  his  debtor  to  pnftmre  the  suretyship 
contract,  and  abstains  from  all  communication  with  the  surety,  qucare. 

The  general  law  being  that  a  creditor  discharges  a  surety  by  any  dealing  or 
arrangement  with  the  principal  debtor  without  the  surety's  assent  which 
at  all  varies  the  situation,  rights,  or  remedies  of  the  surety,  will 
the  surety  be  *  discharged  in  a  case  where  the  creditor  precludes  *  782 
himself  by  covenant  from  suing  the  debtor,  except  in  certain  events, 
those  events  not  comprising  all  that  might  reasonably  stimulate  the 
creditor  to  sue  if  his  power  or  discretion  were  unfettered,  and  what 
would  be  the  effect  in  such  a  covenant  of  a  reservation  to  the  creditor 
of  a  power  to  sue  the  debtor,  if  reqqired  to  do  so  by  the  surety,  gucere. 

Assuming  that  if  the  remedies  are  reserved  against  the  surety,  the  liability  of 
the  surety  is  not  discharged  by  an  arrangement  between  the  creditor 
and  debtor  which  does  not  alter  the  rights  and  position  of  the  surety  in 
regard  to  the  creditor  or  debtor,  it  must  still  in  each  case  be  considered 
whether  the  arrangement  between  the  creditor  and  debtor  did,  in  law  or 
equity,  affect  the  surety  and  his  .rights,  and  whether  the  reservation  of 
the  remedy  against  the  surety  is  such  as  that  the  liability  of  the  surety 
may  be  enforced  to  its  full  extent,  consistently  with  the  compact  between 
the  creditor  and.  debtor. 

In  the  case  of  a  bond  given  by  one  of  several  joint  debtors,  the  legal  effect  of 
which  is  to  merge  the  simple  contract  debt,  can  this  effect  be  controlled 
by  the  parties  agreeing,  by  a  separate  instrument,  that  such  bond  shal 
bo  deemed  a  collateral  security  only,  and  that  all  remedies  shall  remain 
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for  the  simple  contract  debt,  as  if  the  bond  h&d  not  been  taken,  qucare. 

— Owen  V.  Eoman,  878. 
PRODUCTION  OF  DOCUMENTS.    See  Husbaot  and  Wife.    Practice, 

12. 
PROFESSIONAL  PRIVILEGE.    See  PRAcncB,  12. 
PROLIXITY. 

Obeerrations  with  respect  to  prolixity  in  pleading.  —  Smith  ▼.  Pineombef  653. 
PROVISIONAL  COMMITTEE-MAN.    See  Winding-up  Acts,  2. 


RAILWAY  COMPANY. 

In  the  case  of  an  agreement  between  railway  companies,  the  terms  of  which  it 
was  contended  were  uncertain  in  themselves,  and  of  doubtful  legality^ 
the  Court  gave  the  parties  seeking  to  enforce  the  agreement  an  oppor- 
tunity of  trying  these  questions  at  law,  and  refused  to  restrain  in  the 
mean  time  an  alleged  Tiolation,  an  injunction  not  being  required  for  the 
protection  of  the  pUintiffs  against  irremediable  mischief. 

*  788  An  injunction  having  in  'this  *  case  been  granted  by  the  Vice-chancellor 
before  answer,  the  defendants  having  put  in  their  answer,  moved  before 
the  Lord  Chancellor  to  dissolve  the  injunction.  His  Lordship  granted 
the  application,  but  refused  to  make  any  order  as  to  costs.  —  The 
ShreiMbury  and  Birmingham  Bailway  Company  v.  The  London  and 
North'Watern  Bailway  Company,  70. 

See  Information. 

RECEIVER. 

1.  Where  it  is  not  the  object  of  the  suit  to  obtain  the  dissolution  of  a  partner- 

ship, but  on  the  contrary  to  continue  the  partnership,  it  is  not  according 
to  the  practice  of  the  Court,  in  the  coarse  of  that  suit,  to  grant  a 
receiver  and  manager. 

Cases,  however,  may  arise  in  which«the  conduct  of  the  defendant,  being  such 
as  to  endanger  the  existence  of  the  partnership  concern,  the  Court  will 
appoint  an  interim  receiver  and  manager. 

On  appeal  by  the  defendant  to  the  Lord  CbanceUor,  his  Lordship  ordered 
the  plaintiff's  motion  for  a  receiver  and  manager,  before  the  Master  of  the 
Rolls,  to  be  dismissed,  but  refused  the  costs  of  that  motion  on  the 
ground  that  the  defendant,  who  had  appeared  in  person,  had,  in  so  do- 
ing, prevented  the  Court  below  from  having  all  the  assistance  which  was 
necessary  for  a  right  decision  of  the  case,  and  had  thus  led  to  the  plain- 
tiff^s  obtaining  the  order  appealed  from,  and  which  his  Lordship 
discharged.  —  ffaU  v.  Eall,  79. 

2.  Property  in  the  possession  of  a  receiver  appointed  by  the  Court  in  a  suit, 

was  in  two  instances  seized  by  the  sheriff  under  writs  of  ^.  fa. 
issued  by  judgment  creditors  of  the  defendant :  ffdd,  that  the  sheriff 
was  not  warranted  in  making  the  seizures. 
On  motions  in  the  suit  to  commit  the  sheriff:  Heid,  that  the  sheriff  could  not 
justify  the  seizures  by  questioning  the  propriety  of  the  order  under 
which  the  receiver  was  appointed ;  and  on  the  submission  of  the  sheriff 
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an  order  was  made  in  each  case  for  him  to  withdraw  from  possession 
and  to  pay  the  costs,  the  Coart  considering  this  order  as  sufficient  under 
the  circumstances  for  the  maintenance  of  its  •jurisdiction.  The  Court  at 
the  same  time  protected  the  sheriff  against  proceedings  hy  the  judgment 
creditor,  in  one  of  the  cases  where  the  judgment  creditor  had  been 
served  with  notice  and  appeared  on  the  motion,  but  refused  to  make 
this  addition  to  the  order  in  the  other  case  where  the  judgment  creditor 
had  not  been  served,  and  was  not  present.  -^RusatU  v.  The  East  Anglian 
Railway  Company^  104. 

3.  Where  in  the  lifetime  of  a  receiver  an  unascertained  balance  was 

found  by  the  Master's  report  to  be  due  from  him,  and  he  died  ^  with-   *  784 
out  payment  of  such  balance,  the  Court  ordered,  upon  petition, 
that  his  recognizance  should  be  put  in  suit  against  his  real  and  personal 
representatives  and  against  his  sureties.  — Ludgater  v.  Channdl,  175. 

4.  The  granting  of  a  receiver  is  a  matter  of  discretion  to  be  governed  by  a 

view  of  the  whole  circumstances  of  the  case,  one  of  such  circumstances 
being  the  probability  of  the  plaintiff  being  ultimately  entitled  to  a  de- 
cree. Thus  a  receiver  was  refused  in  a  case  where  important  points 
arose  upon  the  construction  of  deeds,  that  construction  being  attended 
with  considerable  doubt  and  difficulty.  —  Owen  v.  Boman^  378. 

5.  Where  the  right  to  property  which  is  the  subject  of  litigation  depends 

on  questions  to  be  decided  at  law,  the  jurisdiction  in  equity  to  grant  a 
receiver  is  only  to  be  exercised  when  there  is  a  reasonable  probability  of 
success,  and  the  property,  the  subject  of  the  suit,  is  in  danger. 

A  testator  executed  two  wills,  one  in  1815,  and  the  other  in  1818.  The  plain- 
tiff claimed  as  devisee  under  the  former  will  and  impugned  the  validity 
of  the  latter  will,  on  the  ground  of  the  mental  incapacity  of  the  testator ; 
the  defendant  was  in  possession  under  the  latter  will,  which  he  had 
established  against  the  heir-at-law  in  a  suit  to  which  the  plaintiff  was 
not  a  party.  The  legal  estate  being  outstanding,  the  plaintiff  filed  his 
bin  in  this  Court  to  remove  the  impediments  to  his  proceeding  at  law  to 
set  aside  the  will  of  1818.  The  trial  having  taken  place,  and  resulting 
in  a  verdict  for  the  plaintiff:  Hdd,  that,  inasmuch  as  the  verdict,  unless 
confirmed  by  judgment,  was  of  no  legal  valne,  and  as  the  defendant  was 
in  possession  under  the  sanction  of  the  Court,  and  such  possession 
was  not  shown  to  have  been  obtained  by  violence  or  wrong,  the  plaintiff 
was  not  entitled  to  a  receiver,  and  the  fact  that  the  legal  estate  in  the 
property  was  outstanding  in  trustees,  was  immaterial  to  the  question.  — 
Bainhrigge  v.  Badddey,  413. 
See  Companies  Clauses  Consoudation  Act.  Practice,  13. 
RECOGNIZANCE.  See  Bbcbivsb,  S. 
SEHEARING. 

An  objection  to  the  second  rehearing  of  a  motion  before  the  Lord  Chancellor, 
founded  on  the  fact  that  the  previous  special  application  necessary  for 
bringing  on  the  case  had  been  ex  parte,  overruled  under  the  circum- 
stances. 

Semble,  that  the  special  application  necessary  previously  to  bringing  a  case 
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before  the  Lord  Chancellor  for  a  second  rehearing  may  be  made  ex 
parte.  —  In  re  The  Direct  Exeter^  Plyinotdh,  and  Deoonpori  Railway 
Company,  Ex  parte  Besley,  287. 
REVERSIONARY  INTEREST.    See  Lukact,  1. 


SETTLEMENT.    See  Construction.  . 

SHERIFF.    See  Rbceiyer;  2. 

SPECIFIC  PERFORMANCE. 

W.  D.  by  indenture  agreed  to  guarantee  a  certain  composition  to  all  the 
creditors  of  J.  D.,  who  should  before  a  fixed  day  execute  a  release  of 
their  debts :  the  plaintiff  who  was  a  creditor  of  J.  D.  did  not  execute 
by  the  time  named,  but  insisted  that  this  delay  had  taken  place  in  con- 
sequence of  an  arrangement  entered  into  between  him  and  the  agent 
of  W.  D.,  the  effect  of  which  waff  to  bind  the  plaintiff  to  accept  the 
composition,  but  to  allow  him  to  postpone  his  execution  of  the  release : 
Heldt  dismissing  a  bill  filed  by  the  plaintiff  against  W.  D.  for  specific 
performance  of  the  agreement  to  pay  the  composition,  that  there  was 
no  eTidence  that  the  agent  of  W.  D.  had^  authority  to  enter  into  any 
new  agreement ;  that  if  such  authority  had  been  proved,  the  agree- 

*  785      ment  being  within  the  4th  *  section  of  the  Statute  of  Frauds,  any  altera- 

tion in  its  terms  must  have  been  evidenced  by  writing;  that  the 
condition  in  the  original  agreement,  not  having  been  performed  by 
the  plaintiff,  the  agreement  never  took  effect  so  far  as  he  was  con- 
cerned, and  that  in  the  absence  of  fraud  no  parol  agreement  could 
be  substituted.  — Emmet  v.  Dewhurst,  587. 

See  Partnership.    Vendor  and  Purchaser,  1,  2. 
STATUTES. 

29  Car.  2,  c.  8.    See  Specifig  Performance. 
7  Geo.  2,  c.  8.    See  Pleading.     . 
7  Geo.  4,  c.  46.    See  Winding-up  Acts,  1. 
1  Will.  4,  c.  86.    See  Practice,  8. 
1  Will.  4,  c.  65.    See  Lunacy,  7. 

5  &  6  Will.  4,  c.  76.    See'MuNiciPAL  Corporations  Act. 

1  &  2  Viet  c  110.    See  Stop  Order.    Judgment  Creditor. 

6  &  7  Yict.  c.  87.    See  Evidence,  2. 

7  &  8  Vict.  c.  101.    See  Lunacy,  9. 

8  Vict.  c.  16.    See  Companies  Clauses  Consolidation  Act. 
8  Vict.  c.  18.    See  Lands  Clauses  Consoudation  Act,  1,  2. 

10  &  11  Vict.  c.  96.    See  Lunacy,  9. 

11  &  12  Vict.  c.  45.    See  Winding-up  Acts,  1,  2. 

12  &  13  Vict,  c  106.    See  Bankruptcy. 

12  &  13  Vict.  c.  108.    See  Winding-up  Acts,  1,  2. 
13  &  14  Vict.  c.  60.    See  Lunacy,  4,  8. 

♦  786  ♦  STAYING  PROCEEDINGS.    See  Practice,  6. 

STOCK  JOBBING  ACT.    See  Pleading,  1. 
STOP  ORDER. 

The  proviso  contained  in  the  14th  sect,  of  the  Act  I  &  2  Vict  c.  110,  that 
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no  proceeding  shall  be  taken  to  have  the  benefit  of  the  charge  created 
nnder  that  section,  uiftil  after  the  expiration  of  six  calendar  months 
from  the  date  of  the  charging  order,  does  not  prevent  the  creditor  from 
obtaining  a  stop  order,  to  restrain  the  debtor  from  receiving  dividends 
of  stock  accruing  within  the  six  months. 
The  correct  construction  of  the  proviso  is,  that  although  no  steps  can  be 
taken  to  enforce  immediate  pa)rment.  of  the  debt  by  realizing  the 
security,  yet  that  the  judgment  creditor  may  in  the  mean  time  by  force 
of  the  order  prevent  the  security  given  by  the  statute  from  being  de* 
feated  or  diminished  pro  tdnto,  by  stopping  payment  to  the  debtor  of 
piart  his  security.  —  Waits  v.  JefferyeSt  372. 

See  LuKACT,  6. 

SUITORS  FEE  FUND.    See  Fbactice,  9. 

SUBETr.    See  Principal  and  Surett. 


TENANT  FOR  LIFE.    See  Lunacy,  8.    Tbustkb.    Fobbglosubb. 

TENANT  IN  TAIL.    See  Lunacy,  7.    Fobbclosurb. 

TRUST  BY  IMPLICATION.    See  Will. 

TRUSTEE. 

1.  By  an  indenture  of  settlement,  certain  estates  consisting  of  a  mansion- 
house  and  other  premises  were  limited  to  the  use  of  trustees  for  a 
term  of  one  thousand  years,  without  impeachment  of  waste,  save  only 
the  cutting  of  ornamental  timber,  and  subject  to  the  said  term  to  the 
use  of  the  settlor  for  life  without  impeachment  of  waste  save  as  afore- 
said, then  to  the  use  of  A.  B.  and  his  assigns  for  life,  without  impeach- 
ment of  waste  save  as  aforesaid,  with  divers  limitations  over.  The 
trusts  of  the  term  were  in  the  first  place  by  cutting  and  felling  and 
selling  and  converting  into  money  all  or  any  part  or  parts  of  the  timber 
standing  and  growing  on  the  said  lands,  which  should  be  of  full  and  ripe 
growth,  and  not  ornamental  to  the  mansion  or  pleasure-grounds 
attached  thereto,  or  any  of  the  views  or  prospects  of  the  *  same,  *  787 
of  which  timber  it  was  declared  that  enough  of  the  most  orna- 
mental should  always  remain  to  preserve  the  beauty  of  the  place  unim- 
paired, or  by  demising,  mortgaging,  or  selling  the  premises  comprised 
in  the  said  term  or  any  part  or  parts  thereof,  save  and  except  the 
mansion-house  and  certain  other  premises  therein  mentioned,  or  by 
all  or  any  of  the  said  ways  and  means  to  levy  and  raise  the  sum  of 
10,000/.  for  the  settlor,  and  after  the  death  of  the  settlor,  in  like 
manner  to  levy  and  raise  two  sums  of  10,0002.  each  for  other  parties : 
ffddf  upon  the  equitable  construction  of  the  trusts  of  the  term,  that 
the  trustees  had  a  discretionary  power  to  enter  on  the  estates  and 
cut  fit  and  proper  timber  and  apply  the  proceeds  in  discharge  of  the 
sums  directed  to  be  raised,  and  that  the  Court  would  protect  them  in 
the  exercise  of  that  power,  there  being  an  absence  of  all  mala  Jidea^ 
or  of  any  wanton  or  unreasonable  exercise  of  their  discretion. 
An  injunction  was  in  this  case  granted  at  the  suit  of  the  trustees  restraining 
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A.  B.,  the  tenant  for  life  in  possession,  from  catling  the  timber  on  the 
estates,  on  the  ground  that  his  doing  so' would  interfere  with  the  discre- 
tionary power  vested  in  the  trustees. 

Exemption  from  liability  to  waste  annexed  to  a  life-estate  is. a  special  power 
in  the  tenant  for  life  to  appropriate  part  of  the  inheritance :  Hdd^ 
in  this  case,  that  it  was  by  the  terms  of  the*  settlement  made  subordi- 
nate to  the  discretionary  power  conferred  on  the  trustees.  —  Kdcemck 
y.  Marker^  811. 

2.  Where  trustees  are  appointed  to  execute  a  trust  according  to  discretion, 
they  are  not  bound  to  state  reasons  for  any  conclusion  at  which  they 
may  arrive  in  fulfilling  the  duty  imposed  on  them :  their  discretion  must 
however  be  exercised  with  an  absence  of  indirect  motives,  with  honesty 
of  intention  and  with  a  fair  consideration  of  the  subject ;  and  the  dnty 
of  the  Court  generally  is  to  see  that  the  discretion  of  the  trustees  has 
been  thus  exercised,  and  not  to  deal  with  the  accuracy  of  the  conclu- 
sion at  which  they  may  have  arrived. 

Ify  however,  in  such  cases  trustees  think  fit  to  state  a  reason  for  their  conclu- 
sion, the  Court  may  consider  the  validity  of  the  reason  thus  stated,  and 
if  it  sees  that  the  reason  does  not  justify  the  decision  it  may  correct 
the  decision  accordingly. 

Trustees  of  a  charity  were  to  select,  out  of  certain  parishes  named,  a  lad  to 
be  brought  up  as  a  minister  of  the  Church  of  England,  his  parents 
not  being  able  to  educiCte  him  for  that  situation,  and  in  the  event  of  no 
suitable  candidate  being  found  in  the  specified  parishes,  then  to  select 
a  lad  from  any  other  parish.    On  a  vacancy  occurring  the  trustees 

*  788       *  chose  C.  J.,  a  lad  not  of  the  specified  parishes,  and  declared  the 

election  without  stating  any  reasons  for  their  choice.  On  a  petition 
presented  to  set  aside  this  election  and  to  obtain  a  decree  that  the 
trustees 'ought  to  have  elected  W.  G.,  a  lad  of  one  of  the  specified 
parishes:  Hdd,  that  the  trustees  were  right  in  abstaining  from  the 
statement  of  any  reasons  for  the  selection  they  had  made,  and  that  in 
the  absence  of  any  proof  that  they  had  exercised  their  discretion  other- 
wise than  fairly  and  honestly,  the  Court  had  no  jurisdiction  to  interfere 
on  the  question  of  the  correctness  of  their  decision. 
The  petition  was  dismissed  accordingly,  the  petitioners  paying  their  own 
costs,  and  the  costs  of  the  trustees  being  paid  out  of  the  funds  of  the 
charity.  —  In  re  Beloved  WUkes's  Charity,  4A0. 

See  Breach  of  Trust,  1,  2. 

TRUSTEE  ACT,  J850.    See  Lunacy,  4,  8. 

TRUSTEES  RELIEF  ACT.    SeeLuKAcr,  9. 


VENDOR  AND  PURCHASER. 

1.  A.  B.  became  the  purchaser  of  a  mtosion-honse  and  park,  under  condi- 
tions of  sale,  which  stated  that  the  whole  property  was  freehold  except 
eight  acres,  which  were  copyhold,  but  undistinguished  except  as  to 
not  including  any  of  the  buildings.    The  abstract  of  title  having  been 
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delivered  and  discuMionB  thereon  having  taken  place  vhich  raised 
difficalties  in  the  way  of  completing  the  purchase,  a  supplemental 
agreement  was  entered  into,  detailing  what  requisitions  as  to  title,  &c., 
should  be  complied  with.  Among  these  requisitions  was  one  in  the 
following  words:  ** Declaration  of  identity  of  lands  mentioned  in 
deeds  to  those  no^  sold :  '^  Held^  on  a  bill  filed  by  the  vendor  for  spe- 
cific performance,  that  the  supplemental  agreement  was  a  substitution 
for  the  original  contract,  and  that  A.  B.  was  not  entitled  to  demand 
that  the  vendor  should  distinguish  the  freehold  from  the  copyhold 
parts  of  the  premises  so  as  to  show  that  the  latter  did  not  include  axiy 
of  the  buildings.  — Dawson  v.  Brinckman,  58. 

2.  HMt  under  the  circumstances  of  the  case  that  a  party  having  agreed  to 
purchase  premises  stated  to  be  partly  freehold  and  partly  leasehold 
could  not  in  the  absence  of  fraud,  concealment,  or  misrepresentation 
on  the  part  of  the  vendor  resist  a  specific  performance  of  his  contract 
merely  on  the  ground  that  the  exact  position  of  the  boundary  line 
between  the  freehold  and  leasehold  portions  could  not  be  ascertained, 
and  that  this  would  be  so,  even  assuming  for  the  purpose  of  argu- 
ment that  a  vendor  who  contracts  to  sell  property  *  partly  freehold  *  789 
and  partly  leasehold  is,  in  the  absence  of  specific  stipulations,  to 
be  considered  as  bound  to  show  what  part  is  freehold  and  what  leasehold. 

Specific  performance  of  a  contract'  for  the  sale  of  property  partly  freehold 
and  partly  leasehold  will  not  be  refused  on  the  ground  that  the 
boundaries  of  the  two  portions  are  not  distinctly  defined,  Semble. 

Where  on  a  reference  as  to  title  in  a  suit  for  specific  performance  the  plaintiff, 
the  vendor,  showed  a  good  title  in  the  opinion  of  the  Master  from  the  time 
of  producing  before  him  certain  evidence,  the  existence  of  which  was 
well  known  to  the  defendant,  but  it  had  formed  no  subject  of  dispute 
between  him  and  the  vendor:  Held,  that  interest  on  the  purchase- 
money  ought  to  be  allowed  from  the  time  fibced  by  the  contraction  for 
completion,  and  not  merely  from  the  time  of  the  good  title  actually 
shown:  HM,  also  that  the  plaintiff  was  under  the  circumstances 
entitled  to  the  costs  of  the  suit.  —  Monro  v.  Taylor ,  713. 


WAIVER.    See  Patknt. 

WASTE.    See  TausTBas. 

WILL. 

The  testatrix,  by  her  will,  after  giving  among  other  legacies  a  sum  of 
3000^.  to  S.  P.,  and  a  like  sum  of  3000/.  in  addition  for  the  trouble 
she  would  have  in  acting  as  executrix,  bequeathed  all  her  residuary 
personal  estate  and  effects  unto  the  said  S.  P.,  "well  knowing  that  she 
will  make  a  good  use  and  dispose  of  it  in  a  nsanner  in  accordance  with 
my  views  and  wishes :  ^^  the  testatrix  appointed  S.  P.  sole  executrix  of 
her  will :  MM,  that  S.  P.  did  not  take  the  residue  for  her  own  benefit^ 
but  that  the  words  of  the  bequest  created  a  trust. 
Words  accompanying  a  gift  or  bequest  expressive  of  confidence  or  belief, 
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or  desire  or  hope,  that  a  particular  application  will  be* made  of  such 
bequest,  will  be  deemed  to  import  a  trust  upon  these  conditions :  first, 
that  they  are  so  used  as  to  exclude  all  option  or  discretion  in  the  party 
who  is  to  act  as  to  his  acting  according  to  them  or  not ;  secondly,  the 
subject  must  be  certain ;  and,  thirdly,  the  objects  expressed  must  not 
be  too  yague  or  indefinite  to  be  enforced. 
Vagueness  in  the  object  will,  unquestionably,  furnish  reason  for  holding 
that  no  trust  was  intended,  yet  this  may  be  countervailed  by  other 
considerations,  which  show  that  a  trust  was  intended,  while  at  the  same 

*  790       time,  such  tmst  is  not  sufiGidently  certain  *  and  definite  to  be  valid  and 

effectual. 
It  is  not  necessary  to  exclude  the  legatee  from  a  beneficial  interest ;  that  there 
should  be  a  valid  or  effectual  trust ;  it  is  only  necessary  that  it  should 
clearly  appear  that  a  trust  was  intended.  —  Briggs  v.  Penny ^  546. 
See  Construction,  2.    Ankuities.    Fowbr. 
WINDING-UP  ACTS,  1848,  1849. 

1.  A.  B.,  the  proprietor  of  shares  in  a  Joint-stock  Banking  Company,  died; 

his  executrix  produced  the  probate  of  his  will,  and  for  more  than  three 
years  received  the  dividends  which  accrued  on  the  shares,  giving 
receipts  for  the  same  as  executrix.  By  the  deed  of  settlement  of  the 
company  it  was  provided,  that  until  certain  acts  were  done,  constituting 
the  executor  of  a  deceased  member,  or  a  purchaser  of  the  deceased 
member^s  shares,  a  partner  in  the  company,  the  estate  of  the  deceased 
member  should  remain  liable :  Held,  on  winding  up  the  company,  that, 
in  the  absence  of  any  proof  that  the  executrix  had  done  any  acts  con- 
stituting her  a  member  of  the  company,  the  estate  of  the  deceased 
partner  was  liable  to  contribute,  and  that  the  name  of  the  executrix 
ought  to  be  placed  on  the  list  of  contributories  in  her  representative 
character. 
Hdd,  also,  that  the  13th  section  of  the  Joint-stock  Banking  Companies  Act, 
7  (too.  4,  c.  46,  limiting  the  liability  of  members  of  banking  com- 
•  panies  to  three  years  after  ceasing  to  be  members,  had  no  effect  in 
varying  the  liability  to  contribute  between  partners  themselves,  and 
therefore  did  not  apply  to  the  case.  The  Master  having  struck  out  the 
name  of  the  executrix  from  the  list  of  contributories  on  the  ground  that 
the  ISth  section  of  the  Joint-stock  Banking  Companies  Act  applied  to  the 
case,  the  Vice-chancellor  Knight  Bruce,  being  of  a  different  opinion, 
made  an  order  referring  it  back  to  the  Master  to  review  his  decision, 
with  a  declaration  of  opinion  that  the  executrix  ought  to  be  included 
in  the  list,  either  in  her  own  right,  or  in  her  representative  character : 
Eddy  on  appeal,  by  the  Lord  Chancellor,  that  the  alternative  form  of 
this  order  was  correct.  —  In  re  The  North  of  England  Joint-stack 
Banking  Company,  Expctrte  Oouthwaite,  187. 

2.  In  determining  that  the  name  of  a  party,  is  to  be  placed  on  the  list  of 

contributories  of  a  projected  company,  it  must  be  shown  either  that  he 
is  liable  to  the  creditors  of  the  company  by  having  personally  contracted 
with  them,  or  given  his  authority  to  those  who  contracted  with  them, 
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or  that  he  is  bound  to  indemnify  persons  liable  to  creditors,  thb 
obligation  resulting  either  from  an  express  contract,  ^  or  from  *  791 
a  contract  implied  from  his  conduct. 

The  mere  fact  of  a  party  having  consented  to  his  name  being  added  to 
the  provisional  committee  of  a  projected  company,  does  not  confer 
an  authority  on  the  committee  to  contract  on  his  credit,  and  there- 
fore gives  rise  to  no  liability  to  creditors,  or  to  indemnify  the  com- 
mittee. 

A.  B.  consented  to  become  one  of  the  provisional  committee  of  a  projected 
company,  and  was  nominated  as  such  accordingly.  He  shortly  after- 
wards, however,  desired  his  name  to  be  withdrawn  fron  the  committee, 
and  declined  to  take  any  shares  in  the  company.  This  request  was 
acceded  to,  but  through  the  neglect  of  the  secretary  no  communication 
was  made  to  A.  B.  on  the  subject,  and  his  name  in  fact  continued  on 
the  list  of  the  provisional  committee.  It  being  found  impracticable 
to  establish  the  proposed  company,  the  project  was  ultimately  aban- 
doned. Up  to  this  time  A.  B.  had  not  attended  any  meetings,  or  done 
any  other  act  than  above  mentioned;  subsequently,  however,  to  the 
abandonment  of  the  project  he  attended  meetings  of  the  committee, 
and  paid  certain  sums  in  order  to  free  himself  from  liability :  Hdd^ 
that  the  acts  done  by  A.  B.  previously  to  the  abandonment  of  the 
scheme  neither  rendered  him  personally  liable  to  the  creditors  of 
the  company,  nor  liable  to  indemnify  the  other  members  of  the  com- 
mittee, and  that  no  liability  arose  in  either  of  these  respects  in  con- 
sequence of  the  acts  done  subsequently,  inasmuch  as  they  appeared 
to  be  done  in  ignorance  of  the  fact  that  his  application  to  have 
his  name  withdrawn  from  the  provisional  committee  had  been  acceded 
to. 

Whether  an  association  or  company,  which  had  not  proceeded  to  such  a  stage 
as  to  render  any  party  bound  to  take  shares,  and  where  no  shares  were 
in  fact  allotted,  is  an  association  or  company  within  the  meaning  of  the 
Act  12  &  18  Vict.  c.  108. 

Hie  provisions  of  the  Winding-up  Acts,  1848  and  1849,  limiting  the  presenta- 
tion of  an  appeal  to  the  Lord  ChanoeUor  to  twenty-one  days,  do  not 
apply  to  the  case  of  the  rehearing  of  such  an  appeaL  -—  In  re  ITie  Direct 
EzeUr,  Plymouth^  and  DeooHpoH  Railway  Company ^  Ex  parte  Besley, 
287. 

9.  By  the  provisions  of  a  joint-stock  company^s  deed  of  settlement,  the 
company  was  to  continue  for  forty  years,  and  it  was  thereby  in  effect 
provided  that  no  proprietor  of  shares  should  ever  be  discharged  from 
his  liability  to  the  company  until  some  other  proprietor  had  been  sub- 
stituted under  the  same  liability  as  attached  to  the  original  pro- 
prietor. The  *  deed  also  provided  that  the  executor  of  a  de-  *  792 
ceased  proprietor  should  not  be  deemed  a  proprietor  until  he 
should  be  duly  admitted  as  such.  The  company  being  wound  up  under 
the  Joint^stock  companies^  Winding-up  Acts :  HM^  that  the  execu- 
VOL.  in.  89  [  609  ] 
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ton  of  a  deoeased  proprietor  were  liable  in  that  capacity  to  be  placed 
on  the  lift  of  oontributories  in  respect  of  partnership  debts  incurred 
snbseqnently  to  the  death  of  their  testator,  although  they  had  not  com- 
plied with  the  formalities  of  the  deed  so  as  to  be  entitled  to  the  pro- 
fits of  the  company.  —  In  i?^e  Matter  of  The  Northern  Coal  Mining 
Company f  Ex  parte  BlakeUy*»  Executors,  726. 
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